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CASES 


ARGUED  AND  DETERMINED 


IN  THE 

HIGH    COURT    OF    CHANCERY. 


In  the  Matter  of  JAMES  STEWART,  a  person  of 
unsound  mind;  and 

In  the  Matter  of  the  Trusts  of  the  Will  of  JOHN         ,gg^ 
STEWART,  deceased;  and  Marches. 

April  23,  27. 

In  the  Matter  of  the  Trustee  Act,  1850.  May  4. 


o 


N  a  former  occasion  an  order  in  this  matter  had     Before  The 
been  made  by  the  Lords  Justices,  appointing  new 


TICBt. 


trustees  of  a  will,  and  enabling  them  to  call  for  a  transfer  a  sum  of  stock 

of  certain  stock  standing  in  the  name  of  a  person  of  un-  .^"  '^^^^^^^fi^ 

®  ....  m  the  name  of 

sound  mind  not  found  so  by  inquisition,  and  to  receive  a  person  of 

the  past  and  future  dividends  thereof.     A  difficulty  arose  ^rt  of  siwh 

as  to  drawing  up  the  order,  owing  to  the  discovery  of  »tock  l>«wg  his 

,  own  benen- 
tne  cially  and  part 
of  it  being 
Tested  in  him  as  trustee  The  Court  had  made  an  order  appointing  new  trustees,  and 
Testing  in  them  the  right  to  call  for  a  transfer  of  the  trust  stock  and  to  receiTe  the 
arrears  of  diTidends.  It  was  found  that  an  order  in  this  form  could  not  be  acted  on  as 
to  the  arrears  of  dividend,  since  tlie  bank  could  not  pay  arrears  on  part  of  a  sum.  The 
Court  therefore  varied  the  order  so  as  to  enable  the  new  trustees  to  receive  the  past 
dividends  on  the  whole  sum  of  stock  and  to  retain  for  the  purposes  of  the  trust  that 
portion  which  had  accrued  due  in  respect  of  the  trust  stock. 

Vol.  II— 1.  B  D.F.J. 


CASES  IN  CHANCERY. 

1860.  the  circumstance  that  there  was  also  standing  in  the 
"^"^'^^^  name  of  the  trustee  stock  of  the  same  description,  of 
Stewart,  which  he  was  the  beneficial  owner,  so  that  in  the  books 
of  the  bank  the  trust  stock  and  his  own  stock  formed 
only  one  single  aggregate  sum.  The  bank  authorities, 
therefore,  could  not  pay  the  past  dividends  on  the  trust 
stock  to  the  new  trustees,  since  the  administrative  ar- 
rangements of  the  bank  provide  no  method  of  paying 
the  dividends  on  any  portion  of  an  integral  sum  sepa- 
rately from  those  due  in  respect  of  the  residue. 


■*%  *•  The  matter,  having  been  mentioned  several  times,  now 

came  on  to  be  finally  spoken  to. 

Mr.  Rumsey  for  the  Petitioners. 

The  Petitioners  submit  that  the  difficulty  in  this  case 
may  be  got  over  by  so  framing  the  order,  that  the  new 
trustees  may  be  enabled  to  receive  the  whole  of  the  past 
dividends,  and  to  retain  the  portion  of  them  which 
belongs  to  the  trust.  The  act  provides  that  the  word 
''  trust'*  shall  extend  to  implied  and  constructive  trusts, 
and  to  cases  where  the  trustee  has  some  beneficial  estate 
or  interest  in  the  subject  of  the  trust.  Now  it  is  clear 
that  if  the  trustee  had  remained  of  sound  mind,  he  would 
have  been  obliged  to  pay  to  the  cestuis  que  trust  the 
dividends  on  the  trust  stock,  and  as  the  practice  of  the 
bank  renders  the  right  to  receive  dividends  indivisible, 
he  would  have  been  compelled  to  draw  out  his  own  divi- 
dends in  order  to  obtain  those  which  he  was  bound  to 
pay.  There  is,  therefore,  an  implied  or  constructive 
trust,  extending,  not  over  the  whole  stock,  perhaps  not 
even  over  the  whole  dividends,  but  clearly  over  the  right 
to  receive  the  whole  dividends  ;  and  the  Court  has  power 
to  transfer  that  right  to  the  new  trustees. 

The 
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The  Lord  JustiCE  Turner  asked  how^  in  the  event 
of  the  order  being  made,  it  was  proposed  to  deal  with 
the  dividends  in  which  the  old  trustee  was  interested 
beneficially,  the  Court  having  no  jurisdiction  on  the 
present  application  to  make  any  order  with  respect  to 
the  mode  of  dealing  with  them. 


11^. 


Itt  t* 

SVBW4ftt. 


Mr.  Rumsey  stated  that  the  new  trustees  had  not 
determined  on  any  course,  but  thought  of  investing  the 
sums  in  question  in  the  name  of  the  old  trustee. 

Their  Lordships  then  made  the  order,  enabling  thi 
new  trustees  to  receive  the  past  dividends  on  the  whole 
sum  of  stock. 


In  the  Matter  of  the  Trusts  of  the  Will  of  RALPH 

NEWTON,  deceased. 

rilHE  trustees  of  the  will  of  Ralph  Newtdfi,  being 
desirous  to  pay  a  sum  into  Court  under  the  **  Act 
for  the  Relief  of  Trustees,"  made  the  affidavit  required 
by  the  act.  This  affidavit  was  properly  intituled  in  thfe 
matter  of  the  particular  trust,  and  in  the  matter  of  the 
act,  but  was  headed  as  follows: — 

"  The  joint  and  several  affidavit  of  William  Gray, 
of  &c.,  Richard  Attenborough,  of  &c.,  and 
John  Thomas  Soden  Bromhead,  of  &c." 

"  We,  the  said  William  Gray,  Richard  Attenborough 
and  John  Thomas  Soden  Bromhead,  say  as  follows." 

And  at  the  foot  was  the  usual  jurat :  "  Severally  sworn 
by  the  said  deponents  William  Gray,  Richard  Atten- 

borcmgh  and  John  Thomas  Soden  Bromhead,  at , 

B2  this 


May  4. 

Before  The 
Lords  Jus- 
tices. 

An  affidavit, 
instead  of 
being  headed 
as  usual, "  We, 

if.   D»f   C/.  IJ» 

and  E.  F., 
severally  make 
oath  and  say," 
was  headed 
**Theiointand 
several  affida- 
vit of  A.  B., 
C.  D.  and 
£.F.    We  the 
said  A.  B., 
CD.  and  £. 
F.  sav  as  fol- 
lows.     Leave 
to  file  it  was 
refused. 
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1860.       this  28th  day  of  April,  1860,  before  me  A.  P.,  a  Com- 
^"^"^^      missioner  to  administer  oaths  in  Chancery  in  England.*' 
Newton.      The  Clerks  of  Records  and  Writs  refused  to  file  this 
affidavit,  considering  it  irregular. 

Mr.  Bowring  applied  to  the  Court  for  a  direction  that 
the  affidavit  should  be  received  and  filed. 


Mr.  Murray,  Clerk  of  Records  and  Writs,  attended 
by  the  desire  of  their  Lordships,  and  stated  his  objection. 
He  said  that  the  heading  was  irregularly  framed  upon 
the  plan  of  an  answer,  the  insertion  of  the  description 
*'the  joint  and  several  affidavit,  &c.''  being  quite  unpre- 
cedented, but  that  the  material  objection  was,  that  the 
deponents  merely  used  the  expression  *'  say"  instead  of 
''make  oath  and  say."  He  referred  to  Phillips  v. 
Prentice  (a). 


Mr.  Bowring  contended  that  there  could  not  be  any 
objection  to  using  in  an  affidavit  the  form  of  words 
which  was  settled  by  the  General  Orders  of  the  Court 
as  the  proper  form  in  an  answer.  That  the  omission  of 
the  words  ''  make  oath**  was  cured  by  the  jurat  and  by 
the  description  in  the  heading.  He  further  stated  that 
the  trustees  were  resident  in  diffisrent  parts  of  the 
country,  and  that  to  have  the  affidavit  altered  and  re- 
sworn would  cause  much  trouble,  delay  and  expense, 
and  urged  that  under  those  circumstances  the  Court 
might  order  the  present  affidavit  to  be  filed,  not  allowing 
the  case  to  be  a  precedent. 

Tlie  Lord  Justice  Knight  Bruce. 

There  is  in  the  form  of  this  affidavit  a  variation  not 
dearly  immaterial  from  the  form  sanctioned  by  the  esta- 
blished 

(a)  2  Hare,  542. 
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blished  practice.     It  is,  in  my  judgment^  the  safer  course       I8(>0. 
to  refuse  the  application. 


ITie  Lord  Justice  Turner. 

I  do  not  think  it  desirable  that  the  Court  should  give 
any  encouragement  to  uncalled-for  deviations  from  esta- 
blished forms.  The  affidavit  must  be  altered  and  re- 
sworn. 


In  re 
Newtom. 


In  the  Matter  of  the  Settled  Estates  of  RICHARD 
BENYON  DE  BEAUVOIR,  deceased,  and 

In  the  Matter  of  The  Berks  and  Hants  Railway  Act, 
1845;  The  Companies  Clauses  Consolidation 


May  4. 

Before  The 
Lords  Jub- 


TICBS. 

Act,  1845;  The  Lands  Clauses  Consolidation  ^neitate 

Act,  1845;  and  The  Railways  Clauses  Consoli-  "tood  limited 
A        io>ic  ^  fi-  for  life, 

DATION  Act,  1845.  with  remainder 

to  his  first  and 

npHIS  was  a  petition  by  way  of  appeal,  the  object  of  other  sons  ta&- 

"^      which  was  to  vary  an  order  of  Vice-Chancellor  ^Tremidnder 
Kindersleif,  by  directing  a  railway  company  to  pay  the  *®  ^- '"  ^f* 

!•  •         *         ^  •     1      J  -fi*  raade  his 

costs  of  a  re-investment  m  land.  ^ill^  devising 

all  his  real 
estate  in  strict 
The  Petitioner  was  the  tenant  for  life  of  estates,  part  settlement 

of  which  had  been  taken  by  the  Berks  and  Hants  RaU-  ^f%^^^'^^ 
way  Company,  whose  undertaking  had  subsequently  be-  company  pur- 
come   incorporated   with    that    of  the    Great    Western  l^l^  ^^  ^f 

Railway.  theestate 

under  the 
powers  of  the 

Peter  de  Beauvoir,  by  a  will  made  in  1800,  devised  \^^  9*"^ 

"^  .     Act,  and  paid 

his  the  purchase- 
money  into 
Court.     B.  died  without  issue: — Held,  that  the  company  must  pay  the  costs  of 
investing  the  purchase-money  in  real  estate,  to  be  settled  to  the  uses  of  the  will. 

Whether  if  B,  had  died  intestate  his  heir  at  law  would  not  have  been  antided  to  aa 
investment  in  land  at  the  expense  of  the  company,  giutre. 
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I860.        his  real  estate  to  Edward  Benyou  for  life,  with  remainder 

^T"^^       to  the  first  and  other  sons  of  Edward  Benyon  succes- 

Db  Bmuvoir.  sively  in  tail  male,  with  remainder  to  Charles  Benyon  for 

life,  remainder  to  his  first  and  other  sons  successively  in 
tail  male,  with  remaindier  to  Richard  Benyon  de  Beau- 
voir  for  life,  with  remainder  to  his  first  and  other  sons 
successively  in  tail  male,  and  for  default  of  such  issue  to 
the  testator's  own  right  heirs,  the  usual  limitations  to 
preserve  contingent  remainders  being  engrafted  on  each 
life  estate. 

The  testator  died  in  1821.  Edward  Benyon  and 
Charles  Benyon  had  died  without  issue  in  his  lifetime. 
Richard  Benyon  de  Beauvoir  was  his  heir  at  law,  and  so 
upon  his  decease  became  tenant  for  life  in  possession  and 
also  entitled  to  the  reversion  in  fee.  After  the  testator's 
death  other  real  estates  were  conveyed  to  the  uses  of  his 
v^ill. 

Richard  Benyon  de  Beauvoir  made  his  will,  dated  the 
9th  of  July,  1844,  by  which  he  devised  all  his  real 
estates  to  trustees,  upon  trust  to  settle  them  in  manner 
therein  mentioned.  This  settlement,  except  as  to  certain 
estates  not  situate  in  Hampshire  or  Berkshire,  was  to  be 
to  the  use  of  the  Petitioner  Richard  Benyon  for  life,  with 
remainder  to  his  first  and  other  sons  successively  in  tail 
male,  with  divers  remainders  over,  and  subject  to  a  shift- 
ing clause  which  had  not  taken  effect.  He  bequeathed 
his  personal  estate  to  the  same  trustees  upon  trust  to 
invest  it  in  the  purchase  of  land  to  be  settled  to  the  same 
uses.  The  will  did  not  contain  any  power  under  which 
tbe  land  taken  by  the  company  could  have  been  sold. 

In  1846  and  1848  the  Berks  and  Hants  Railway 
Company,  under  the  powers  of  their  act,  with  which  the 

Lands 
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Lands  Clauses  Consolidation  Act  was  incorporated,  pur-        1860^ 
chased  parts  of  the  estates  in  Hampshire  and  Berkshire        , 
subject  to  the  uses  of  Peter  de  Beauvoir's  will  for  sums  Dm  BftAorota. 
amounting  together  to  6,795/.  I2s.  6d.     These  monies 
were  paid  into  Court  and  invested  in  the  purchase  of 
7,290/.  1&.  lid.  Bank  £3  per  Cent.  Annuities,  "The 
Account  of  the  Estate  settled  to  the  Uses  of  the  Will  of 
the  Reverend  Peter  de  Beauvoir,  deceased.** 

Richard  Benyon  de  Beauvoir  died  in  1854,  without 
issue,  and  the  reversion  in  Peter  de  SeatiVoir*s  estate 
thus  fell  into  possession.  On  the  1st  of  January,  1855, 
a  settlement  of  Richard  Benyon  de  Beavvoii's  estates  in 
Hampshire,  Berkshire  and  several  other  counties,  in- 
cluding those  which  had  been  subject  to  the  uses  of  the 
will  of  Peter  de  Beattvoir,  was  executed  in  conformity 
with  the  trusts  of  Richard  Benyon  de  Beauvoir^s  will. 
This  settlement  purported  to  include  all  estates  to  be 
purchased  with  the  7,290L  I8s.  lid.  Consols. 

Richard  Benyon,  as  tenant  for  life  in  possession,  now 
presented  his  petition,  praying  an  inquiry  whether  the 
purchase  of  a  certain  estate  for  6,250/.  would  be  a  proper 
purchase  for  investing  part  of  the  fund  in  Court,  and  that 
if  the  Court  approved  of  the  purchase  and  a  good  title 
was  shown,  the  estate  might  be  conveyed  to  the  uses  of 
the  settlement  of  the  1st  of  January,  1855,  and  the  pur- 
chase-money be  raised  out  of  the  fund  in  Court,  and  that 
the  company  might  pay  the  costs  of  the  re-investment  in 
the  usual  way. 

Vice-Chancellor  Kinder sley  made  an  order  in  con- 
formity with  the  prayer,  except  as  to  costs.  He  ordered 
that  the  company  ''  do  pay  unto  the  Petitioner  his  costs 
of  this  application  and  of  this  order,  to  be  taxed  by  the 

Taxing 
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1860.       Taxing  Master  in  case  the  parties  differ/'  and  made  no 

^'"^^      further  order  as  to  costs 
In  re 

De  Beauyoir. 

Mr.  Baily  and  Mr.  JErskine  for  the  Appellant. 

We  submit  that  the  only  question  here  is  whether  the 
fund  remains  real  estate.  If  so,  it  must  be  laid  out  in 
land,  to  be  settled  to  the  uses  of  the  will ;  there  is  no  one 
entitled  to  receive  it  as  money;  and  under  the  80th  sec- 
tion of  the  Lands  Clauses  Act  the  company  must  pay 
the  costs.  [The  Lord  Justice  Turner  :  The  act  seems 
only  to  contemplate  a  conveyance  to  the  uses  to  which 
the  land  was  subject  at  the  time  of  the  company's  pur- 
chase.] That  may  be  so ;  we  do  not  object  to  a  convey- 
ance to  the  old  uses.  [The  Lord  Justice  Knight 
Bruce:  Suppose  the  land  had  stood  limited  to  Mr. 
Benyon  de  Beauvoir  for  life,  remainder  to  A.  B,  in  tail, 
remainder  to  Mr.  Benyon  de  Beauvoir  in  fee,  and  A.  B. 
had  died  without  issue  in  the  lifetime  of  Mr.  Benyon  de 
Beauvoir,  how  do  you  say  that  your  £ase  would  then 
stand  ?]  We  should  contend  that  even  in  that  case  the 
money  must  be  re-invested  in  land,  at  the  expense  of  the 
company ;  but  that  case  is  much  more  favorable  to  the  com- 
pany than  the  present  In  the  case  supposed  Benyon  de 
Beauvoir  would  in  his  lifetime  have  acquired  a  right  to 
call  for  payment  of  the  money  to  himself:  in  our  case  he 
clearly  never  had  any  such  right.  [The  Lord  Justice 
Knight  Bruce  :  Suppose  a  tenant  for  life  of  land  which 
has  been  taken  by  a  company  buys  the  reversion,  does 
he  or  does  he  not  thereby  give  up  his  right  to  have 
another  estate  bought  at  the  expense  of  the  company  ?] 
We  submit  that  he  does  not,  though,  for  the  reason 
already  given,  it  is  not  necessary  to  carry  our  argument 
to  that  length.  Any  case  where  there  is  even  for  a 
single  moment  a  person  who  has  an  absolute  beneficial 
interest  in  the  fund  is  quite  distinguishable  from  this. 
The  act  evidently  intends  to  make  the  power  of  the 

Court 
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Court  to  give  costs  co-extensive  with  the  direction  to  in-  I860, 
vest  in  land,  and  the  company  must  pay  costs  in  every  '  . 
case  in  which  there  is  not  and  never  has  been  any  person  Db  Bbauvoir. 
entitled  to  receive  the  money  as  money,  and  where,  con- 
sequently, a  re-investment  in  land  must  be  ordered. 
Here  Benyon  de  Beauvoir  never  had  a  right  to  receive 
the  money:  the  trustees  of  his  will  have  no  right  to 
receive  it.  If  the  land  had  been  taken  from  them  they 
could  not  have  received  the  money,  as  they  have  no 
power  of  sale,  and  therefore  could  only  have  sold  under 
the  powers  of  the  act.  To  hold  the  present  case  to  be 
without  the  act  would  introduce  an  anomaly.  If  we  were 
asking  to  have  the  money  applied  in  paying  off  an  in- 
cumbrance affecting  the  residue  of  the  estates  we  should 
be  within  the  express  words  of  the  act,  and  there  is  no 
distinction  between  that  case  and  this  in  principle.  Even 
if  Benyon  de  Beauvoir  had  made  no  will,  we  submit  that 
the  company  must  have  paid  the  costs  of  a  re-investment 
in  land  on  the  application  of  the  heir.  We  do  not 
dispute  that  a  person  who  at  the  time  of  the  purchase 
was  absolute  owner  of  the  land  has  no  such  right,  but 
there  is  no  authority  showing  that  the  fact  of  a  person's 
subsequently  becoming  absolute  owner  takes  away  the 
liability  which  has  once  attached  on  the  company  to  pay 
the  costs  of  re- in  vestment. 

Mr.  T.  Stevens  for  the  company. 

The  69ih  section  of  the  act  provides,  that  the 
money  deposifed  in  Court  may  be  invested  in  the 
purchase  of  land,  "  to  be  conveyed,  limited  and  settled 
upon  the  like  uses,  trusts  and  purposes,  and  in  the 
same  manner,  as  the  lands  in  respect  of  which  such 
money  shall  have  been  paid  stood  settled,*'  and  it  is  only 
where  the  purchase  answers  this  description  that  the 
company  are  liable  to  pay  costs.  The  fact  of  the  land 
being  settled  and  not  belonging  absolutely  to  any  one  is 

what 
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1860.        what  the  legislature  regarded  as  causing  the  necessity  for 
^■^v^'      re-investment,  the  terms  of  the  act  do  not  provide  for 

DeBeautoir.  ^(^^i"g  l&n^  to  ^^^  uses  of  some  subsequent  instrument. 

Here  the  land  cannot  be  conveyed  to  the  uses  of  the  old 
settlement — they  are  completely  gone — a  conveyance  to 
those  uses  would  be  a  conveyance  to  the  use  of  a  number 
of  dead  people ;  this,  therefore,  is  not  a  purchase  within 
the  provisions  of  the  act.  [The  Lord  Justice  Knight 
Bruce  :  May  not  the  expression  in  the  69th  section  of 
the  act  mean  that  the  land  in  which  the  money  is  to  be 
re-invested  is  to  go  as  the  purchased  land  would  have 
gone  if  not  purchased  ?]  Suppose  Benyon  de  Beauvoir 
had  died  intestate,  could  his  heir  have  come  here  for  a  re- 
investment in  land  ?  The  point  has  never  been  decided, 
but  the  general  understanding  is,  that  he  could  not.  Then 
why  should  a  devise  by  Benyon  de  Beauvoir  throw  extra 
costs  upon  the  company  ?  [The  Lord  Justice  Turner  : 
The  act  (sect.  69)  says  that  the  funds  in  Court  shall 
remain  so  deposited,  ''  until  the  same  be  applied  to  some 
one  or  more  of  the  following  purposes  (that  is  to  say),  ftc." 
Who  is  to  elect  to  which  of  these  purposes  they  shall 
be  applied?]  The  Court.  [ The  Lord  Justice  Turner  : 
Have  not  the  parties  interested  the  right  of  election  ?] 
Assuming  that  they  have  it  in  general,  still  it  does  not 
follow  that  a  person  becoming  absolutely  entitled  has  a 
right  to  re-investment  in  land.  The  original  ground  for 
a  re-investment  in  land  has  determined,  and  the  act  does 
not  contemplate  a  re-investment  the  necessity  for  which 
arises  only  from  subsequent  dealings  with'the  property. 

Mr.  Baily  in  reply. 

However  the  case  may  be,  where  a  person  becomes 
absolutely  entitled,  the  right  to  a  re-investment  in  land  at 
the  expense  of  the  company  must  continue  so  long  as  the 
fund  is  so  limited  that  there  is  no  person  competent  to 
take  it  oat  of  Court 

The 
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The  Lord  Justice  Knight  Brvcb.  w^.^ 

I  agree  with  the  Vice«ChanceIlor  that,  this  will  having  DbBeauvoie. 
been  made  before  the  purchase  by  the  company,  which 
took  place  between  the  date  of  the  will  and  the  death  of 
the  testator,  the  purchase-money,  or  the  stock  representing 
it,  cannot  be  paid  to  the  tenant  for  life  under  Mr.  Richard 
Benyon  de  Beauvoir's  will,  or  to  the  trustees  of  that  will, 
but  can  only  be  paid  or  transferred  for  the  purpose  of 
effecting  a  purchase  of  land  directly.  If  so,  the  pur- 
chase, I  agree  also  with  the  Vice-Chancellor,  must  be  by 
the  direction  or  with  the  interposition  of  the  Court 

The  question  then  is  by  whom  the  costs  of  that  pur- 
chase are  to  be  paid.  I  am  of  opinion  that  it  does  not 
exceed  the  legitimate  interpretation  of  the  act  to  say  that 
they  must  be  paid  by  the  company  in  the  same  way  as  if 
Mr.  Richard  Benyon  de  Beauvoir  were  stilt  alive  and 
were  seeking  a  re-investment  in  land.  I  think  that  the 
accident  of  his  death,  by  which  the  intermediate  limita- 
tions between  his  life  estate  and  the  ultimate  reversion  in 
fee  failed  of  e£^ct,  cannot  make  any  difference.  The 
letter  of  the  clause,  on  which  Mr.  Stevens  properly  and 
ably  argued,  is  not  so  strong  against  the*  claim  of  the 
Petitioner  as  to  make  it  right  to  effect  so  plain  and  direct 
a  contradiction  of  its  spirit.  In  my  judgment,  therefore, 
there  must  be  an  investment  in  land,  and  the  company 
must  be  ordered  to  pay  the  costs  of  that  investment. 
Some  strong  cases  have  been  suggested ;  and  I  can 
imagine  some  in  which  it  might  be  right  to  relieve  the 
company  from  some  part  of  the  costs.  These  cases  must 
be  provided  for  when  they  happen,  if  they  ever  shall 
happen.  Here  we  are  only  at  the  first  step,  a  settlement 
by  the  owner  of  a  reversion  in  fee ;  and  this  is  not  a  case 
in  which  there  is,  in  my  judgment,  sufficient  reason  for 
relieving  the  company  from  any  part  of  the  costs. 

The 
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I860.  ^,    ^ 

v^^^,^^  2he  Lord  Justice  Turner. 

In  re 

DeBeauvoir.  I  agree  with  Mr.  Stevens  that  in  determining  this 
question  we  cannot  go  beyond  the  act  of  parliament,  and 
that  whether  we  can  give  costs  depends  on  the  construc- 
tion of  the  act.  The  question  turns  upon  the  meaning 
of  the  words  in  the  69th  section  of  the  act,  ''such  monies 
shall  remain  so  deposited  until  the  same  be  applied  to 
some  one  or  more  of  the  following  purposes  (that  is  to 
say) : — In  the  purchase  or  redemption  of  the  land  tax 
or  the  discharge  of  any  debt  or  incumbrance  affecting  the 
lands  in  respect  of  which  such  money  shall  have  been 
paid,  or  affecting  other  lands  settled  therewith  to  the 
same  or  the  like  uses,  trusts  or  purposes ;  or,  in  the  pur- 
chase of  other  lands  to  be  conveyed,  limited  and  settled 
upon  the  like  uses,  trusts  and  purposes,  and  in  the  same 
manner  as  the  lands,  in  respect  of  which  such  money 
shall  have  been  paid  stood  settled;  or,  &c. ;  or  in  pay- 
ment to  any  party  becoming  absolutely  entitled  to  such 
money." 

Does  this  mean  at  the  election  of  the  applicant  or 
of  whom  ?  I  do  not  think  it  necessary  to  give  a  con- 
cluded opinion'on  this  point,  for  in  the  present  case  there 
never  was  a  time  when  any  person  could  have  taken  the 
fund  out  of  Court  as  absolute  owner.  Was  Mr.  Benyon 
de  Beauvoir  then  precluded  from  devising  the  estate? 
The  legislature  must  have  known  that  an  estate  circum- 
stanced like  this  might  be  devised,  and  new  uses  created, 
and  we  must  construe  the  words  ''  to  be  settled  upon  the 
like  uses,  trusts  and  purposes,  and  in  the  same  manner 
as  the  lands  in  respect  of  which  such  monies  shall  have 
been  paid  stood  settled,**  so  as  to  give  effect  to  the  inten- 
tion, and  must  therefore  hold  them  to  include  derivative 
uses.  There  is  weight  in  Mr.  Erskine^s  argument, 
founded  on  the  first  part  of  the  clause,  which  provides 

that 
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that  the  money  may  be  applied  in  discharging  incum-  1860. 
brances  aflecting  the  lands  in  respect  of  which  the  money  ^^^^ 
has  been  paid,  or  other  lands '' settled  therewith/'  a  direc-  Db  Beauvoie. 
tion  which  must  extend  to  a  case  where  derivative  uses 
have  been  created^  and  shows  the  intention  of  the  legis- 
lature to  have  been  that  the  clause  should  extend  to  cases 
where  the  uses  may  have  been  changed.  Without, 
therefore,  giving  any  opinion  whether  an  owner  in  fee 
can  come  to  have  a  re-investment  in  land  at  the  expense 
of  the  company,  I  think  that  under  the  circumstances  of 
this  case,  there  never  having  been  a  person  who  could 
claim  payment  of  the  money,  the  Petitioner  is  entitled  to 
have  it  re-invested  in  land  at  the  cost  of  the  company. 
1  do  not  intend  to  intimate  that  an  owner  in  fee  could  not 
claim  a  re-investment,  I  am  rather  disposed  to  think  that 
he  could,  though  I  do  not  bind  myself  to  that  view,  or 
mean  to  go  further  than  to  say  that  at  present  I  think 
that  it  must  be  at  the  option  of  the  claimant,  to  which  of 
the  purposes  mentioned  in  the  69th  clause  the  money 
shall  be  applied. 
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1860. 


In  the  Matter  of  the  Lands  Clauses  Consolidation 
Act,  1845;  and 

In  the  Matter  of  the  Act  14  &  15  Vict.  c.  104,  "Ah  Act 

TO  FACILITATE  THE  MANAGEMENT  AND  IMPROVE- 
MENT OF  Episcopal  and  Capitular  Estates  in 
England,"  &c.  &c. 

Ex  parte  THE  BISHOP  OF  LONDON. 

Majf  25. 

Before  The     HPHIS  was  a  petition  by  the  Bishop  of  London,  in  the 
Lords  Jus-     -*-      matter  of  the  above  named  acts  and  of  fifteen  other 

TICES. 

A  bishop  pre-  ^^^^  of  parliament,  asking  that  the  sum  of  15,4S0/.  might 
sented  a  peti-    be  raised  out  of  certain  funds  in  Court  arising  from  monies 

tion  to  have  .  ,  .,  ,  ... 

monies  which    P^id  by  various  railway  companies  and  other  similar  bodies, 

bad  been  paid  {q^  lands  belonsin£r  to  the  see,  which  had  been  taken  by 
into  Court  by  o    &  »  j 

several  railway  them  under  the  powers  of  the  Lands  Clauses  Act,  and 
laI^8^aVen**'^  might  be  invested  in  the  purchase  of  a  leasehold  interest 
from  the  see  created  by  a  lease  dated  the  .2nd  of  July,  1842,  granted 
ingupalease    ^V  *^^  ^^^"  Bishop  of  London,  of  certain  property  in 

of  other  land     St  PauVs  Churchyard  belonging  to  the  see. 
belonging  to  ^  ^ 

the  see: — 

Held,  that,  jj^^  material  questions  which  arose  were  as  to  the  costs 

taking  together  ^ 

the  Lands  of  the  re-investment,  the  first  being  whether  the  com- 
solldation  Act  P^"^®^  ^exe  to  bear  the  costs  at  all,  and  the  second,  how 

and  the  Epis-  the  costs,  if  ordered  to  be  paid  by  the  companies,  were  to 
copal  and  Ca-    ,  ..         i  .i 

pitular  Estates  b^  apportioned  among  them. 

Act,  the  com-  Mr. 

panies  must 

pay  costs  in  the  same  way  as  if  the  purchase  had  been  of  freehold  lands. 

Held,  also  that  the  petition  ought  not  to  have  been  served  on  the  Ecclesiastical 
Commissioners,  but  their  consent  out  of  court  obtained  and  proved,  and  that  the 
companies  ought  not  to  pay  the  costs  of  their  appearance. 

Meld  also,  that  the  costs  ought  to  be  borne  by  the  companies  in  equal  shares,  except 
the  costs  of  the  ad  valorem  stamp  on  the  assignment,  which  ought  to  be  borne  by  them 
rateably  according  to  the  amounts  which  they  contributed  respectively  to  the  purchase- 
money. 
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Mr.  Kent  appeared  for  the  Petitioner.  I860. 

£z  parte 
Mr.  Baggallay^  Mr.  Hat/neSy   Mr.  MartindaU,  Mr.    The  Bishop 

Osier,  Mr.  Robinson,  Mr.  Shebbeare,  Mr.  Wichens  and 

Mr.  Ktwx  Wigram  for  the  different  Respondents. 

For  the  Petitioner,  it  was  urged,  on  the  first  point,  that 
the  7th  section  of  14  &  15  Vict.  c.  104  (The  Episcopal 
and  Capitular  Estates  Act)  by  which  it  is  enacted,  that 
"all  other  monies,  stocks,  funds  and  securities  for  the 
time  being  subject  to  be  invested  in  the  purchase  of  lands 
to  be  conveyed  to  the  use  ,or  for  the  benefit  of  any  eccle- 
siastical corporations  may,  with  such  approval  as  herein 
mentioned'*  [i.  e.  the  approval  of  the  Church  Estates 
Commissioners]  "  be  applied  in  or  towards  the  purchase 
of  the  estates  or  interests  of  lessees  in  any  lands  belong- 
ing to  such  corporation,  or  of  the  estates  or  interests  of 
any  holders  of  copyhold  or  customary  land  of  any  manor 
belonging  to  any  such  corporation,  or  in  or  towards  pay- 
ment for  equality  of  exchange  under  this  act,"  was  to  be 
read  together  with  the  Lands  Clauses  Act,  and  placed 
the  purchase  of  the  interests  of  lessees  on  the  same  foot- 
ing for  all  the  purposes  of  the  latter  act  as  the  purchase 
of  freehold  estates,  so  that  the  companies  must  pay  the 
costs  of  re-investment,  as  provided  by  the  Lands  Clauses 
Act  in  the  case  of  a  re-investment  in  land  to  be  settled 
upon  and  for  the  same  uses,  trusts  or  purposes. 

On  behalf  of  the  Respondents  it  was  urged,  that  they 
were  not  liable  to  pay  costs,  except  as  directed  by  the 
Lands  Clauses  Consolidation  Act ;  that  the  69th  section 
of  that  act  did  not  authorize  a  purchase  of  leaseholds,  so 
that  the  application  of  the  money  as  now  asked  could  not 
be  treated  as  a  purchase  under  that  act,  though  it  might 
be  effiscted  as  the  ''  discharge  of  an  incumbrance;*'  Re 

Manchester, 
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i860.        Manchester^  Sheffield  and  Lincolnshire  Railway  Com- 
^"T^"^^       pan^  (a) ;  that  the  Lands  Clauses  Act  provided  that  the 
The  Bishop    company  should  pay  the  costs  of  a  purchase  of  land  to 
OP  LoMDON.    [jg  settled  to  the  same  uses  as  the  land  taken,  but  did  not 
make  them  liable  for  the  expenses  of  applying  the  money 
in  the  discharge  of  incumbrances^  and  that  therefore  the 
companies  in  the  present  case,  if  the  purchase  were  to 
be  treated  as  made  under  that  act,  were  not  liable  to  pay 
any  further  costs  than  would  have  been  occasioned  by  a 
petition  to  have  the  money  paid  out ;  and  that  if  the  pur- 
chase were  treated  as  made  under  the  Capitular  Estates 
Act,  there  was  no  jurisdiction  to  make  them  pay  costs 
at  all. 

It  was  also  urged  that  the  costs  of  the  appearance  of  the 
Church  Estates  Commissioners  by  counsel  ought  not  to 
be  allowed  against  the  companies,  as  it  was  not  necessary 
that  their  consent  to  the  purchase  should  be  given  in 
Court. 

As  regarded  the  apportionment  of  the  costs,  if  ordered 
to  be  paid  by  the  companies,  some  of  the  companies 
contended  that  they  ought  to  be  apportioned  according 
to  the  amounts  of  the  sums  paid  into  Court  by  the  com- 
panies respectively,  a  plan  which  had  been  adopted  in 
several  similar  cases.  Others  of  the  companies  contended 
that  the  costs  ought  to  be  borne  in  equal  shares  ;  Lon- 
don and  Brighton  Railway  Company  v.  Shropshire 
Union  Railway,  i^c.  Company  (b);  for  that  there  was  no 
necessary  connection  between  the  expenses  of  a  purchase 
and  the  amount  of  the  purchase-money ;  that  if  indeed 
a  large  purchase  included  several  properties  which  the 
vendor  held  by  difierent  titles,  the  expenses  would  be 
greater  than  if  only  one  of  the  properties  were  pur- 
chased; 

(a)  21  Beao.  162.  (6)  23  Beao.  605. 


CASES  IN  CHANCERY.  17 

chased  ;  but  that  nothing  of  that  kind  occurred  here ;  and  1 860. 

the  only  effect  which  the  amount  of  the  purchase  money  ^^v-^^ 

had  upon  the  expenses  was  that  the  ad  valorem  stamp  Thb  Bishop 

was  heavier.  ®'  Londow. 


The  Lord  Justice  Knight  Bruce. 

Reading  the  Lands  Clauses  Consolidation  Act  together 
with  the  Episcopal  and  Capitular  Estates  Act,  the  ex* 
penses  of  the  proposed  purchase  ought,  I  think,  to  be 
borne  by  the  companies.  The  Petitioner  must  however 
pay  the  costs  of  the  Church  Estates  Commissioners,  the 
service  of  the  petition  on  them  having  been  unnecessary, 
as  the  order  might  have  been  made  upon  proof  of  their 
consent  in  writing  to  the  investment  sought.  As  regards 
the  mode  of  apportioning  the  costs,  if  there  is  any  settled 
rule  on  the  subject,  I  shall  not  be  disposed  to  depart 
from  it ;  but  I  do  not  see  any  such  necessary  connection 
between  the  amount  of  purchase  money,  and  the  amount 
of  costs,  as  would  indine  me  to  lay  down  any  general 
rule  for  apportioning  costs  rateably,  according  to  the 
amounts  of  the  sums  forming  the  purchase  money. 

The  Lord  Justice  Turner  concurred :  And  their 
Lordships  inquired  of  the  Registrar  whether  there  was 
any  settled  practice  in  cases  of  this  description.  It  ap- 
peared that  there  was  not,  and  ultimately  the  order  was 
settled  in  the  following  form : — 

[Usual  inquiry  as  to  title,  and  in  case  a  good  title  can 
be  made,  direction  that  a  proper  conveyance  or  assign- 
ment be  settled  by  the  judge.] 

And  it  is  ordered  that,  upon  the  due  execution  thereof 
by  such  parties  thereto,  as  the  judge  shall  for  that  purpose 
direct,  such  execution  to  be  certified  by  the  Chief  Clerk, 
the  following  sums  of  stock  standing  in  the  name  of  the 

Vol.  II — L  C  D.F.J.     Accountant- 
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I860.  Accountant-General,  in  trust  in  the  following  matters 
^"^""^^^^  and  accounts^  (that  is  to  say) : — [Here  followed  an 
T«B  S?8H0P  enumeration  of  fourteen  sums  of  stock,  standing  to  differ- 
ow  LoMDoii.  ent  accounts,  being  the  whole  sums  standing  to  those 
respective  accounts.]— And  660/.  \9s.  Id.  Bank  £3  per 
Cent.  Annuities,  in  trust,  Ex  parte  the  Great  Northern 
Railway  Company^  In  the  Matter^  ^c,  or  so  much  of 
the  last-mentioned  sum  of  stock,  as  with  the  money  to 
arise  by  the  sale  of  the  several  other  sums  of  stock 
aforesaid,  and  5Z.  \\s*  \Qd.  cash  in  the  bank,  to  the  credit 
of  &c.,  will  raise  the  sum  of  15,480/.,  be  sold.  And  it  is 
ordered^  that  in  case  of  any  deficiency  so  much,  or  if 
necessary  the  whole,  of  the  sum  of  749/.  14$.  2^.,  Reduced 
Annuities,  standing  in  the  name  of  the  Accountant- 
General,  in  trust,  Ex  parte  the  Copyhold  Commissioners^ 
the  Account  of  the  Bishop  of  London^  as,  with  the  money 
to  arise  by  sale  of  the  said  other  sums  of  stock  and  the 
said  cash,  will  raise  the  said  sum  of  15,480/.,  be  also 
sold.  [Direction  to  pay  the  money  to  the  persons  to  be 
named  in  the  certificate  of  execution.] 

Refer  it  to  the  Taxing  Master  to  tax  and  settle  the 
costs  of  the  Petitioner  of  the  following  matters,  including 
therein  all  reasonable  charges  and  expenses  incident 
thereto,  (that  is  to  say,)  his  costs  of  the  investment  of  the 
said  15,480/.  in  the  purchase  aforesaid,  and  of  obtaining 
this  order,  and  of  all  proceedings  relating  thereto  (except 
such  costs,  if  any,  as  are  occasioned  by  litigation  between 
adverse  claimants). 

And  it  is  ordered  that,  in  such  taxation,  the  Taxing 
Master  do  distinguish  the  costs  of  the  ad  valorem  stamp 
upon  the  assignment  or  conveyance  of  the  estate  or 
interest  in  the  said  lands  under  the  said  lease  to  the 
Petitioner. 

And  it  is  ordered  that  [the  several  bodies,  out  of  whose 

funds 
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funds  the  purchase  money  was  to  be  made  up,  including        1860. 
the    Great  Northern   Railway    Company]  do   pay    to       ^^^^ 
the  Petitioner   his   said   costs,  charges   and  expenses,    The  Bishop 
when  taxed  and  settled  (except  such  costs  as  are  herein-    ®'  London. 
before  directed  to  be  distinguished)  in  equal  proportions, 
and  do  pay  the  costs  so  to  be  distinguished  rateably  in 
proportion  to  the  amount  which  the  monies  to  arise  by  the 
sale  of  the  several  sums  of  stock  standing  to  the  several 
accounts  aforesaid,  together  with  the  cash  to  the  like  re- 
spective accounts,  are  to  contribute  to  make  up  the  said 
sum  of  15,480/.,  the  amount  of  such  equal  and  rateable 
proportions  to  be  certified  by  the  Taxing  Master. 

And  it  is  ordered,  that  the  Taxing  Master  do  tax  the 
costs  of  the  Church  Estates  Commissioners,  and  of  the 
Copyhold  Commissioners  of  appearing  on  this  applica- 
tion ;  and  it  is  ordered,  that  so  much  of  the  said  749/.  14«. 
2(/.  Reduced  Annuities  in  trust  in  the  matter  Ex  parte 
the  Copyhold  Commissioners,  ^c.  as  will  raise  the  costs 
of  the  Copyhold  Commissioners  and  the  Church  Estates 
Commissioners,  when  taxed  be  sold.  And  it  is  ordered, 
that  out  of  the  money  to  arise  by  such  sale  the  said  costs 
be  paid. 
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In   the   Matter  of   the    Plumstead,   Woolwich  and 

Charlton  Consumers  Pure  Water  Company, 

J'^     L  '  and  the  Plumstead,  Woolwich  and  Charlton 

Before  The 

Lords  Jus-  CONSUMERS  PuRE  WaTER  COMPANY,  LIMITED  ;   and 

TICE8. 

Before  the  ^"  ^^^  Matter  of  the  Joint  Stock  Companies  Windino- 
passingof  the  up  AcTS,  1848  and  1849,  and  of  the  Joint  Stock 

C^mpani^i  COMPANIES  AcT,  1856;  and 

company  was     '^^^  OFFICIAL   MANAGER   OF   THE  AB07E-NAMED   CoM- 

registered  with  PANY  V.  DAVIS. 

unlimited 

was^aiUrwards  HPHIS  was  a  motion  on  behalf  of  certain  contributories 

registered  -■-      to  the  above  company,  on  the  petition  of  whom, 

under  the  act 

with  limited      ^Hh  another  petitioner  since  deceased,  an  order  had  been 

Hi^li'*!* .  .u  made  on  the  I9th  of  November,  1858,  by  Vice- Chancellor 
Held  that  the  i  j    j 

Court  of  Chan-  Kindersley,  directing  that  the  company  should  be  wound 
junsdictioiTto  "P"  "^^^  present  application  was,  that  that  order  might 
wind  up  the  be  altogether  discharged,  or  that  special  directions  might 
company.  ^^  given  to  confine  the  winding  up  of  the  company  under 

Therestric-    ([^q  order  to  the  transactions  which  occurred   and  the 
tion  as  to  the 
time  of  appeal-  liabilities  which  accrued  prior  to  the  5th  of  November, 

\J^d?n^V*"^  1 856,  the  date  of  the  registration  of  the  company  as  a 
Act  of  1848  company  of  limited  liability,  or  that  such  order  might 
toan'appcaf  ^  ^^  Otherwise  varied  and  such  other  order  might  be  made 

from  an  order  on  the  petition  as  their  Lordships  should  think  fit,  and 
on  the  ground     ,  ,i    «      ,  ,.  ^  .   i      i 

of  want  of        that  all  further  proceed mgs  under  the  order  might  be 

jurisdiction  to    stayed,  or  that  such  order  might  be  made  with  reference 

The  Court     to  the  proceedings  already  had  and  to  be  had  under  the 

hJnU^Z^y  order  as  to  the  Court  should  seem  meet. 
Has  no  juns- 

hear  a  petition.      With  this  motion  there  came  on  to  be  heard  by  order 

so  as  to  extend  ^n  appeal  from  a  decision  of  the  Master  of  the  Rolls  in 
the  time  for  i      ^ 

appealing.         the  above  suit,  and  an  appeal  from  an  order  of  the  Court 

of  Bankruptcy  in  the  above  matter. 

The 


Water  Co. 
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The  following  is  a  short  statement  of  the  facts.  1860. 

In  re 
In  the  month  of  May,  1852,  the   Defendant  Lewis    Plumstkad, 

Davis f  who  was  a  brewer  and  brickmaker  at  Plumstead,    w.?Jl' 

and  was  seised  of  a  freehold  estate  there,  in  which  he 

had   discovered   a   spring   whence   a   supply   of   water 

could  be  obtained,  caused  a  meeting  of  persons  residing 

in  the  neighbourhood  to  be  held,  with  a  view  to  the 

formation  of  a  new  water  company,  and  ultimately,  in 

October f  1852,  an  association  was  formed  for  the  purpose 

of  supplying  the  towns  and  parishes  of  Plumstead,  Wool- 

wich  and  CharltoUy  and  the  inhabitants  of  those  parishes 

respectively,  with  pure  water,  and  for  other  purposes, 

under  the  name  or  style  of  the  Plumstead^  Woolwich 

and  Charlton  Consumers  Pure  Water  Company  under  the 

7  &  8  Vict.  c.  110,  subject  to  the  provisions  of  that  act 

and  of  a  deed  of  settlement  dated  the  1st  of  October, 

1852,  and   made   between   the   several   persons   whose 

names  were  thereunto  subscribed  of  the  first  part,  the 

Defendants  Charles  Starmer  and  Richard  Henry  King 

of  the  second  part,  and  Robert   Thomas  Barry  of  the 

third  part.     By  this  deed  it  was,  amongst  other  things, 

agreed  that  the  Defendants  Charles  Starmer  and  Richard 

Henry  King  and  Robert  Thomas  Barry  should  be  and 

they  were  thereby  appointed  the  trustees  of  the  company, 

with  power  in  the  name  and  on  behalf  of  the  company 

to  make,  do  and  execute,  or  to  rescind,  vary,  alter  or 

abandon  all  such  conveyances,  transfers,  contracts  for 

sale  or  other  acts,  deeds,  matters  and  things  whatsoever 

in  relation  to  the  lands,  hereditaments,  stocks,  funds, 

securities  and  estates  vested  or  to  be  vested  in  them, 

with   power   from  time   to   time   to   institute,   conduct, 

compromise,  and  terminate  all  such  proceedings  at  law 

or  in  equity  in  relation  thereto  as  the  directors  should 

think  proper. 

The 
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1860. 

In  re 

yhVmtJUADf 

WatrrCo. 


The  company  was  completely  registered  on  the  14th 
of  October,  1852. 

On  the  5th  of  November,  1866,  the  company  regis- 
tered itself  as  a  company  with  limited  liability  under  the 
Joint  Stock  Companies  Act,  1856(a),  and  changed  its 

name  by  adding  thereto  the  word  "  limited." 

^  The 


(a)  The  following  were  the  sec- 
tions of  the  19  4-  20  VicL  c,  47, 
referred  to  in  the  ai|;ument8  and 
judgments. 

Sect.  5.  **  The  memorandum  of 
association  shall  contain  the  fol- 
lowing things,  (that  is  to  say,) 
1.  The  name  of  the  proposed 
company.  2.  The  part  of  the 
United  Kingdom,  whether  Eng- 
land, Scoilnnd or  Ireland,  in  which 
the  registered  office  of  the  com- 
pany is  to  be  established.  3.  The 
objects  for  which  the  proposed 
company  is  to  be  established. 
4.  The  liability  of  the  share- 
holders, whether  it  is  to  be  limited 
or  unlimited.  5.  The  amount  of 
the  nominal  capital  of  the  pro- 
posed company.  6.  The  number 
of  shares  into  which  such  capital 
is  to  be  divided,  and  the  amount 
of  each  share,  subject  to  the  fol- 
lowing restriction  : — that  in  the 
case  of  a  company  formed  with 
limited  liability,  and  hereinafter 
called  a  limited  com|)any,  tlio 
word  *  limited'  shall  be  the  last 
word  in  the  name  of  the  com- 
pany.'* 

Sect.  59.  **  The  provisions  of 
this  act  relating  to  the  winding 
up  of  companies  shall  opply  to  all 
companies  registered  under  this 
act,  and  to  all  com|mnics  registered 
under  the  act  pasted  in  the  eighth 


year  of  the  reign  of  her  present 
Majesty,  cap.  110,  and  intituled, 
<An  Act  for  the  R^istration, 
Incorporation  and  Regulatioo  of 
Joint  Stock  Companies,'  froih  and 
after  the  date  at  which  they  have 
obtained  registration  under  this 
act,  in  manner  hereinafter  men- 
tioned, but  not  any  other  com- 
panies." 

Sect  60.  "The  expression  *  the 
Court,'  as  used  in  the  third  part  of 
this  act,  shall  mean  the  following 
authorities  (that  is  to  say) ;  in  the 
case  of  a  company  engaged  in 
working  any  mine  within  and 
subject  to  the  jurisdiction  of  the 
Stannaries,  the  Court  of  the  Vioe- 
Warden  of  the  Stannaries :  in  the 
case  of  a  limited  company  regis- 
tered in  England  that  is  not  en- 
gaged in  working  any  such  mine 
as  aforesaid,  the  Court  of  Bank- 
ruptcy having  jurisdiction  in  the 
place  in  which  the  registered  office 
of  the  company  Is  situated ;  in 
the  case  of  a  limited  company  re- 
gistered in  Irdand,  whose  regit- 
tercd  nominal  capital  does  not  ex- 
ceed 5,000/.,  the  Commissioners 
of  Bankrupt  in  Ireland.  In  all 
eases  not  hereinbefore  provided 
for  *  the  Court'  shall  mean  as  re- 
spects companies  registered  in 
England  the  High  Court  of  Chan- 
cery of  England ;  as  respects  com- 
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The  order  of  the  Vice-Cbancellor  under  appeal  was 
dated  the  19th  of  November,  1858,  and  was  intituled  in 


18G0. 


puiies  registered  in  Scotland,  the 
Court  of  Session  in  either  division 
thereof;  and  as  respects  com- 
panies registered  in  Ireland,  the 
Court  of  Chancery  of  Ireland. 
And  any  court  to  which  juris- 
diction is  given  by  the  third  part 
of  this  act,  not  heing  the  Court  of 
Chancery  or  the  Court  of  Session, 
shall,  in  addition  to  its  ordinary 
powers,  have  the  same  power  of 
enforcing  any  orders  made  by  it 
in  pursuance  of  this  act,  if  in 
England,  as  the  Court  of  Chan- 
cery baa,  if  in  Ireland  as  the  Court 
of  Chancery  in  Ireland  has,  in 
relation  to  matters  within  the  juris- 
diction of  such  Courts  respec- 
tively.'* 

Sect.  107.  "There  shall  be  re- 
pealed : — 1 .  The  act  passed  in  the 
eighth  year  of  the  reign  of  her 
present  Majesty,  cap.  110.  2.  An 
act  passed  in  the  eleventh  year 
of  the  reign  of  her  present  Ma- 
jesty, cap.  78,  intituled  *  An  Act  to 
amend  an  Act  for  the  Registration, 
Incorporation  and  Regulation  of 
Joint  Stock  Companies.'  3.  'The 
Limited  Liability  Act,  1856.' 
But  such  repeal  shall  not  take 
effect  with  respect  to  any  com- 
pany completely  registered  under 
the  said  act  of  the  eighth  year  of 
her  present  Majesty,  until  such 
company  has  obtained  registration 
onder  this  act  as  hereinafter  men- 
tioned." 

Sect  108.  «  The  following  acto 
(that  is  to  say): — 1.  An  act  passed 
in  the  eleventh  year  of  the  reign 
of  her  present  Majesty,  cap.  45, 


and  intituled,  <  An  Act  to  amend 
the  Acts  for  facilitating  the  Wind- 
ing up  of  the  Affairs  of  Joint 
Stock  Companies  unable  to  meet 
their  Pecuniary  Engagements, 
and  also  to  facilitate  the  Disso- 
lution and  Winding  up  of  Joint 
Stock  Companies  and  other  Part- 
nerships.' 2.  An  act  passed  in 
the  thirteenth  year  of  the  reign 
of  her  present  Majesty,  cap.  108, 
and  intituled  '  An  Act  to  amend 
the  Joint  Stock  Companies  Wind- 
ing-up Act,  1848.'  3.  An  act 
passed  in  the  eighth  year  of  the 
reign  of  her  present  Majesty, 
cap.  Ill,  and  intituled,  '  An  Act 
for  facilitating  the  Winding  up 
the  Affairs  of  Joint  Stock  Com- 
panies unable  to  meet  their  Pecu- 
niary Engagements.'  4.  An  act 
passed  in  the  ninth  year  of  the 
reign  of  her  present  Majesty,  cap. 
98,  and  intituled,  *  An  Act  for 
facilitating  the  Winding  up  the 
Affairs  of  Joint  Stock  Companies 
in  Ireland  unable  to  meet  their 
Pecuniary  Engagements:'  shall 
not  apply  to  companies  registered 
under  the  said  act  of  the  eighth 
year  of  the  reign  of  her  present 
Majesty,  cap.  110,  from  and  after 
the  date  at  which  they  have  ob- 
tained registration  under  this  act 
as  hereinafter  mentioned. 

Sect.  109.  **No  repeal  hereby 
enacted  shall  affect :  —  1 .  Any- 
thing duly  done  under  any  acts 
hereby  repealed  before  such  repeal 
comes  into  operation.  2.  Any 
right  acquired  or  liability  incurred 
under  any  such  acis  oefore  sucb  re- 


In  re 

the      Pl^UMSTSAU, 
&C., 

Watbi  Co. 
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1860.        the  matter  of  the  Joint  Stock  Companies  Winding-up 

^■^^^''^^       Acts,  1848  and  1849,  and  also  of  the  Joint  Stock  Com- 

Plumitead,    panics  Act,  1866,  and  of  the  Plumsteadf  Woolwich  afid 

•„  *^'*  ^       Charlton   Consumers  Pure    Water    Company y  and   the 
Water  Co.  ^     ^ 

Plumstead,    Woolwich   and   Charlton   Consumers  Pure 

Water  Company,  Limited,  It  directed  that  the  Plum- 
stead,  Woolwich  and  Charlton  Consumers  Pure  Water 
Company,  and  the  Plumstead,  Woolwich  and  Charlton 
Consumers  Pure  Water  Company,  Limited,  should  be 
wound  up  under  the  provisions  of  the  above  acts. 


Before  this  order  was  made,  and  in  order  to  provide 
for  the  event  of  the  Court  of  Chancery  only  making  the 
order  as  to  the  company  in  its  unlimited  state,  a  petition 
was  presented  by  the  same  Petitioners  to  the  Court  of 
Bankruptcy  in  the  matter  of  the  company  by  both  its 
titles,  praying  that   the  company  limited  in  respect  of 

iU 


peal  comes  into  operation.  3.  Any 
penalty,  forfeiture  or  other  punish- 
ment incurred  or  to  be  incurred 
in  respect  of  any  offence  against 
any  such  acts  committed  before 
such  repeal  comes  into  operation. 
4.  Any  proceedings  to  be  taken 
in  the  prosecution  of  any  order 
for  winding-up  a  company  made 
before  such  repeal  comes  into 
operation." 

The  following  enactment  was 
also  referred  to  : — 

20  &  21  Vict.  c.  14,  s.  23.— 
"  The  107th  section  of  the  prin- 
cipal act  shall  be  repealed,  and 
in  lieu  thereof  be  it  enacted  : 
That — 1.  An  act  passed  in  the 
eighth  year  of  the  reign  of  her 
present  Majesty,  cap.  110,  and  in- 
tituled, '  An  Act  for  the  Regis- 
tration, Incorporation  and  Ref- 
lation of  Joint  Stock  Companies;* 


and  2.  An  act  passed  in  the 
eleventh  year  of  the  reign  of  her 
present  Majesty,  cap.  78,  intituled 
'  An  Act  to  amend  an  Act  for 
the  Registration,  Incorporation 
and  Regulation  of  Joint  Stock 
Companies;*  and 3.  ^ The  Limited 
Liability  Act,  1855,*  shall  be 
deemed  to  have  been  and  still 
remain  unrepealed  as  to  any  com- 
pany completely  registered  which 
has  not  obtained  registration  under 
the  principal  act,  until  such  time 
as  such  company  obtains  regis- 
tration under  the  Joint  Stock 
Companies  Acts,  1856, 1857,  but 
from  and  after  such  time,  and  not 
before,  shall  be  repealed  as  to 
such  last-mentioned  company, 
and,  subject  as  aforesaid,  all  tlie 
acts  mentioned  in  this  section 
shall  be  repealed." 
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its   transactions  which   occurred  and   liabilities    which         1860. 
accrued  since  the  registration  of  the  company  as  a  com-         i^'^^^ 

pany  of  limited  hability  might  be  wound  up  under  the  Plumbtead, 

provisions  of  the  Act  of  1856,  or  that  such  further  or  ^      •*  c 
other  order  in  the  premises  might  be  made  as   to  the 
Court  might  seem  fit. 

After  the  order  for  winding  up  the  company  generally 
had  been  made  as  above  mentioned  by  the  Vice-Chan- 
cellor,  the  petition  to  the  Court  of  Bankruptcy  came  on 
to  be  heard,  and  was  adjourned  till  the  15th  of  December^ 
1858,  when  on  the  Petitioners  asking  that  it  might  be 
dismissed,  and  no  person  appearing  to  oppose  such 
application,  an  order  to  that  effect  was  made  by  Mr.  Com- 
missioner Goulbum, 

Robert  Palmer  Harding  was  by  an  order  of  the  Vice- 
Chancellor,  dated  the  2nd  o(  December y  1858,  appointed 
official  manager  of  the  company;  and  on  the  3rd  of 
February^  1860,  he  filed  his  bill  in  the  above  suit  by 
his  title  of  official  manager  of  the  company  against  the 
Defendant  Davis  and  the  trustees  of  the  company, 
charging  that  the  terms  upon  which  the  directors  or 
trustees  in  the  name  of  the  company  took  the  land  from 
the  Defendant  Lewis  Davis  and  the  terms  of  the  lease 
were  improvident  and  injurious  to  the  company  and 
oppressive,  and  that  the  contract  generally  concerning 
the  laud  of  the  Defendant  Lewis  Davis  was  not  such  as 

• 

ought  to  have  been  entered  into  on  behalf  of  the  com- 
pany, nor  such  as  would  have  been  approved  of  by  the 
general  body  of  shareholders  of  the  company  if  it  had 
been  submitted  to  them  as  by  law  it  ought  to  have  been, 
and  praying  that  it  might  be  declared  that  under  the 
statute  7  &  8  Vict.  c.  110  the  terms  of  the  lease  had  not 
come  into  force  as  against  the  company  or  the  share- 
holders thereof  or  the  Plaintiff,  and  that  the  Plaintiff 

might 
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I860.  might  be  declared  to  be  entitled  to  the  benefit  of  the 
^"^^"""^^  works  and  improvements  constructed  and  made  by  the 
Plumstbadv  company  upon  the  land  of  the  Defendant  to  the  extent 
w  ^^'c  ^^  ^^^  money  expended  in  and  about  such  worka  and 
iniproTements,  or  just  compensation  for  the  same;  that 
the  money  so  expended  or  that  such  compensation  might 
be  declared  to  be  a  charge  upon  the  land  and  the  works 
and  improvements  and  the  fee  simple  thereof,  and  that 
such  charge  or  so  much  thereof  as  might  not  be  satisfied 
out  of  the  rents  and  profits  of  the  said  premises  might 
be  satisfied  by  a  sale  of  the  premises  or  otherwise  as 
to  the  Court  might  seem  meet ;  and  that  the  Defendant 
Leuns  Dams  might  be  restrained  from  carrying  on,  con- 
tinuing or  taking  any  further  proceeding  in  an  action  of 
ejectment  which  he  had  brought  against  the  company, 
and  from  commencing  or  prosecuting  any  other  action  or 
proceeding  for  recovering  possession  of  the  said  land 
and  works  or  any  of  them. 

The  case  came  on  before  the  Master  of  the  Rolls  on 
the  14th  o(  Febntart/,  I860,  and  on  the  l^h  of  Marchy 
I860,  his 'Honor  dismissed  the  bill  on  the  ground  that 
the  winding-up  order  was  a  nullity  by  reason  of  the 
Court  of  Chancery  having  no  jurisdiction  to  make  it. 
The  case  is  reported  in  the  28th  volume  of  Mr.  Beavan*s 
Reports  (a). 

On  the  13th  of  March,  1860,  a  shareholder  in  the 
company,  named  Chapman,  filed  a  petition  in  the  Court 
of  Bankruptcy  praying  that  the  company  might  be  wound 
up  in  that  Court ;  another  shareholder,  named  Taylor, 
afterwards  filed  a  similar  petition. 

On  the  14th  of  March  a  motion  was  made  in  the 

Court 

(a)  Pa^545. 
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Court  of  Bankruptcy  on  behalf  of  the  survivors  of  the        I860, 
original  petitioners  in  chancery  and  bankruptcy,  before      ^T^'^^^ 
Mr.  Commissioner  Holroyd  to  rehear  the  original  petition    Plumsteap, 
in  bankruptcy  which  had  been  dismissed  as  above  men*    ^j^^^Qq 
tioned,  whereupon,  and  on  an  affidavit  of  one  of  the 
solicitors  to  the  surviving  petitioners^  it  was  ordered  that 
the  order  of  dismissal  made  by  Mr.  Commissioner  Croti/* 
bum  should  be  discharged,  and  it  was  ordered  that  the 
26th   of  March  should  be  appointed  for  the   further 
hearing  or  the   rehearing  of  the  original   petition   in 
bankruptcy,  and  that  advertisements  to  that  effect  should 
be  published,  similar  to  those  required  in  the  case  of  an 
original  petition  for  winding  up  a  company. 

On  the  26th  of  Marchj  1860,  the  petition  came  on 
accordingly  to  be  reheard  before  Mr.  Commissioner 
GouUntmf  who  thereupon  made  the  following  order : — 
"  It  appearing  to  this  Court  that  an  order  for  winding  up 
the  said  Company,  both  in  its  limited  and  unlimited 
character,  was  made  by  his  Honor  the  Vice-Chancellor 
Sir  Richard  Torin  Kindersley,  on  the  19th  day  of 
November,  1858,  and  it  further  appearing  that  the  said 
order  of  the  said  Vice-Chancellor  is  still  subsisting  and 
undischarged,  this  Court  doth  order  that  the  said  petition 
be,  and  the  same  is,  hereby  discharged."  The  appeal  in 
bankruptcy  was  that  of  the  survivors  of  the  original  peti- 
tioners, seeking  to  have  Mr.  Commissioner  Goulburn*s 
order  reversed  or  altered,  and  to  have  an  order  made  for 
winding  up  the  company  in  bankruptcy,  as  sought  by 
the  original  petition  in  the  Court  of  Bankruptcy. 

Mr.  Rqundell  Palmer,  Mr.  W.  D,  Lewis  and  Mr.  H. 
72.  JBagshatve  for  the  Official  Manager  the  Plaintiff  in 
the  suit,  in  support  of  the  appeal  from  the  Rolls'  order. 

The  winding-up  order  made  by  the  Vice-Chancellor 
and  the  appointment  of  the  Plaintiff  as  Official  Manager 

not 
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I860.        not  having  been  appealed  from  are  conclusive,  and  are  at 

^^"^'^^       all  events  so  upon  the  Appellant  Davis,  who  withdrew 

Plumstead    hi®  opposition  to  the  petition  before  the  Vice-Chancellor 

&c.,         under  an  arrangement  as  to  the  payment  of  his  costs. 
Watir  Co.     ^-v       t  •         1*    1       A         /•  tn^^     I 

On  the  true  construction  of  the  Act  of  1856,  the  com- 
pany not  being  exclusively  a  limited  company,  but  being 
only  limited  as  regarded  its  dealings  since  the  last  regis- 
tration, was  not  within  the  59th  or  108th  section  of  the 
Act  of  1856,  but  remained  within  the  Acts  of  1848  and 
1849.  But  if  the  Court  should  not  think  that  the  whole 
of  the  transactions  were  within  the  jurisdiction  of  the 
Court,  those  before  the  registration  must  be  so  as  the  act 
cannot  operate  retrospectively;  Lofthouse's  Case{a);  and 
the  company  must  therefore  be  regarded  as  having  had 
two  existences,  one  as  an  unlimited  company,  and  the 
other  as  a  limited  company.  As  to  its  former  state  the 
jurisdiction  of  this  Court  remained,  and  the  winding-up 
order  is  good  at  all  events  to  that  extent.  The  5th  section 
of  the  act  defines  what  is  meant  in  the  act  by  the  ex- 
pression ''  a  limited  company,"  for  it  says,  ''  In  the  case 
of  a  company  formed  with  limited  liability,  and  herein- 
after called  a  Mimited  company.'"  A  company  which 
was  originally  formed  with  unlimited  liability  is  not, 
therefore,  what  is  meant. 

Mr.  Selwyn  and  Mr.  Jessel  for  the  Defendant  Davis. 

By  the  Act  of  1856,  the  Court  of  Chancery  was  de- 
prived of  the  jurisdiction  to  make  an  order  for  wind- 
ing up  a  limited  company ;  and  by  the  last  registration 
this  company  became  exclusively  one  of  that  description. 
Nor  is  there  any  foundation  for  the  argument  that  the 
former  unlimited  company  remained  in  existence  for  any 
purpose  whatever.  There  was  and  is  only  one  company, 
and  that  is  a  limited  company.  The  order  of  the  Vice- 
Chancellor 
(a)  2  Dr  G  4^  J.  69. 


Water  Co. 
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Chancellor  was  therefore  a  nullity,  and  the  Plaintiff  had  1860. 

no  title  to  sue.     The  decree  is  not  sufficiently  favourable  ^--pv^^ 

to  Mr.  Davis.     It  ought  to  have  given  him  his  costs,  Plumstead, 

and  he,  as  Respondent,  is  entitled  to  have  it  varied  in  y^^^^*, 
his  favour  in  that  respect. 

They  also  referred  to  20  &  21  Vict,  c   14,  s.  23  (a). 

Mr.  Lloyd  for  one  of  the  trustees  asked  for  the  costs 
of  that  trustee  in  the  suit. 

Mr.  Olasse  and  Mr.  Cottrell,  in  support  of  the  motion 
on  behalf  of  the  surviving  petitioners  for  the  winding-up 
order  to  discharge  that  order  or  to  modify  it. 

A  modification  of  the  order  is  the  correct  course  to  be 
taken,  leaving  it  in  force  so  far  as  regards  the  dealings 
of  the  company  while  it  was  unlimited.  The  Court  of 
Bankruptcy  had  no  jurisdiction  to  deal  with  the  rights 
of  the  parties  arising  out  of  the  transactions  of  the  com- 
pany while  it  was  unlimited,  and  unless  the  Court  of 
Chancery  has  jurisdiction  to  deal  with  those  riglits,  there 
is  no  remedy  in  respect  of  them  under  any  of  the  acts. 
But  if  the  order  cannot  be  so  modified,  then  it  ought  to 
be  discharged,  so  that  an  Official  Manager  may  be  efifec- 
tually  appointed. 

Mr.  Jessel  for  Mr.  Davis,  one  of  the  Respondents. 

Although  the  order  was  erroneous  the  time  has  gone 
by  for  appealing  against  it,  the  period  limited  by  the 
3Srd  section  of  the  Act  of  1849  for  appealing  from  an 
order  of  the  Vice-Chancellor  being  three  weeks,  and  no 
relaxation  of  this  statutory  restriction  being  possible ; 
SandersorCs  Case  v6) ;  Ex  parte  Clarke  (c). 

Mr. 

(a)  See  ante,  p,  24,  n.  (c)  2  De  G.  4  J.  245. 

(6)  3  De  G.  ^  Sm.  66. 
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I860.  Mr.  J.  H.  Palmer  appeared  for  shareholders  in  the 

company. 

Mr.  De  Gex  for  other  shareholders  and  for  one  of  the 
trustees  under  the  company's  deed. 

He  contended  that  the  winding-up  order  ought  to 
be  discharged,  and  that  the  restriction  as  to  the  time  for 
appealing  did  not  apply  where  the  Court  had  made  an 
order  not  within  its  jurisdiction.  He  asked  for  the  costs 
of  the  trustee  in  the  suit. 

Mr.  Bacon,  Mr.  6.  M.  Giffard  and  Mr.  Hannen  for 
other  parties. 

Mr.  liaily  and  Mr.  JDoria,  in  support  of  the  appeal 
flrom  the  order  of  Mr.  Commissioner  Goulburn, 

The  application  to  Mr.  Commissioner  Holroyd  to 
appoint  a  day  for  rehearing  and  to  rehear  the  original 
|HMition  was  an  original  application,  and  there  is  no 
ap))cal  from  Mr.  Holroyds  order.  It  is  the  order  of 
Mr.  Commissioner  Goulburn  which  is  the  subject  of 
ap)H?aK  Mr.  Holroyds  order  was  correct,  for  the  limi- 
tation as  to  time  does  not  apply  to  a  rehearing. 

*riu\v  rt^ferred  to  -Er  parte  Roffey  (a) ;  Ex  parte 
lUikrr  (k) ;  Ks  jHfrte  Jiaines  (c) ;  Ex  parte  Hensor  {d) ; 
IvU'  fHirtt  ( irrmuvoil  (e). 

Mr.  /^krAniyA  for  Mr.  Chapman. 

*riio  authorities  cited  were  under  the  old  law  before 
\\w  llmitativui  of  time  was  introduced.  This  cannot  be 
t^vaded  by  a  ivheariug ;  Sandersons  Case {/);  Ex  parte 

Carter 

(i^)  y  K\»*\  'i\X  {*i)  Buck,  427. 

{¥)    Ms^l.  ^  MA*  a7>>.  (f)  1  MoHi,  4r  Ajfr.  65. 

{s  WOI  ^  J.  »^P,  U)  3  I>c  C.  *  5«.  66. 
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Carter  (a) ;  Ex  parte  Clarke{b) ;    12  &  13  Vict,  c  106,        I860. 

^  ^^'  In  re 

PJ.UM8TBAD, 

Mr.  Lewis  in  reply  in  the  suit  ,„  *^-»  ^ 

^  ^  Water  Co. 

Mr.  Olasse  in  reply  on  the  motion. 

Mr.  Baily  in  reply  on  the  petition  in  bankruptcy. 

The  Lord  Justice  Knight  Bruce. 

We  must  in  the  first  place  deal  with  the  appeal  from 
the  dismissal  of  the  bill  by  the  Master  of  the  Rolls. 
Having  regard  to  the  arguments  on  which  his  Honor 
proceeded  in  dismissing  the  bill,  we  are  to  state  whether 
in  our  opinion  the  orders  of  the  Vice-Chancellor  Kin- 
dersley  of  the  14th  of  November,  1858,  and  the  2nd  of 
December,  1858,  or  either  of  them,  were  or  was  made 
without  jurisdiction,  not  whether  having  jurisdiction  the 
Vice-Chancellor  correctly  exercised  it.     The  latter  ques- 
tion probably,  at  this  distance  of  time,  we  should  scarcely 
be  at  liberty  to  enter  into,  even  if  we  were  disposed  to 
do  so.     The  Master  of  the  Rolls  was  of  opinion  that 
the  orders  of  the  Vice-Chancellor  were  made  upon  the 
supposition  of  the  continuance  of  a  jurisdiction  which 
had  in  fact  then  ceased  to  exist,  and  that  he  was  bound 
to  treat  those  orders  as  of  no  validity,  and  as  not  existing. 
The  Master  of  the  Rolls  appears  to  have  been  relieved 
from  the  difficulty  of  diflfering  from  the  Vice-Chancellor, 
by  the  consideration  that  the  Vice-Chancellor  seems  to 
have  been  informed,  on  the  occasion  of  the  application 
for  the  order  of  November,  1868,  that  a  decision  had 
been  made  or  an  opinion  had  been  expressed  by  the 
Court  of  Appeal  in  some  way   upon  the  effect  of  the 

acts 

(o)  1  De  G.,  M.  if  G   212;         {b)  2  DeG.^  J.  245. 
\E.of  L.  Cat.  337. 
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I860.        acts  of  parliament  with  reference  to  the  point  now  in 

^^^^^'^^      question.     My  own  belief  is,  that  the  Court  of  Appeal 

PtvMSTBAD,    never  did  decide  or  express  any  opinion  upon  the  question 

_.  *^*»         involved  in  this  petition.      The  Vice-Chancellor  seems 

however  to  have  considered  that  the  Court  of  Appeal  had 

decided  the  point. 

We  are  to  decide,  upon  the  construction  of  the  several 
acts  of  parliament  together,  what  was  after  a  certain  time 
specified  in  the  Act  of  1856,  to  be  the  proper  Court  for 
winding  up  this  company.  I  am  of  opinion  that  the  in- 
tention to  be  properly  collected,  from  the  whole  of  the 
act  taken  together,  is  that  which  the  Master  of  the  Rolls 
has  collected ;  and  I  am  afraid  that  we  are  bound,  how- 
ever unwillingly,  to  treat  the  orders  of  the  14th  Novem- 
ber,  1858,  and  the  2nd  of  December,  1858,  as  not  made, 
for  they  were  made,  I  think,  in  the  supposed  exercise  of 
a  jurisdiction  that  did  not  exist.  I  think  that  thie  Plaintiff 
in  the  suit  at  the  Rolls  had  no  title,  and  that  by  no 
course  or  proceeding  could  his  alleged  title  be  main- 
tained so  as  to  sustain  the  suit. 

I  think,  therefore,  that  the  order  of  dismissal  must 
•land,  but  I  entirely  agree  in  the  course  which  the 
Master  of  the  Rolls  took  with  regard  to  the  costs  so  far 
IIS  Mr.  Davis  is  concerned,  because  there  can  be  no 
doubt  that  Mr.  Davis,  although  he  did  not  consent  and 
did  not  preclude  himself  from  raising  the  objection,  did 
in  a  seiiHe  acquiesce;  and  taking  the  objection  as  he  did, 
mid  treating  the  suit  as  he  did,  although  I  do  not  forget 
that  he  suggested  the  objection  by  his  answer,  I  think 
that  he  was  not  entitled  to  any  costs  of  the  suit  at  the 
Kolli,  and  that  he  is  not  entitled  to  any  costs  of  the 
«|>|)ettl.  The  doubt  which  I  have  had  with  regard  to 
the  costs  at  the  Rolls,  and  of  the  appeal  from  the  Rolls, 

has 
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has  been  whh  reference  to  the  costs  of  the  other  De- 
fendants Admiral  King  and  Captain  Harmar, 

Then  comes  the  consideration  of  the  motion  supported 
by  Mr.  Glasse,  which  is  of  course  not  in  the  Rolls 
cause  bul  in  the  matter,  and  it  must  follow,  if  the  view 
that  as  I  have  said  I  take  of  the  true  construction  of 
the  acts  is  correct,  that  the  orders  must  be  discharged. 
It  is  true  that  a  considerable  time — much  more  than  three 
weeks,  and  much  more  than  three  months — has  elapsed ; 
but  we  discharge  these  proceedings,  not  upon  any  differ- 
ence of  opinion  between  us  and  the  Vice-Chanccllor  in 
the  exercise  of  discretion,  but  on  the  ground  that  they 
have  been  made  without  jurisdiction,  and  ought  to  be 
deemed  to  have  had  from  the  beginning  no  effectual 
existence. 


S3 
1860. 

In  re 
Flumstbad, 

WATsa  Co. 


With  regard  to  the  petition  in  bankruptcy,  I  am 
afraid  that  there  the  objection  of  time  does  apply,  and 
that  those  who  complain  of  what  has  taken  place  in 
bankruptcy  have  come  too  late.  Although  we  dismiss 
the  petition  in  bankruptcy,  I  think  that  we  should  do 
so  without  prejudice  to  any  proceedings  that  may  be 
taken  before  the  learned  Commissioner,  either  on  the 
petition  of  Mr.  Chapman,  or  on  the  petition  of  Mr. 
Taylor,  or  of  any  other  person. 


The  Lord  Justice  Turner. 

This  case  comes  before  us  on  three  applications : 
first,  an  application  to  discharge  the  order  of  the  Vice- 
Chancellor  Sir  M.  T.  Kindersley  for  winding  up  the 
company ;  secondly,  an  appeal  from  a  decree  of  the 
Master  of  the  Rolls,  by  which  his  Honor  dismissed  the 
bill  filed  by  the  Official  Manager  of  the  company  ap- 
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1860.        pointed  under  the  order  of  the  Vice-Chaneellor ;   and 

^^^'^'^'^       thirdly,  a  petition  in  bankruptcy  presented   by  share- 

Plumstead,    holders  in  the  company  for  the  purpose  of  winding  it  up. 

&c., 
Water  Co. 

What  is  right  to  be  done  on  the  two  first  of  these 

applications    seems    to   me   to   depend   mainly,    if  not 

wholly,  on  the  construction  of  the  act  of  parliament  of 

1856;  as  to  the  petition  in  bankruptcy,  there  may  be 

distinct  considerations,  but  the  other  cases  depend,  as 

I  think,  mainly,  if  not  wholly,  upon  the  construction  of 

the  above-mentioned  act,  as  to  which  the  question  is, 

whether  it  has  taken  away  the  jurisdiction  of  the  Court 

of  Chancery  as  to  a  company  originally  founded  with 

unlimited  liability,  but  registered  under  that  act  with 

limited  liability. 

The  construction  of  this  act  is  open  to  considerable 
question,  but  I  am  satisfied  that  the  intention  of  the 
legislature  was  to  place  within  the  jurisdiction  of  the 
Court  of  Bankruptcy  all  companies  originally  unlimited 
which  were  registered  under  the  act  as  limited  com- 
panies, and  to  take  away  all  jurisdiction  over  such  com- 
panies under  the  acts  which  had  been  previously  passed 
for  the  purpose  of  winding  up  companies.  There  was  a 
statutable  jurisdiction  created  by  the  original  winding-up 
acts,  and  I  think  that  the  true  meaning  of  this  act  of 
parliament  was  to  take  away  that  statutable  jurisdiction 
in  the  particular  cases  to  which  I  have  referred. 

It  is  said  that,  on  the  true  construction  of  this  act, 
there  were  here  two  companies,  one  a  company  with 
limited  liability,  and  the  other  a  company  with  unlimited 
liability,  but  I  think  it  impossible  to  maintain  that  argu- 
ment, for  when  we  look  at  the  107th  section  of  the  act; 
we  find  first  of  all  a  repeal  of  the  statutes  7  &  8  Vict 

c.  110, 
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c.  110,  and  10  &  1 1  Vict.  c.  78,  with  a  proviso  that  such        1860. 
repeal  shall  not  take  place  with  respect  to  any  company      ^'^^>^^^ 
completely  registered  under  the  7  &  8  Vict  c.  110,  until    Plumstbad, 
such  company  had  obtained  registration  under  the  new     ^  *^''c 
act,  so  that  a  company  incorporated  under  the  7  &  8  Vict 
c.  110,  (which  would  be  a  company  up  to  that  time  incor- 
porated with  unlimited  liability,)  is  called  ''  such  com- 
pany" though   it  obtains    registration   under   that  act. 
Again,  in  the  108th  section  of  the  act  there  is  a  repeal  of 
the  winding-up  acts,  so  far  as  relates  to  these  companies. 
The  section  says  that  the  following  acts  (that  is  to  say, 
the  former  winding-up  acts)  shall  not  apply  to  companies 
registered  under  this  act,  nor  to  companies  registered, 
under  the  act  of  the  7  &  8  Vict.  c.  1 10,  from  and  after 
the  date  at  which  they  have  obtained  registration  under 
this  act;    so   that  the    jurisdiction   under    the   former 
winding-up  acts  is  taken  away  as  to  companies  created 
under  the  7  &  8  Vict.  c.  110,  when  these  companies 
become   registered  under   this  act,  whether  registered 
with  limited  or  with  unlimited  liability. 

Other  provisions  of  the  act  lead  to  the  same  con- 
clusion. By  the  59th  section,  it  is  enacted  that  the  pro- 
visions of  the  act  relating  to  the  winding  up  of  companies 
shall  apply  to  all  companies  registered  under  the  act,  and 
to  all  companies  registered  under  the  act  of  the  7  &  8 
Vict.  c.  1 10,  from  and  after  the  date  at  which  they  have 
obtained  registration  under  the  act  of  1856  in  manner 
mentioned  in  the  act,  but  not  to  any  other  companies ; 
and  by  the  jurisdiction  clause  (a),  in  the  case  of  a  limited 
company  registered  in  England  that  is  not  engaged  in 
working  any  such  mine  as  is  comprised  within  the  ex- 
ceptions specified  in  the  act,  the  Court  of  Bankruptcy 

having 

(a)  Sect.  60 ;  see  anU,  p.  22,  note. 
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1860.        having  jurisdiction  in  the  place  in  which  the  registered 
^"^^^^^^      office  of  the  company  is  situate  is  the  Court  which  is  to 
Plumstead,   have  the  power  under  this  act 

Wats&Co. 

Now  can  it  be  said  that  the  company  is  not  a  limited 

Company  registered  in  England^  when  by  the  operation 
of  being  registered  it  has  been  brought  within  the  pro- 
visions of  this  act  by  the  59th  section  ?  The  best 
argument  for  the  Official  Manager  was  brought  forward 
last,  namely,  that  which  was  founded  on  the  5th  section, 
and  which  went  to  show  that  that  section  was  intended  to 
define  a  limited  company.  The  section  says,  "that  in 
case  of  a  company  formed  with  limited  liability,  and  here- 
inafter called  a  limited  company,  the  word  'limited'  shall 
be  the  last  word  in  the  name  of  the  company.**  But  this 
goes  no  further  than  to  show  that  companies  formed  with 
limited  liability  were  to  be  included  in  the  description 
of  limited  companies.  It  does  not  show  that  other  com- 
panies were  not  to  be  included  in  the  term,  and,  therefore, 
cannot  be  taken  as  a  controlling  definition  that  no  com- 
pany should  be  taken  to  be  a  limited  company  within  the 
meaning  of  the  act  unless  it  was  formed  with  limited 
liability.  I  should  be  very  slow  in  acting  upon  any  such 
conclusion  as  is  attempted  to  be  deduced  from  that 
section,  as  against  the  general  words  of  the  act,  and  as 
against  the  extended  construction  which  the  act  appears 
to  bear  in  its  different  parts. 

On  the  whole  policy  and  purport  of  the  act,  the  con- 
clusion at  which  I  have  arrived  (a  conclusion  fortified 
by  the  23rd  section  of  the  act  of  1857),  is  that  the 
statutable  jurisdiction  originally  created  for  the  purpose 
of  winding  up  these  companies  is  taken  away  from  the 
Court  of  Chancery  (to  which  it  had  been  given),  and  is 
now  transferred  to  the  Court  of  Bankruptcy. 

Some 
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Some  tnisonderstanding  seems  to  have  existed  as  to  a 
case  decided  in  the  matter  of  the  Welsh  Potosi  Mining 
Company,  but  I  am  satisfied  that  it  was  never  intended 
to  decide  anything  in  that  case  which  can  at  all  affect 
the  present  question.  The  point  there  was  that  a  share- 
holder had  actually  retired  before  the  passing  of  the  act 
which  authorized  limited  liability,  and  it  was  held  that 
the  act  could  not  be  so  construed  as  to  make  per- 
sons liable  who  were  not  under  any  liability  at  the  time 
of  the  passing  of  it. 


1860. 

In  re 
Plumstbad^ 

Water  Co. 


I  think  that  the  only  mode  of  dealing  with  the  motion 
supported  by  Mr.  Glasse,  is  to  discharge  the  order  for 
the  winding  up  of  the  company  in  Chancery.  The 
result  of  that  will  be,  that  the  Plaintiff  in  the  suit  at 
tl)e  Rollsy  being  the  Official  Manager  appointed  under 
that  order,  which  was  merely  null  and  void,  there  having 
been  no  jurisdiction  to  appoint  him,  can  have  no  title  to 
maintain  the  suit.  Glad  as  we  should  have  been  to 
save  expense  in  this  case,  certainly  we  should  not  be 
justified  in  substituting  as  a  Plaintiff*  on  the  record  a 
person  who  may  have  a  good  title,  in  order  to  support 
a  bill  filed  by  a  Plaintiff  who  had  no  title  at  all.  That 
is  a  length  to  which  the  Court  cannot  be  asked  to  go. 


As  to  the  petition  in  bankruptcy,  it  appears  to  me  that 
the  application  to  rehear  the  original  petition  is  altogether 
out  of  time ;  all  that  can  be  done,  therefore,  will  be  to 
dismiss  that  petition.  The  dismissal  of  it  will  not  prevent 
any  one,  upon  the  new  state  of  circumstances  which  will 
now  arise  in  consequence  of  the  jurisdiction  of  the  Court 
of  Chancery  being  removed  altogether,  from  making  any 
application  which  he  may  be  advised  to  the  Court  of 
Bankruptcy  to  wind  up  under  the  powers  given  to  that 
Court. 

The 
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1860. 

In  re 
Plumstead, 

&c. 
Water  Co. 


The  order,  therefore,  will  be  to  discharge  the  order 
for  the  winding  up  made  in  Chancery ;  to  affirm  the  de- 
cision at  the  Rolls  subject  to  the  question  of  costs,  to 
which  my  learned  Brother  has  referred,  and  to  dismiss 
the  petition  presented  in  bankruptcy. 


The  reserved  question  as  to  costs  was  then  discussed, 
and  their  Lordships  ultimately  gave  no  costs  to  any  of 
the  parties. 


riiHIS  was  an  appeal  by  the  Plaintiff  from  the  decree 
of  Vice-Chancellor  Stuart,  so  far  as  it  declared 
that  Mr.  and  Mrs.  J7o//,  two  of  the  Defendants  to  the 
suit,  were  entitled  to  the  payment  of  so  roUch  as  remained 
due  of  a  sum  of  500/.  out  of  the  proceeds  of  certain 
policies  of  insurance,  and  to  the  costs  of  the  suit  against 
the  Plaintiff. 

The  facts  of  the  case  will  be  found  fully  detailed  in  the 

report 


PERRY  V.  HOLL. 

May  25,  26. 

Before  The 

Lord 
ChanceUor 

Lord 
Campbell. 

Id  1841  a 
client,  before 
going  abroad, 
gave  a  power 
of  attorney  to 
his  solicitor  in 
England  to 
manage  the 
whole  of  the 
client's  pro- 
perty and 

concerns  in  England  while  he  was  abroad,  and,  generally,  to  do  all  other  acts,  deeds, 
matters  or  things  whatsoever  in  or  about  the  estates,  property  and  affairs  of  the 
client,  as  amply  as  the  client  could  do  or  have  done. 

In  Marchf  1849,  the  attorney,  professing  to  act  under  the  power,  borrowed  500/.  upon 
deposit  of  a  policy  of  assurance  belonging  to  the  client,  and  afterwards  misapplied  the 
money :  Heldf  that  whether  the  power  of  attorney  per  se  authorized  the  raising  of  the 
money  upon  the  security  of  the  policy  or  not,  yet,  when  coupled  with  a  correspondence 
between  the  attorney  and  client  showing  that  the  latter,  believing  the  power  to  have  that 
effect,  desired  it  to  be  so  exercised  when  occasion  should  require,  it  precluded  the  client 
from  disputing  the  validity  of  the  mortgage. 

Extent  of  general  words  in  powers  of  attorney. 

The  circumstance  of  only  one  solicitor  acting  in  a  transaction  does  not  constitute 
him  the  solicitor  of  both  parties,  so  as  to  affect  one  with  notice  of  facts  known  to  the 
other. 

The  omission  to  require  strict  legal  evidence  of  title  before  advancing  money  is  not 
necessarily  such  negligence  as  would  be  attended  with  the  same  consequences  as 
actual  notice. 

Actual  payment  of  money  to  an  attorney  under  a  power  not  requisite  to  enable 
him  to  give  a  discharge. 
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report  of  the  hearing  below  in  Mr.  GiffartTs  Reports  (a).  1860. 

The  following  statement  will  be  sufficient  for  the  pur-  ^^^ 

poses  of  this  report.  v. 


The  Plaintiff  William  Pern/y  on  being  appointed 
consul  at  Panama,  executed  a  power  of  attorney,  dated 
the  l^h  November f  1841,  whereby,  after  reciting  that, 
being  about  to  leave  the  United  Kingdom  and  reside  at 
Panama,  he  had  requested  John  Parkinson  to  take  upon 
himself  the  care  of  his  estate  and  property,  and  to  act  for 
him  in  his  affairs  during  his  absence,  which  Parkinson 
had  consented  to  do,  he  appointed  Jokn  Parkinson  his 
true  and  lawful  attorney  to  conduct  and  manage  all  and 
every  his  affairs,  matters  and  things  within  the  United 
Kingdom  during  his,  Perry's,  absence,  and  for  that 
purpose  authorized  and  empowered  Parkinson  in  the 
name  and  on  the  behalf  of  him.  Perry,  to  ask,  de- 
mand, sue  for,  recover  and  receive  from  all  persons  and 
bodies  politic  or  corporate'in  the  United  Kingdom  all 
sums  of  money,  debts,  dues,  goods,  wares,  merchan- 
dizes, chattels,  effects  or  things,  of  what  nature  or  de^ 
scription  whatsoever,  which  then  or  at  any  time  during 
the  subsistence  of  the  power  might  become  due  or  owing 
to  him.  Perry ;  to  settle  any  account  or  reckonings,  and 
receive  balances ;  to  receive  all  sums  of  money  then  due 
or  which  might  become  due  on  mortgages  or  other 
securities,  and  on  receipt  thereof  to  sign  good  discharges; 
to  execute  all  sufficient  re-conveyances,  releases  or  other 
assurances  of  land  held  in  mortgage ;  to  sign  certificates 
of  bankrupts  and  releases  of  insolvents,  and  to  compound 
for  debts,  and  to  receive  compositions  or  dividends,  and 
to  give  discharges  for  such  debts,  or  submit  to  arbitration 
all  other  claims,  rights,  matters  and  things  concerning 
him,  Perry,  as  he,  Parkinson,  should  think  fit  for  the 
benefit  of  Perry,  and  to  enter  into  arbitration  bonds; 

to 
(o)  Vol,  2,  p.  138. 
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1860.       to  appear  for  Perry  in  all  courts,  before  all  magistrates. 


Pjikrt 


or  officers  at  law  or  in  equity  whatsoever,  as  Parkinson 
o.  should  think  fit ;  to  sue,  arrest,  distrain  upon,  imprison, 

•  and  out  of  prison  liberate,  release  and  discharge,  all 
persons  indebted  or  to  become  indebted  to  Perry,  In 
the  name  of  Perry  to  commence  any  action  or  suit,  real 
as  well  as  personal,  in  any  court  of  law  or  equity ;  to 
recover  any  debt,  sums  of  money,  right,  title,  interest, 
property,  matter  or  thing  whatsoever  due  to  Perry ^  by 
any  means,  and  to  prosecute  or  discontinue,  or  become 
nonsuit  therein  if  Parkinson  should  see  fit,  and  in  any 
lawful  way  to  recover  debts ;  to  appoint  any  solicitor  or 
attorney  at  law  or  in  equity;  to  sign  and  give  any  warrant 
or  warrants,  and  to  prosecute  and  defend  in  the  premises 
in  Perry  or  Parkinson's  name ;  to  enter  upon  all  farms, 
lands,  hereditaments  and  real  estates  of  Perry ^  and  to 
examine  their  condition,  and  forthwith  to  give  proper 
notices  for  repairing  the  same,  and  to  oversee  and 
manage  and  improve  them  .to  the  best  advantage;  to 
pay  or  allow  all  taxes,  rates,  charges,  deductions,  ex- 
penses and  all  other  payments  and  outgoings  due  or  to 
become  due  on  account  of  such  lands,  and  to  contract 
with  any  person  for  leasing  all  or  any  of  the  said  pre- 
mises; to  set  fines  for  new  leases,  and  to  accept  sur- 
renders of  leases,  and  for  that  purpose,  in  Perry*s 
name,  and  as  his  act  and  deed,  to  make,  seal,  delivcF 
and  execute  any  lease  or  leases,  demises  or  grants  or 
other  deeds  necessary  in  that  behalf;  to  receive  and 
recover  all  rents  and  arrears  of  rents,  services,  issues, 
profits,  emoluments  and  sums  of  money  due  or  to  become 
due;  and  to  enter  and  distrain,  and  the  distresses  to 
retain  and  keep,  or  to  sell  and  dispose  of  according 
to  law;  and  for  all  or  any  of  the  purposes  aforesaid 
to  enter  into  and  sign,  seal  and  execute,  and  perfect, 
and,  as  the  act  and  deed  or  acts  and  deeds  of  Perry^ 
to   deliver  any  contract   or   contracts,   deed   or  deeds, 

surrender 
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surrender  and  assurance  for  conveying,  either  by  way  1860. 
of  absolute  sale  or  in  exchange,  the  said  messuages, 
lands,  tenements  or  hereditaments,  or  any  part  or  parts 
thereof,  in  and  about  the  premises  aforesaid;  and  for  the 
better  doing,  performing  and  executing  all  or  any  of  the 
matters  and  things  aforesaid,  generally  to  do  all  and 
every  or  any  other  acts,  deeds,  matter  or  things  what- 
soever in  or  about  the  estates,  property  and  affairs  of  him 
the  said  W.  Perry ^  as  amply  and  effectually  to  all  intents 
and  purposes  as  the  said  TF.  Perry  could  do  or  have  done 
in  his  proper  person  if  the  power  had  not  been  executed ; 
he,  the  said  W.  Perry y  thereby  ratifying  and  confirming, 
and  promising  or  agreeing,  at  all  or  any  time  or  times, 
to  allow,  ratify  and  confirm,  all  and  whatsoever  J.  Par- 
kinson should  lawfully  do  or  cause  to  be  done  in  and 
about  the  premises  by  virtue  of  the  power. 

Shortly  after  the  execution  of  the  power  Perry  lefl 
England  for  Panama,  having  previously  deposited  with 
Parkinson  two  policies  of  assurance  on  the  life  of  the 
Rev.  J.  D,  Haslewood,  one  in  the  Hope  Life  Assurance 
Society  for  the  sum  of  619/.  10^.,  which  was  afterwards 
exchanged  for  a  like  policy  in  the  Imperial  Assurance 
Company f  and  the  other  in  the  Law  Life  Assurance 
Society.  Perry  was  also  entitled  to  certain  leasehold 
houses  and  premises  at  Kenning  ton,  the  rents  of  which, 
as  well  as  his  salary,  Parkinson  received  for  him  under 
the  power  of  attorney. 

In  1849,  Parkinson,  as  solicitor  of  the  executors  under 
some  wills,  received « from  them  a  sum  of  650/.,  being  the 
amount  of  legacies  bequeathed  by  those  wills  to  Mrs. 
Holl,  for  the  purpose  of  paying  it  to  her ;  and  on  Mrs. 
Soil  and  her  husband  going  to  him  in  March,  1849,  to 
receive  payment,  he  proposed  to  them  to  lend  500/.,  part 
of  the  amount^  to  a  client  of  his  on  security.     On  their 

assenting, 
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1860.       assenting,  he  retained  the  500/.  out  of  the  sum  in  his 
^^'^^^      hands,  and  gave  a  cheque  for  150/.  for  the  balance  to 
©.  Mr.  Hollf  by  whom  it  was  afterwards  received.     PaV' 

"o^*"  kinson  at  the  same  time  mentioned  Perry  as  the  client 
for  whom  the  money  was  borrowed,  and  the  deposit  of 
the  policy  for  1,800/.  as  the  security  for  repayment ;  and 
this  policy  was,  some  time  afterwards,  accordingly  de- 
posited with  the  Hoik, 

Perry f  while  at  Panama,  became  desirous  that  Par- 
kinson  should  negociate  a  loan  for  him,  and  a  corre- 
spondence ensued  between  them  upon  that  subject,  the 
material  part  of  which  was  as  follows  : — 

"11th  October,  I8i8.— Parkinson  to  Perry. 

"  I  send  you  a  copy  of  a  letter  from  the  Law  Life 
Assurance,  stating  what  the  office  will  give  for  Hasle- 
woods  policy.  Considering  that  the  policy  and  bonus, 
amounting  together  to  3,356/.,  will  be  paid  on  old  Hasle- 
woods  death,  and  his  age  is  77,  I  think  you  ought  not 
to  make  that  sacrifice,  but  rather  borrow  money  upon  it, 
if  you  require  any." 

*^  May  15th,  1850. — Perry  to  Parkinson. 

"  I  beg  of  you,  therefore,  to  raise  1 ,000/.  for  me, 
either  on  Haslewoods  policy  or  on  the  houses  at  Ken- 
nington.  I  should  think  that,  probably,  the  former 
would  be  the  easiest  method,  but  I  leave  it  to  you  to  do 
the  best  you  can  for  me. 

"  When  you  get  the  money,  which  I  trust  you  will  be 
able  to  do  on  the  power  of  attorney  you  hold  of  mine, 
and,  without  loss  of  time,  I  would  beg  of  you  to  pay  it 
to  my  credit  to  Messrs.  Mocatta  ^  Goldsmid,  who  will 
send  it  out  in  francs,  by  which  I  gain  considerably." 


€1 


5th  September,  1850. — Perry  to  Parkinson. 

I  hope  soon  to  hear  that  you  have  been  enabled  to 

raise 
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raise  some  money  for  me,  either  on  the  houses  or  on        1860. 

Haslewooits  policy."  ^-^  >-^-^ 

Perry 
o. 
**  18th  September  J  1850.— Ptfrry  to  Parkinson.  Holl. 

"  If  you  can  send  me  1,500/.,  or  2,000/.,  I  shall  be  able 

to  retire  from  this  place  two  years  hence,  after  selling  the 

same  house  for  6,000/.  or  7,000/.     I  hope  you  have  been 

\     able  to  sell  the  houses  in  Kennington^  and  raise  1,000/. 

on  HaslewoocTs  policy  of  insurance.      Do  not  sell   it 

however;   but  you  have  power  and  authority  to  raise 

money." 

"  19th  November,  1850.— Same  to  Same. 
"  I  am  surprised  at  not  hearing  that  you  have  nego- 
ciated  the  loan  for  me.     If  your  friend  in  Scotland  does 
not  agree  to  advance  the  money  on  Haslewoods  security, 
take  the  trouble  to  see  the  directors  of  the  Law  Life^^ 

That  he  might  be  in  a  situation  to  raise  the  money 
required  by  Perry y  Parkinson  induced  Mr.  and  Mrs.  Holl 
to  return  to  him  the  policy  for  1,800/.,  and  to  take  for 
their  security  in  lieu  of  it  a  deposit  of  the  policy  for 
619/.  lO^.i  giving  them  at  the  same  time  an  instrument, 
dated  the  6lh  June,  1851,  and  signed  "  William  Perry — 
his  attorney  Parkinson,*  which  purported  to  be  an 
agreement  to  deposit  with  Holl  and  his  wife  the  policy 
for  619/.  lOs.y  as  a  security  for  the  500/.,  with  a  covenant 
that  Perry  would,  if  required,  execute  a  proper  deed 
of  assignment.  By  this  and  other  means  Parkinson 
succeeded  in  raising  and  sending  out  the  funds  required 
by  Perry. 

In  1857,  Parkinson,  who  had  all  along  paid  to  Mr.  and 
Mrs.  Holl  the  interest  upon  the  500/.,  became  insolvent, 
and  by  deed  dated  the  ^nd  June,  1857,  assigned  all  his 
property  for  the  benefit  of  his  creditors. 

In 
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1860.  In  September,  1857,  Mr.  Hctslewood  died,  and  shortly 

afterwards  the  Holls  gave  notice  of  their  claim  as 
equitable  mortgagees  upon  the  proceeds  of  the  policy  for 
619/.  10«.,  and  those  proceeds  were,  soon  after  the  insti- 
tution of  the  present  suit,  paid  by  the  office  into  Court. 

Perry,  on  being  informed  of  the  claim  of  the  Holls, 
filed  the  bill  in  this  suit  against  the  Holls  and  Parkin" 
son,  stating  that  he  had  never  authorized  the  deposit  by 
way  of  mortgage  of  the  policy  for  619L  lOs,;  and 
praying  that  it  might  be  declared  that  the  Plaintiff  was 
not  liable  to  the  payment  of  the  sum  of  500/.,  or  any 
interest  in  respect  thereof,  purported  to  be  secured  by  the 
agreement  of  the  6th  June,  1851,  and  that  the  same 
agreement  might  be  declared  to  be  void  against  the 
Plaintiff,  and  might  be  ordered  to  be  cancelled  or  delivered 
up  to  the  Plaintiff,  and  that  the  sum  standing  in  Court  and 
representing  the  proceeds  of  the  policy  might  be  paid  to 
the  Plaintiff. 

Mr.  Craig  and  Mr.  Schomberg  for  the  Plaintiff,  in 
support  of  the  appeal. 

The  Defendant  Parkinson  had  no  power  to  borrow 
upon  the  policy  for  619/.  lOs.,  either  under  the  power 
standing  alone,  or  when  coupled  with  the  correspondence 
between  the  Plaintiff  and  him.  The  words  of  the  power 
give  the  most  ample  authority  to  Parkinson  to  manage 
the  Plaintiff's  affairs ;  but  give  no  power  to  borrow 
money.  If  he  had  such  authority  it  must  have  been  by 
implication  from  the  terms  of  the  power.  But  powers 
of  attorney,  however  large  in  their  terms,  only  give  the 
authorities  necessary  to  carry  the  special  purposes  of  the 
instrument  into  effect;  Attwood  v.  Munnings{d)\  Bur^ 
mester  v.  Norris  (i).     Amongst  the  authorities  specially 

conferred 

(a)  7  B.^  C.  278.  (6)  6  Exch.  796. 
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conferred  by  the  power  of  attorney  is  one  to  repair  the        I860, 
property  and  to  manage  the  real  estate.     From  this,  per- 
haps, a  power  might  be  implied  to  borrow  for  repairs ; 
but  there  is  nothing  to  justify  borrowing  generally  upon 
the  security  of  the  policy.     The  authority  given  by  the 
power  of  attorney  is  not  extended  by  the  correspond- 
ence.    There  is  no  letter  in  the  correspondence  which 
authorizes  borrowing  on  the  policy  for  619/.  lO^.,  and 
no  letter  prior  to  the  transaction  with  the  HolU  which 
authorizes  borrowing  upon  either  of  the  policies.     At 
the  time  of  the  transaction,  therefore,  there  was  clearly 
no  authority  given  to  borrow  money  generally,  and  what- 
ever was  written  afterwards  by  Perry  must  be  considered 
as  written  in  ignorance  of  what  Parkinson  had  done, 
and  cannot  be  made  the  foundation  of  an  implication,  as 
against  Perry,  of  an  authority  given  by  him  to  borrow 
upon  the  policy.     Upon  the  assumption,  however,  that 
Parkinson  had  authority  to  borrow,  still  we  submit  that 
there  has  been  here  no  payment  to  or  to  the  use  of  Perry 
of  the  500^  in  question.     Parkinson,  being  at  the  time  of 
the  transaction  of  Marck,  1849,  a  debtor  to  the  HoUs 
for  650/.,  was  allowed  by  them  to  retain  the  500/.  pur- 
ported to  be  advanced  to  Perry  by  way  of  set-off  against 
his  debt.     Such  a  transaction  cannot  be  treated  as  a  pay- 
ment to  Perry  ;    Todd  v.  Reid{a);   Russell  v.  Bang* 
leyijb) ;  Young  v.  WhiU{c) ;  Scott  v.  Irving  (d).    Thirdly, 
we  contend  that  the  HolU  are  afl^cted  with  constructive 
notice  of  the  fraud.     Parkinson  prepared  the  memo- 
randum of  deposit  and  otherwise  acted  for  them  as  their 
solicitor  in  the  transaction  as  well  as  for  Perry,  and 
notice  to  him   was   notice   to  them ;   Le  Neve    v.  Le 
Neve  (e) ;  Kennedy  v.  Green  (/).     Even  if  he  was  not 

their 

(a)  4  fi.  4*  Aid,  210.  (d)  1  Bam.  4*  Adol.  605. 

\b)  AB.if  Aid.  395.  (e)  3  Atk.  646. 

(c)  7  Beav,  506.  (/)  3  Myl.  if  K.  699. 
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1860.  their  solicitor,  still  the  circumstance  that  the  policy  was 
not  at  once  forthcoming,  and  was  not  sent  to  them  till 
some  months  aiVer  the  money  was  retained,  ought  to  have 
aroused  suspicion  and  have  put  them  upon  inquiry.  On 
the  ground  therefore  of  gross  negligence,  the  Court  will 
refuse,  it  is  submitted,  to  aid  them  against  the  Plaintiff, 
who  has  never  received  the  money,  and  in  whose  account 
current  with  Parkinson  the  advance  of  the  500/.  is  not 
mentioned. 

Mr.  Matins  and  Mr.  Lewin  for  the  Defendants  Mr. 
and  Mrs.  HolL 

The  power  of  attorney  given  to  Parkinson  extends  to 
the  borrowing  of  money  generally.  It  gives  a  power 
generally  to  improve  the  property,  and  how  is  that  to  be 
done  without  raising  money?  There  are  two  sets  of 
general  words  in  the  power — the  first  set  includes  every 
description  of  management — the  last  are  the  ordinary 
general  words.  On  the  whole  instrument  every  power  is 
given  to  Parkinson  which  Perry  himself  could  have 
exercised  had  he  been  in  England.  That  view  is  fur- 
ther confirmed  by  the  correspondence.  The  letters  all 
repeat  the  direction  contained  in  that  of  May  15th,  1850, 
to  borrow  money,  and  on  HaslewoocCs  policy.  No  dis- 
tinction is  made  in  the  letters  between  the  two  policies,  but 
both  are  alluded  to.  But  supposing  even  the  mortgage 
not  to  have  been  valid  in  March,  1840,  still  it  was  set  up 
by  what  took  place  in  June,  1851,  when  the  policy  in  the 
Law  Life  Office  was  given  up  to  Parkinson  by  the  Holh 
on  condition  of  his  leaving  with  them  the  policy  in  the 
Imperial  Office.  At  that  time  Parkinson  had  clearly 
authority  to  mortgage  the  former  policy,  and  therefore 
he  must  be  taken  to  have  done  so.  The  authorities  cited 
as  to  set-off  have  not  any  bearing  upon  the  mode  in 
which  the  money  was  paid  in  the  present  case.     Ptxr- 

kinson, 
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kinson,  when  he  gave  the  cheque  for  150Z.  to  the  Hoik,  1860. 
bad  the  whole  650Z.  due  to  them  standing  at  his  bankers, 
and  the  transaction  was  the  same  in  effect  as  if  he  had 
actually  paid  the  whole  fund  to  the  Holls,  and  they  had 
then  returned  to  him  the  500Z.  as  an  advance  to  Perry. 
In  borrowing  the  money  Parkinson  was  acting  intra 
vires,  and  therefore  properly  received  the  money  as  agent 
for  Perry.  With  his  subsequent  employment  of  the 
money  the  Holls  had  nothing  to  do.  There  were  no  cir- 
cumstances calculated  to  raise  suspicion  as  to  the  trans- 
action. The  power  of  attorney,  on  the  face  of  it,  showed 
a  power  of  borrowing;  and  so  would  the  letters  have 
done  if  they  had  been  produced. 

Mr.  Heiherington  for  the  Defendant  Parkinson. 

Mr.  Craig  in  reply. 

The  power,  though  it  extends  to  the  improvement 
and  even  to  the  sale  of  the  property,  does  not  neces- 
sarily extend  to  mortgaging ;  Stroughill  v.  Anstey  (a). 
The  correspondence  does  not  extend  the  scope  of  the 
power,  but  is  merely  evidence  to  show  that  Perry  erro- 
neously thought  that  he  had  given  power  to  borrow.  The 
utmost  effect  to  be  attributed  to  the  power  and  the  cor- 
respondence is  that  they  conferred  an  authority  to  borrow 
if  money  was  required  for  the  purposes  of  the  power. 
That  it  was  so  required  the  Defendants  have  failed  to 
show. 

21i€  Lord  Chancellor. 

Having  heard  this  case  very  ably  and  fully  argued  on 
both  sides,  and  being,  I  trust,  in  complete  possession  of 
all  the  facts  and  arguments  that  can  be  adduced,  I  have 

come 
(a)  1  De  G.y  M.  ^  G.  635. 
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1860.       come  to  the  conclusion  that  the  decree  of  the  Vice- 
Chancellor  ought  to  be  affirmed. 

Mr.  Craig  has  put  three  points  distinctly  and  power- 
itilly,  and  has  made  the  most  of  them ;  but  I  think  that 
he  has  foiled  in  all  three. 

With  regard  to  the  first,  it  seems  to  me  that,  tookii^ 
to  the  power  of  attorney  and  the  correspondence,  I  ought 
to  come  to  the  conclusion  that  Mr.  Perry  intended  to 
give  to  Mr.  Parkinson  the  power  to  borrow  money  oft 
this  security ;  that  he  believed  he  had  done  so ;  and  that 
he  wished  Mr.  Parkinson  (when  the  occasion  occurred) 
to  borrow  money  upon  the  security.  There  is  not  the 
slightest  imputation  on  Mr.  Perry  s  conduct  in  the  afiair. 
He  has  been  deceived  and  defrauded,  his  confidence  has 
been  misplaced  and  abused;  but  I  think  that,  after 
executing  the  power  of  attorney  and  after  the  correspond- 
ence which  is  in  evidence,  he  is  not  entitled  to  come  to 
a  Court  of  Equity  and  say,  "  that  which  has  been  done 
according  to  my  wishes  and  intentions  was  done  without 
my  authority,"  especially  after  the  authority  which  he 
says  he  has  given,  or  which,  at  all  events,  he  may  be 
presumed  to  have  given.  It  seems  to  me  not  at  all 
equitable  that  he  should  be  allowed,  under  these  cir- 
cumstances, to  assert  effectually  that  this  disposition  of 
the  policy  of  insurance  was  fraudulently  obtained  and  void 
as  against  him. 

When  I  look  to  the  power  of  attorney,  it  is  one  of  the 
most  peculiar  nature.  I  fully  agree  with  the  cases  cited 
by  Mr.  Craig  to  show  that,  if  there  is  a  power  of  attorney 
to  do  a  particular  act  followed  by  general  words,  these 
general  words  are  not  to  be  extended  beyond  what  is 
necessary  for  doing  that  particular  act  for  which  the 
power  of  attorney  is  given.     3ut  this   is  a  power  of 

attorney 
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attorney  given  to  manage  the  whole  of  the  property  and  I860, 
concerns  of  Mr.  Perry  in  England  while  Mr.  Perry  was 
at  Panama,  The  whole  of  his  concerns  of  every  descrip- 
tion are  to  be  managed  by  Mr.  Parkinson^  and  he  is  to 
do  generally  in  England  whatever  Mr.  Perry  himself 
might  do  if  he  were  in  this  country  instead  of  being  on 
the  other  side  of  the  Atlantic;  these  words  following 
the  power  to  sell  the  real  estate  and  to  control  the  whole 
of  the  property,  "  and  generally  to  do  alt  and  every  of 
any  other  acts,  deeds,  matters  and  things  whatsoever  in 
or  about  the  estates,  property  and  affairs  of  him  the  said 
William  Perry  as  amply  and  efTectually  to  all  intents 
and  purposes  as  he  the  said  William  Perry  could  do  or 
have  done  in  his  own  proper  person  if  these  presents  had 
not  been  made,  he  the  said  William  Perry  hereby  ratify- 
ing and  confirming,  and  promising  and  agreeing  at  all  or 
any  time  or  times  to  allow,  ratify  and  confirm,  all  and 
whatsoever  the  said  John  Parkinson  shall  lawfully  do  or 
cause  to  be  done  in  and  about  the  premises  aforesaid  by 
virtue  hereof.*'  Therefore  all  that  Parkinson  might  do 
respecting  the  disposal  and  management  of  the  property 
was  to  be  ratified  and  confirmed ;  and  it  might,  in  one 
sense  of  the  word,  be  a  promise  to  ratify  his  act  in  raising 
money  upon  this  policy. 

But  I  do  not  mean  to  rest  my  judgment  upon  the 
ground  that  this  power  of  attorney  per  se  would  have 
authorized  the  raising  of  the  money  upon  the  security  of 
the  policy.  When  I  look  to  the  correspondence,  it  seems 
to  me,  not  indeed  to  be  evidence  of  a  fresh  power  having 
been  given  to  Mr.  Parkinson  to  raise  money  on  the 
policy  after  this  transaction  of  Marck,  1849,  but  to 
show,  and  I  think  to  show  conclusively,  that,  before 
March,  1849,  Mr.  Perry  thoroughly  believed  that  Mr, 
Parkinson  had  authority  to  raise  money  on  that  policy, 
and  wished  him  to  do  so  when  the  occasion  should  arise. 

Vol.  II-«1.  E  D.F.J.      I  will 


Perrt 

V. 
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1860.  '  ^'''  ^^^^^  ^  ^  ^^^  ^^  ^^^  letters.    There  is  a  letter  of 

the  11  tb  October,  1848,  before  the  transactioD  ip  ques- 
tioDy  which  shows  that,  although  Mr.  Parkinson  most 

UoLL.  improperly  misapplied  the  money  which  he  had  raised,  he 
bona  fide  thought  that  he  had  power  to  raise  the  money ; 
and  I  believe  that,  when  he  represented  to  Mr.  and  Mrs. 
HoU  that  he  had  that  power,  it  was  not  a  fraudulent 
representation,  but  that  he  considered  with  the  most  per- 
fect good  faith  that  that  power  had  been  conferred  upon 
him.  He  writes  on  the  11th  of  October,  1848,  ''on  the 
other  side  I  send  you  a  copy  of  a  letter  from  the  Law  Life 
Assurance,  stating  what  the  office  will  give  for  Hasle- 
woodCs  policy.  Considering  that  the  policy  and  bonuses, 
amounting  together  to  3,356/.,  will  be  paid  on  old  HasU' 
tcood's  death,  and  his  age  is  seventy-seven,  I  think  you 
ought  not  to  make  that  sacrifice,  but  rather  borrow 
money  upon  it.**  Does  that  not  clearly  intimate  that 
Mr.  Parkinson  considered  himself  as  having  authority, 
if  it  was  expedient,  to  deal  with  this  security ;  and  that 
he  gave  prudent  advice  when  he  recommended  Mr.  Perry 
not  to  sell  it  to  the  Law  Life  Company,  but  rather  to 
borrow  money  on  it,  if  he  required  it  ?  Mr.  Parkinson 
*  asks  for  instructions,  and  gives  this  advice ;  but  clearly 
intimates  (as  it  seems  to  me)  his  belief  that,  as  soon  as 
it  was  deemed  expedient  for  money  to  be  borrowed  on 
this  security,  it  could  be  done  without  any  other  or 
fresh  power  of  attorney  being  given.  Now  there  is  no 
letter  put  in  evidence  at  all  detracting  from  the  inference 
to  be  drawn  from  this  letter  of  October,  1848.  We 
have  no  other  evidence  whatsoever  in  the  correspondence 
of  what  was  done  until  we  come  down  to  May,  1860. 
The  subsequent  letters  certainly  would  not  prove  by 
themselves  that  there  was  any  authority ;  and,  although 
there  might  have  been  an  authority  in  1850,  that  would 
not  show  that  there  was  an  authority  in  184d.  But  it 
seems  to  me  that  these  letters  are  very  strong  to  show 

that, 
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that,  in  the  opinion  of  Mr.  Perry ^  he  had,  before  1849,  I860, 
given  Mr.  Parkinson  full  power  to  deal  with  the  policy. 
In  a  letter  of  the  15th  May,  1850,  he  says,  ''  I  beg  of 
you,  therefore,  to  raise  1,000/.  for  me  on  HastewoocTs 
policy,  or  on  the  houses  at  Kenningtan/*  How  is  he  to 
do  that  ?  **  When  you  get  the  money,  which  I  trust  you 
will  be  able  to  do  on  the  power  of  attorney  you  hold  of 
mine,  and  without  loss  of  time,  I  would  beg  of  you  to 
pay  it  to  my  credit  to  Messrs.  Mocatia  in  GoUUmid^  who 
will  send  it  out  in  francs,  by  which  I  gain  considerably.'' 
Now  here  is  an  express  declaration  under  his  own  hand, 
that  he  believed  the  power  of  attorney  to  be  sufficient ;  that 
he  had  induced  Parkinson  to  come  to  the  same  conclusion, 
and  that  both  of  them  thoroughly  believed  that  that  power 
conferred  the  necessary  authority  on  Parkinson,  Again, 
on  the  5th  September^  1850,  he  writes,  *^  I  hope  soon  to 
hear  that  you  have  been  enabled  to  raise  some  money 
for  me,  either  on  the  houses  or  on  Haslewoods  policy," — 
that  is,  not  under  any  fresh  power  that  I  have  conferred 
on  you,  but  under  the  power  you  originally  possessed. 
It  is  telling  him  that  he  has  that  power,  and  that 
Perry  has  given  it.  Again,  on  the  18th  of  September ^ 
1850,  "  If  you  can  send  me  1,500/.  or  ^,000/.,  I  shall  be 
able  to  retire  from  this  place  two  years  hence  after  selling 
the  same  house  for  6,000/.  or  7,000/.  I  hope  you  have 
been  able  to  sell  the  houses  in  Kennington  and  raise 
1,000/.  on  Haslewood^s  policy  of  insurance.  Do  not  sell 
it  however,  but  you  have  power  and  authority  to  raise 
money."  And,  if  he  had  it  then,  it  is  quite  clear  that 
the  intimation  given  to  Parkinson  by  Perry  was,  that 
he  had  it  originally  when  the  power  of  attorney  was 
executed.  Then,  on  the  19th  of  November^  1850,  he 
writes — **  I  am  disappointed  at  not  hearing  that  you  have 
negociated  the  loan  for  me.  If  your  friend  in  Scotland 
does  not  agree  to  advance  the  money  on  Haslewood's 
security,  take  the  trouble  to  see  the  directors  of  the  Law 

E  2  Life:' 
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1860.        Lif^^    That  is  a  clear  acknowledgment  that  it  might 

^"^y^^      have  been  borrowed  from  Mr.  and  Mrs.  HolL     On  the 
Perky 

r.  12th  q{  March^  1851,  he  writes — "I   have  written  to 

HoLL.  Ershine''  (that  is  his  brother  Sir  Erskine)  "about 
advancing  me  some  money  on  Haslewaods  security,  and 
as  you  hold  the  documents  it  could  be  done  at  small 
cost."  That  is,  you  hold  the  policies,  and  all  that  you 
have  to  do  therefore,  holding  the  policies,  is  to  act  under 
the  power  of  attorney. 

Under  all  these  circumstances,  the  Plaintiff  having,  in 
the  course  of  this  correspondence,  intimated  to  Parkinson 
that  Parkinson  was  authorized  to  borrow  money  for  him 
upon  the  power  of  attorney,  and  Parkinson  having 
exercised  that  power  and  done  what  both  parties  con- 
sidered that  he  had  authority  to  do,  namely,  to  borrow 
money,  although  he  afterwards  misapplied  it,  I  do  not 
think  the  Plaintiff  has  any  place  to  stand  here  and  say 
that  this  was  done  without  his  authority. 

Then,  the  next  question  is  as  to  the  payment  of  the 
money,  and  upon  that  really  I  have  never  felt  the  smallest 
doubt,  because  I  entirely  concur  in  the  doctrine  laid 
down  with  regard  to  set-off  between  an  agent  employed 
to  receive  money  and  the  debtor.  It  is  clear  that  set-off 
against  the  agent  is  not  payment  to  the  principal,  who 
employs  him  to  receive  the  money.  But  here  we  have  a 
different  transaction.  Parkinson  had  the  money,  and 
there  is  every  reason  to  suppose,  that,  if  the  Halls  had 
declined  the  security,  they  would  have  had  the  whole  650/. 
There  is,  however,  an  offer  made  to  them  that  it  shall  be 
lent  to  Mr.  Perry.  They  accept  that  offer  5  the  money 
would  have  been  forthcoming  and  they  would  have  had 
the  whole ;  but,  instead  of  taking  it  into  their  hands  or 
pocketing  150/.  and  paying  back  to  Mr.  Parkinson  the 
500/.,  they  take  a  cheque  for  the  difference.    The  500/. 

is 
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is  to  remain  as  a  loan  from  them  to  Mr.  Perry^  and  that  1860. 
was  a  payment  by  the  HolU  to  Mr.  Parkinson  ;  and,  being 
a  payment  to  Mr.  Parkinson^  it  was  a  payment  to  Mr. 
Perry^  who  had  given  authority  to  Mr.  Parkinson^ 
under  the  power  of  attorney,  to  receive  all  money  on 
his  account. 

Then,  as  to  the  last  ground  on  which  the  Plaintiff 
relies,  I  think  he  can  hardly  contend  seriously  that  Mr. 
Parkinson  ought  to  be  considered  as  having  been  the 
attorney  of  Mr.  and  Mrs.  HolL  Although  they  had  no 
other  attorney,  it  is  clear  that  Parkinson  was  not  their 
attorney.  It  does  not  follow,  that  if  there  is  not  an 
attorney  on  each  side,  the  attorney  who  does  act  is  the 
attorney  of  both.  It  is  clear  here  that  Mr.  Parkinson 
was  acting  only  for  Mr.  Perry,  and  that  there  is  no  ground 
for  saying  that  he  was  employed  as  the  solicitor  of 
Mr.  and  Mrs.  HoU ;  and  to  go  on  to  say  that,  when 
Parkinson  was  ipse  doli  fiibricator,  and  knew  the  iniquity 
which  he  contemplated,  his  knowledge  of  that  should  be 
the  knowledge  of  the  Holls — would  really  be  almost 
exposing  the  doctrine  of  notice  to  ridicule. 

But  Mr.  Craig  relied  more  strenuously,  and  with  better 
reason,  on  the  ground  of  negligence,  and  if  there  had 
been  gross  negligence  on  the  part  of  the  Hoik,  so  that, 
upon  their  suspicions  being  awakened,  by  reasonable 
inquiry  they  might  have  saved  themselves  from  the  fraud 
that  was  attempted  to  be  practised,  they  would  not  be 
entitled  to  a  decree  in  their  favor.  But  I  can  see  no 
negligence.  Mr.  Craig  says — **  Why  did  not  they  de- 
ipand  a  sight  of  the  power  of  attorney  ?"  The  answer 
is,  that  the  affairs  of  life  could  not  go  on  without  reason- 
able confidence.  If  the  Holls  unreasonably  gave  con- 
fidence to  Parkinson,  of  course  they  must  sufier ;  but 
I  think  that  they  cannot  be  accused  of  having  un- 
reasonably 


54  CASES  IN  CHANCERY. 

I860.  reasonably  trusted  Parkinson,  who  told  theoDy  and  told 
them  truly,  that  he  was  the  agent  of  this  respectable 
gentleman  at  Panama  ;  that  he  had  charge  of  all  his 
adairs ;  that  Mr.  Perry  was  his  client,  and  wished  to 
borrow  the  money;  that  he  would  pay  £5  per  cent.,  and 
that  this  was  a  favorable  investment.  I  cannot  see  that 
Mr.  and  Mrs.  Holl  were  at  all  to  be  blamed  for  giving 
credit  to  that  representation  which,  so  far,  was  true, 
although  there  was  in  contemplation  an  enormous  fraud 
in  misapplying  the  money.  There  was  a  regular  deposit ; 
there  was  the  memorandum  made,  and  from  time  to  time 
the  interest  was  regularly  paid.  I  do  not  see,  therefore, 
that  there  was  any  unreasonable  confidence  reposed  by 
them  in  Parkinson;  but  there  was  confidence  reposed 
in  Parkinson  by  Mr.  Perry ;  and  I  think  that,  although 
both  parties  are  innocent,  one  is,  generally  speaking,  not 
sorry  to  see  that  the  loss  has  fallen  on  that  innocent  party 
who  employed  and  authorized  the  fraudulent  person,  and 
thereby  was  remotely  the  cause  of  the  fraud  being  com- 
mitted. 

For  these  reasons  I  think  that  the  appeal  must  be  dis- 
missed with  costs.  As  to  Kennedy  v.  Green  (a),  I  entirely 
assent  to  the  law  there  laid  down ;  but  I  think  it  in  entire 
harmony  with  that  case  to  say,  that  here  there  has  not 
been  such  negligence  on  the  part  of  Mr.  and  Mrs.  Holl 
as  ought  to  deprive  them  of  the  benefit  of  their  security. 

(a)  3  MyL  ^  K.  699. 
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1860. 


WHITE  V.  BAKER.  ^  ^  ^6. 

rilHIS  was  an  appeal  from  a  decision  of  the  Master  of    Be/ore  The 
the  Rolls,  on  a  special  case.  Chancellor 

Lord 

Edward  Prichard,  the  elder,  by  his  will  dated  the       mi^  The 
8rd  of  June,  1851,  directed  his  executors  to  invest  his    Lords  Jus- 


tices. 


personal  estate,  after  payment  of  his  debts,  &c.,  upon  ^  testator 
the  trusts  therein  expressed.     The  will  then  declared  bequeathed  a 
the  trusts  of  a  sum  of  5,000/.  in  the  following  terms: —  trust ^oAis 
"As  to  the  sum  of  5,000/.  sterling,  or  the  stocks,  funds,  widow  for  life, 

and  after  her 

or  securities,  upon  which  the  same  shall  be  from  time  to  death  upon 
time  invested,  upon  trust  to  pay  the  dividends,  interest  *""*^or  '^• 
and  produce  thereof  unto  my  said  wife  for  and  during  equal  shares, 
the  term  of  her  natural  life,  to  and  for  her  own  absolute  ^f^y^^  death** 
use  and  benefit,  and  from  and  after  her  decease  upon  of  either  of 
trust  to  pay,  transfer  and  assign  the  said  trust  sum  of  lifetime  of  my 

5,000/.,  or  the  stocks,  funds,  or  securities  upon  which  ""^  ^i^«»  ^^^^ 
'  '^  upon  trust  to 

the  same  shall  be  invested,  between  my  said  son  Edward  pay  the  whole 

Prichard  and  my  said  grandson  Arthur  White  in  equal  ?^  ^r    j  ^^ 

shares  and  proportions,  and  in  case  of  the  death  of  either  the  survivor 

of  them  in  the  lifetime  of  my  said  wife,  then  upon  trust  ^|j  ^  ^^j  g 

to  pay  the  whole  of  the  said  trust  fund  of  5,000/.  and  h>«  executors, 

interest  as  aforesaid  unto  the  survivor  of  them,  the  said  or  assigns.*' 

Edward  Prichard  and  Arthur  White,  his  executors,  ad-  ^;  ^'®°  *"  ^i*® 

hfetime  of  the 

ministrators  or  assigns.*"  widow :  Held, 

that  upon  his 
death  B,  ac- 

The  testator  died  soon  after  making  his  will ;  his  son  quired  an  in- 
Edward  Prichard  died  in  1866,  leaving  a  will.     The  ^^J^^  interest 
testator's  widow  and  Arthur  White,  his  grandson,  were  >"  *«  ^^^le 
still  alive.     Upon  the  death  of  Edward  Prichard,  the      ScwjUldv. 
question  arose,  whether  Arthur  White,   the  grandson,  ^^'l^  ^^' 
was  entitled  to  a  vested  and  indefeasible  interest  in  the  approved. 

funds 
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1860.       funds  representing  the  5,000/.,  subject  to  the  life  interest 
of  the  testator's  widow. 

A  special  case  was  accordingly  filed  which  stated  the 
above  facts,  and  that  Arthur  White  (the  Plaintiff  in  the 
special  case)  had,  with  the  concurrence  of  the  widow, 
requested  the  testator's  executors  to  sell  the  funds  re- 
presenting the  5,000/.,  and  out  of  the  proceeds  to  pur- 
chase for  the  widow  a  life  annuity  of  an  amount  equal 
to  the  income  of  those  funds,  and  to  pay  the  residue  of 
the  purchase-money  to  the  Plaintiff.  The  questions 
asked  were,  first,  whether  the  Plaintiff  was  entitled  to  a 
vested  and  indefeasible  interest  in  the  entirety  of  the 
funds,  subject  to  the  widow's  life  interest;  and, secondly, 
whether  the  executors  would  be  justified  in  carrying  into 
execution  the  above  proposal  or  arrangement  for  the  sale 
of  the  funds. 

The  Master  of  the  Rolls  having  answered  these  ques- 
tions in  the  negative,  Arthur  White  appealed. 

Mr.  Peck,  for  the  Appellant. 

The  grandson  claims  an  absolute  title  to  the  whole 
fund,  subject  to  the  life  interest  of  the  widow.  ^The 
Lord  Justice  Turner:  Can  we  decide  who  is  en- 
titled to  the  fund  in  reversion  ?  Does  the  act  13  &  14 
Vict  c.  35,  enable  the  Court  to  determine  future  rights  ?] 
The  widow  has  agreed  to  concur  with  the  Plaintiff  in 
disposing  of  the  fund  and  having  a  life  annuity  bought 
for  her  with  part  of  the  proceeds,  leaving  him  to  receive 
the  rest ;  so  that  the  question  in  fact  is,  whether  the 
Plaintiff  and  the  widow  together  can  call  upon  the  trus- 
tee for  a  transfer  of  the  fund.  [Their  Lordships  upon 
this  stated  their  opinion  to  be,  that  they  could  detcimine 
the  questions.]  I  contend,  then,  that  the  limitation  over 
to  the  grandson  took  effect  on  the  death  of  the  son,  and 

that 
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that  there  is  nothing  to  divest  his  interest.  '*  Survivor" 
properly  means  the  longer  liver  of  the  two,  and  ''either" 
is  not  opposed  to  "  other,"  but  to  "  survivor."  Scur- 
field  V.  Howes  {a)  is  almost  identical  with  the  present 
case,  and  is  directly  in  the  Appellant's  favor.  The  words 
here  are  even  more  favourable  to  the  Plaintiff,  for  the 
gift  over  there  was  simply  to  **  the  survivor,"  here  to 
"  the  survivor  of  them  the  said  Edward  PHchard  and 
Arthur  White,'*  which  shows  more  distinctly  that  the 
qualification  was  the  surviving  the  legatee,  not  the  sur- 
viving the  tenant  for  life.  It  is  suggested,  in  Mr.  Jar- 
man's  Treatise  on  Wills  (i),  that  Scurfield  v.  Howes  has 
been  overruled ;  but  the  cases  he  refers  to  do  not  bear 
out  this  position,  and  in  none  of  them  was  that  case  cited. 
In  Roper  on  Legaxdes  (c),  it  is  treated  as  good  law,  and 
all  the  cases  are  considered  reconcilable.  Antrobus 
V.  Hodgson  (d)  is  in  our  favour.  Browne  v.  Lord 
Kenyon  (e)  is  distinguishable,  for  the  language  there 
used  was  sufficient  to  show  that  the  death  of  the  tenant 
for  life  was  the  period  of  survivorship  referred  to. 


1860. 


White 

o. 
Bakek. 


Mr.  Follett  and  Mr,  T.  Hughes,  for  the  executors  of 
Edward  Prichard. 

The  general  rule  established  by  the  cases  is,  that  sur- 
vivorship is  to  be  referred  to  the  period  of  distribution, 
where  distribution  is  postponed  to  a  period  subsequent 
to  the  death  of  the  testator.  If  a  fund  is  given  to  A, 
for  life,  remainder  to  "  jB.  and  C,  or  the  survivor  of 
them,"  the  authorities  show  that  this  means  to  *'B.  and 
C,  or  such  one  of  them  as  shall  survive  the  tenant  for 
life."  The  difference  between  this  and  a  gift  to  A.  for 
life,  remainder  to  B.  and  C,  with  a  direction  that  in  case 

of 


(a)  3  Bro.  C.  C.  90. 

(6)   Vol.  I,  p.  705,  2nd  ed. 

(c)  Vol.  l,p.  585,  WhiU^ed. 


{d)  16  Sim,  450. 
\t)  3  Madd.  410. 


White 

V. 
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1860.  of  the  death  of  one  of  them,  the  whole  fund  shall  go  to 
the  survivor,  is  merely  verbal.  "  Survivor,"  therefore,  is 
to   be   construed  as  meaning  *'  one  who  survives  the 

Bakba.  widow,"  and  the  result  is,  that  if  one  dies  in  the  lifetime 
of  the  widow  and  the  other  survives  her,  the  survivor 
takes  the  whole  fund ;  but  if  both  die  in  the  widow's 
lifetime,  the  original  gift  in  moieties  remains,  the  event 
on  which  the  share  of  the  one  first  dying  was  to  be 
divested  never  having  happened ;  Harrison  v.  Foreman  (a). 
\_nie  Lord  Justice  Turner:  Has  the  rule  in  Cripps 
V.  Wolcott  (i)  ever  been  applied  to  a  case  like  the  present, 
where  there  is  no  difficulty  in  referring  the  survivorship 
to  the  death  of  the  legatee  who  first  dies  ?]  It  is  difficult 
to  lay  down  any  tangible  distinction  between  that  case 
and  this(c).  In  Scurjield  v.  Howes  (d),  which  is  relied 
on  by  the  Plaintiff,  the  present  question  was  not  mooted, 
the  argument  turned  on  the  question,  whether  the  gifl 
had  not  altogether  &iled  by  the  death  of  both  legatees 
in  the  lifetime  of  the  tenant  for  life.  Wagstaff  v. 
Crosby  {e)  is  in  our  favor,  and  Page  v.  May  (/)  is  un- 
distinguishable  from  the  present  case.  The  natural 
period  of  survivorship  is  the  death  of  the  tenant  for  life, 
it  being  a  forced  and  unnatural  construction  to^uppose 
a  testator  to  provide  for  survivorship  among  legatees 
who  died  before  the  period  of  distribution.  Browne  v. 
Lord  Kenyon  (y)  is  very  similar  to  the  present  case. 
IThe  Lord  Justice  Turner:  What  do  you  say  to  the 
words  **  bis  executors,  administrators  or  assigns'*  in  the 
present  case  ?]  They  are  not  substitutionary,  but  only 
a  superfluous  expression  of  intention  that  the  survivor 

should 

(a)  6  Ves.  207.  King,  16  Jur,  489. 

(b)  4  Madd.  15.  (rf)  3  Bro,  C.  C.  90. 

(c)  See   Crowder  v.   Stone,   3  (f)  2  ColL  746. 
Run,  217  (the  margina]  note  is          (/)  24  Btav,  323. 
incorrect  on  this  point);   Bright  (g)  3  Mad.  410. 
V.  RowCy  S  M,Sf  K.  316 ;  Ive  v. 
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should  take  an  absolute  interest.  In  Page  v.  May^  the  looO. 
expression  "or  their  representatives"  was  used,  which  Whitb 
might  with  more  reason  have  been  considered  substitu-  v- 

tionary.  Antrobus  v«  Hodgson  (a)  is  not  against  us ; 
the  gift  there  was  a  contingent  gift  to  the  survivor.  The 
cases  referred  to  in  Mr.  JarmarCs  note  to  Scurfield  v. 
Howes  all  support  the  view  that  the  period  of  distri- 
bution is  the  period  for  ascertaining  survivorship. 

Mr.  Peck  in  reply. 

What  I  contend  for  is  not  opposed  to  the  general  rule 
on  which  the  Respondents  rely,  the  present  case  being 
wholly  distinct  in  its  nature  from  the  class  of  cases  in 
which  that  rule  has  been  applied.  If  a  fund  is  given  to 
A.  for  life,  remainder  to  B.  and  C  or  the  survivor  of 
them,  "survivor*  may  naturally  be  interpreted  to  refer  to 
surviving  the  tenant  for  life.  But  if  on  the  death  of  one 
of  a  set  of  legatees  his  share  is  given  over  to  the  sur- 
vivors of  them,  it  is  a  forced  construction  to  hold  that 
"  survivors"  means  anything  else  than  those  of  the 
legatees  who  survive  the  one  so  dying.  In  Page  v.  May, 
which  is  cited  against  us,  this  point  did  not  call  for 
decision,  the  claimant  being  the  representative  of  the  three 
legatees  none  of  whom  survived  the  tenant  for  life,  and 
the  only  question  was  whether  the  gift  to  them  had 
absolutely  failed.  In  Harrison  v.  Foreman,  the  words 
**  living  at  his  decease"  made  the  matter  plain.  Brown 
V.  Lord  Kenyan  turned  on  the  words  "if  he  be  then 
dead." 

Judgment  reserved. 


The  Lord  Chancellor,  after  stating  the  clause  in  the      May  26. 
will,  proceeded  as  follows : — 

The  testator  having  died  soon  after  making  his  will, 

his 

(a)  16  Sim,  450. 
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1860.        his  son  Edward  Prichard  having  died  in  1856,  and  his 

^^^^      widow  and  Arthur  White,  his  grandson,  being  still  alive, 

17.  the  question  arises  upon  the  construction  of  this  clause  of 

AKER.       ^jjg  ^jij^  whether  Arthur  White,  the  grandson,  is  entitled 

to  a  vested  and  indefeasible  interest  in  the  funds  now 

representing  the  said  sum  of  5,000/.  subject  to  the  life 

interest  of  the  testator's  widow  therein. 

I  am  of  opinion  that  this  question  ought  to  be  answered 
in  the  affirmative. 

According  to  the  grammatical  and  natural  meaning  of 
the  language  of  the  will,  such  I  think  must  be  taken  to 
have  been  the  intention  of  the  testator.  In  case  either 
the  son  or  grandson  should  die  in  the  lifetime  of  the 
widow,  the  whole  sum  of  5,000/.  was  to  go  to  the  survivor 
of  the  son  and  grandson,  his  executors,  administrators,  or 
assigns.  The  survivorship  was  that  of  the  son  surviving 
the  grandson,  or  the  grandson  surviving  the  son.  The 
ultimate  disposition  of  the  fund  was  to  be  determined  on 
the  death  of  the  son  or  grandson  in  the  lifetime  of  the 
widow,  without  any  consideration  as  to  either  of  them 
surviving  the  widow. 

According  to  the  contrary  construction  contended  for, 
it  is  admitted  that  if  the  grandson  should  survive  the 
widow  he  would  be  entitled  to  the  whole ;  but  the  son 
and  grandson  are  supposed  to  have  taken  a  vested 
interest  in  a  mqiety  of  the  5,000/.  liable  to  be  divested 
only  on  the  double  contingency  of  one  of  them  dying  in 
the  lifetime  of  the  widow,  and  the  other  surviving  her.  I 
cannot  think  that  the  testator  had  any  notion  that  the 
personal  representatives  of  the  predeceasing  son  or  grand- 
son could  have  any  interest  in  the  fund.  It  is  allowed 
that  the  whole  was  to  go  to  the  son  or  grandson  if  he 
survived  the  widow,  and  it  would  seem  strange  that  the 

representatives 
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representatives  of  the  predeceasing  son  or  grandson,  who 
could  make  no  claim  if  the  survivor  of  the  two  should 
survive  the  widow,  should  be  entitled  to  a  moiety  if  both 
died  in  the  widow's  lifetime.  In  the  absence  of  any  words 
expressly  to  denote  such  an  intention,  I  think  (irrespective 
of  the  authorities)  that  in  the  event  that  has  happened 
the  same  effect  is  to  be  given  to  this  clause  as  if  the  grand- 
son alone  had  been  named  as  legatee  after  the  death  of 
the  widow. 


1860. 


Referring  to  the  authorities  relied  upon  by  Mr.  Follett 
in  his  able  argument,  I  think  the  only  principle  established 
by  them  is,  that  a  gift  once  vested  shall  not  be  divested 
except  on  tbe  happening  of  the  precise  event  or  events, 
upon  the  happening  of  which  the  substituted  gift  was 
made  by  the  testator  to  depend.  Here  the  defendants,  to 
apply  this  principle,  must  show  that  the  divesting  of  the 
gift  of  the  moiety  of  the  5,000/.  to  the  son  was  only  to 
take  place  on  the  grandson  surviving  the  widow.  This 
seems  to  me  to  be  contrary  to  the  manifest  intention  of 
the  testator  who  defines  the  contingency  to  be  only  the 
grandson  'surviving  the  son,  not  adding  the  grandson 
surviving  the  widow. 


The  strongest  case  in  favor  of  the  Respondents  seems 
to  be  that  of  Browne  v.  Lord  Kenyon  (a).  Bequest  from 
and  aftev^  the  death  of  the  survivor  of  two  tenants  for  life, 
upon  trust  to  pay  1,000Z.  to  Sir  John  Cheiwoode,  **  but  if 
he  be  then  dead,  then  to  pay  the  said  1,000/.  to  his  two 
brothers,  Charles  and  Philip,  in  equal  shares,  or  the 
whole  to  the  survivor  of  them,**  Charles  and  Philip  as 
well  as  Sir  John  died  before  the  surviving  tenant  for  life 
(a  lady),  and  it  was  held  that,  there  being  no  person  at 
her  decease  answering  the  description  of  ''  the  survivor,'* 

the 

(a)  3  Madd.  410. 


62  CASES  IN  CHANCERY. 

1860.       the  estates  of  Charles  and  Philip  took  equally;  upon  the 
^^^^      ground  that  the  event  had  not  happened,  upon  the  hap- 
«.  pening  of  which  the  gift  was  to  be  divested.     But  there 

the  will  contained  expressions  clearly  indicating  that  the 
date  at  which  the  testatrix  meant  the  survivorship  to  be 
ascertained,  was  that  of  the  death  of  the  last  tenant  for 
life. 

So,  in  Belk  v.  8lach  (a),  the  bequest  was  upon  trust 
for  A.  for  life,  and  after  the  decease  of  A.  and  B.  the 
same  fund  was  given  to  C.  and  J9.,  to  be  equally  divided 
between  them  '*or  to  the  survivor  or  survivors  of  them/" 

In  Harrison  v.  Foreman  (ft),  the  substituted  gift  is  in 
express  terms  *'  to  the  survivor  living  at  the  decease  of" 
the  tenant  for  life.  There  being  no  such  survivor,  the 
prior  gift  was  held  not  to  have  been  divested. 

While  there  does  not  seem  to  be  any  authority  standing 
in  the  way  of  the  construction  for  which  the  Appellant 
contends,  Scurfield  v.  Howes  (c),  an  authority  entitled  to 
great  respect,  is  directly  in  his  favor.  There  the  testator 
bequeathed  500/.  to  A.  for  life,  and  after  her  decease  to 
her  two  children,  share  and  share  alike ;  but  if  either  of 
them  should  die  before  the  decease  of  their  mother,  the 
whole  to  the  survivor.  Both  died  in  the  mother's  life- 
time, and  it  was  held  that  the  whole  sum  of  5002.  belonged 
to  the  representatives  of  the  survivor.  This  was  the 
solemn  decision  of  a  very  considerable  judge.  Lord 
Alvanletfj  when  Master  of  the  Rolls.  For  the  assertion 
that  it  has  been  overruled  there  seems  to  me  to  be  no 
foundation.     On  the  contrary  it  appears  to  have  been 

followed 

(a)  1  Keen,  238.  (c)  3  Bro.  C.  C.  90. 

(b)  5  Ves.  207. 
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followed  in  several  subsequent  cases  cited  by  the  Appel-       I860, 
lant's  counsel. 

For  these  reasons  I  feel  bound,  however  reluctantly,  to 
differ  from  his  Honor  the  Master  of  the  Rolls  on  the 
construction  of  this  will. 

The  second  question  submitted  to  us  is  a  mere  co- 
rollary to  the  first,  and  the  answer  must  be  "  that  the 
Defendants  (the  trustees)  with  the  concurrence  of  Mary 
Prichard,  the  widow,  will  be  justified  in  carrying  into 
execution  the  arrangement  for  the  sale  of  the  said  capital 
sum  in  the  manner  stated." 

I  think  there  should  be  no  costs  of  the  appeal  except 
of  the  executors  which  will  come  out  of  the  residue. 


The  Lord  Justice  Knight  Bruce, 
I  am  of  the  same  opinion. 

The  Lord  Justice  Turner. 

I  am  entirely  of  the  same  opinion.  The  case  was  very 
cleverly  put  in  argument  by  Mr.  Folktt  on  the  part  of 
the  Respondents.  He  said,  as  I  understood  his  argument, 
that,  in  the  case  of  a  bequest  to  A.  for  life  and  after  his 
death  to  B,  and  C  or  the  survivor  of  them,  it  was  settled 
by  the  authorities  that  the  survivorship  was  to  be  referred 
to  the  period  of  distribution — the  death  of  A. ;  that  the 
settled  construction  of  such  a  bequest  was  that  it  meant 
that  if  jB.  or  C.  died  in  the  lifetime  of  A.  the  other  of 
them  surviving  A.  was  to  take  the  whole,  and  that  what 
the  authorities  had  settled  in  that  case  being  expressed 
in  this  the  same  consffquence  must  follow :  but  on  con- 
sidering 
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1860.  Bidering  this  argument  I  think  it  will  be  found  to  be  more 
ingenious  than  sound.  Where  there  is  a  bequest  to  A. 
for  life  and  after  his  death  to  S,  and  C.  or  the  survivor 
of  them,  some  meaning  must  of  course  be  attached  to  the 
words  "  the  survivor."  They  may  refer  to  any  one  of 
three  events — to  one  of  the  persons  named  surviving 
the  other,  to  one  of  them  only  surviving  the  testator,  or 
to  one  of  them  only  surviving  the  tenant  for  life,  and  in 
the  absence  of  any  indication  to  the  contrary  they  are 
taken  to  refer  to  the  latter  event  as  being  the  more 
probable  one  to  have  been  referred  to ;  but  where,  as  in 
the  present  case,  the  bequest  is  to  ^.  for  life  and  after  his 
death  to  S.  and  C,  and  in  case  either  of  them  dies  in 
the  lifetime  of  A.  the  whole  to  the  survivor,  it  is  plain 
that  the  words  in  their  natural  import  refer  to  the  one 
surviving  the  other,  and  the  question  is  not  to  which  of 
the  events  above  mentioned  the  testator  intended  to  refer, 
but  whether  there  is  any  context  to  ^Iter  the  ordinary 
meaning  of  the  words  which  he  has  used.  There  does 
not  appear  to  me  to  be  any  such  context  in  this  case,  and 
I  think,  therefore,  with  all  respect  to  the  Master  of  the 
Rolls,  the  decree  must  be  altered  accordingly.  The  case 
is  more  strong  in  favor  of  the  Appellant  from  the  words, 
*'  his  executors,  administrators  or  assigns,*'  being  added  to 
the  limitation  in  favor  of  the  survivor,  but  I  do  not  think 
our  judgment  requires  the  addition  of  that  circumstance 
to  support  it,  and  I  prefer  deciding  it  upon  the  more 
general  ground.  For  the  reasons  which  I  have  given,  T 
do  not  think  that  the  case  of  Scurfield  v.  Howes  is,  as 
suggested  by  the  late  Mr.  Jarman,  at  variance  with  the 
other  authorities  to  which  he  has  referred. 
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RANKIN  V.  LAY. 

May  26, 28. 

riiHIS  was  an  appeal  from  the  decree  of  Vice-Chan-     Before  The 
■*•     cellor  Stuart,  dated  the  28th  February,  1860,  for     Chl^dlor 

the  specific  performance  on  the  part  of  the  Defendant         ^^^^ 
c       1    r  n  1  r       /»  Campbell. 

barah  Lay,  of  an  agreement  to  grant  a  lease  of  a  farm  where  in  a 

to  the  Plaintiff.  suit  for  specific 

performance 
.  of  an  agree- 

The  agreement  was  in  the  following  terms  : —  ment  for  a 

"  Memorandum  of  an  agreement  made  the  3rd  of  there  is  a  con- 
October,  1855,   between  Sarah  Lay,  of  Wahes  dlncfon^'the 
Colne,  in  the  county  of  Essex,  widow,  of  the  question 
one  part,  and  Alfred  Rankin,  of  Park  Hall,  plaintiff  has 

Gosjield,  in  the  said  county,  gentleman,  of  the  committed 
,  breaches  of 

Other  part.  covenant 

which  would 

"  The  said  Sarah  Lay  agrees  to  let,  and   the  said  ],ave  created  a 
Alfred  Rankin  to  hire,  from  the  29th  day  of  September  forfeiture  of 

11  t»  ^  ■%      ■%  »       %  •        ine  lease  it 

last,  the  messuage,  farm  and  lands  now  in  the  occupation  granted,  the 
of  the  said  Sarah  Lay,  as  devisee  for  life  thereof  under  ? ®"^*  ^"*  .« 

•^'  decree  specific 

the  will  of  her  husband  the  late  Mr.  Robert  Lay ;  the  performance, 

term  of  years  to  be  twelve,  provided  the  said  Sarah  Lay  jj^  J"^^  ® 

shall  80  long  live,  and  provided  no  forfeiture  of  the  ante-dated,  so 

1111.  11  1      ^^r\  t  **  to  enable 

copyholds  be  incurred  ;  the  rent  to  be  2201.  per  annum  the  Defendant 

payable  half-yearly,  subject  to  the  following  reduction,  to  try  the 
that  is  to  say,  the  rent  to  be  2101,  per  annum,  in  case  law.    But 
the  average  price  of  wheat  for  the  preceding  year  shall  ^^^J^ 
have  been  14t  per  load  at  Colchester   Market,  and  a  made  unless 
reduction  to  200/.  per  annum  if  such  average  shall  have  of  evidence 

been  under  12L  a  load.     The  repairs  to  be  done  by  the  leaves  it  in 

doubt  whether 
tenant,    the   landlady   finding   rough    materials.      With  there  has  been 

regard  to  repairs  now  wanted,  it  is  understood  between  ^"K  r^®^^ , 

the  render  it 
proper  to  re- 
fuse specific  performance.    A  breach  for  that  purpose  must  be  serious  and  wilfuL 
Import  of  a  covenant  to  farm  on  the  four^course  system. 

Vol.  II— 1.  F  D.F.J. 


Rankin 

V, 
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1860.  the  parties  that  the  said  Sarah  Lay  shall,  at  her  option, 
either  do  the  same  forthwith,  or  allow  the  said  Alfred 
Rankin  such  a  sum  of  money  as  shall  be  agreed  on  by 
^^^*  the  parties  about  to  value  on  behalf  of  the  landlord  and 
tenant.  The  said  Alfred  Rankin  to  reside  in  the  farm- 
house, and  to  farm  the  lands  in  a  good  and  husbandlike 
manner  on  the  four-course  system,  and  not  to  break  up 
any  pasture  ;  and  with  regard  to  the  pasture  land  hereby 
let,  it  is  understood  that  the  same  is  so  let  subject  to  any 
existing  common  rights.  The  said  Alfred  Rankin  to 
consume  all  hay,  straw,  and  clover  and  green  crops  on 
the  said  premises,  and  to  spread  the  manure  arising 
therefrom  on  such  portion  of  the  land  as  most  requires 
it ;  nevertheless  it  is  understood  that  the  said  Alfred 
Rankin  may  sell  off  part  of  the  hay,  provided  the  value 
thereof  be  expended  in  the  purchase  of  oil  cake  or  other 
food  to  be  fed  out  by  cattle  on  the  premises,  or  in  the 
purchase  of  artificial  manure  of  like  value.  And  it  is 
mutually  understood  that,  on  the  termination  of  the 
tenancy,  a  valuation  shall  be  made  between  the  parties 
hereto,  or  their  representatives,  in  the  same  manner  as  at 
the  commencement  thereof.  The  tenant  not  to  cut  down 
or  injure  any  timber  or  other  trees,  but  to  be  allowed  to 
lop  and  top  the  pollards  in  the  customary  manner.  The 
tenant  to  be  at  liberty  to  kill  game.  The  said  Sarah 
Lay  to  have  a  right  of  entry  at  all  reasonable  times,  and 
for  any  reasonable  purpose.  Each  of  the  parties  agree, 
at  the  request  of  the  other,  to  execute  any  document 
that  can  be  reasonably  required  for  giving  greater  efiect 
to  these  presents.  Witness  the  hands  of  the  respective 
parties  the  day  and  year  first  above  written. 

"  Sarah  Lay. 

"  Alfred  Rankin:' 

In  pursuance  of  this  agreement  the  Plaintiff  forthwith 

entered  upon  the  farm,  and  had  ever  since  continued  in 

the  occupation  and  possession  of  it.     , 

On 


Rankim 

V. 
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On  the  SOth  December,  1859,  tbe  Defendant  Sarah  1860. 
Lay,  in  the  names  of  herself  and  of  a  mortgagee  of  the 
farm,  who  was  also  a  Defendant,  caused  the  Plaintiff  to 
be  served  with  a  notice  to  quit,  on  the  alleged  ground  of  ^^^* 
the  Plaintiff  not  farming  the  lands  in  accordance  with 
the  terms  of  the  agreement,  and  on  the  26th  of  Z>e^ 
cembeTf  1859,  the  Defendant  and  her  mortgagee  com- 
menced an  action  of  ejectment  against  the  Plaintiff. 

Subsequently  to  the  service  upon  Rankin  of  the  notice 
to  quit,  two  half-years'  rent  became  due,  which  was  ten- 
dered by  Rankin  to  and  accepted  by  Sarak  Lay,  and  for 
which  she  gave,  through  her  agent,  a  receipt  in  the  fol- 
lowing form : — 

"  Braintree,  Nov.  7,  1859. 
''  Received  of  A.   Rankin,  Esq.,  92Z.  14tf.  Id.  for 
balance  of  his  rent  due  to  Mrs.  Lay  at  Mickaelmas  last 
(without  prejudice  to  any  question  between  them  as  to 
notice  to  quit  and  mode  of  firming). 

"  E.  G.  Craig:' 

The  Plaintiff  then  filed  the  bill  in  this  suit  against 
Sarak  Lay  and  the  mortgagee,  alleging  that  the  state^ 
ment  contained  in  the  notice  to  quit  was  false ;  that  the 
premises  comprised  in  the  agreement  were,  when  the 
Plaintiff  entered,  in  a  very  bad  condition ;  that  the  Plain- 
tiff on  the  faith  of  the  agreement  had  laid  out  large  sums 
upon  the  farm  in  repairs  and  improvements;  and  that 
the  Plaintiff  had  ascertained  from  the  mortgagee  that  he 
claimed  to  be  entitled  to  the  legal  estate,  and  not  to  be 
bound  by  the  agreement  between  the  mortgagor  and  the 
Plaintiff,  but  to  be  entitled  to  the  possession  of  the  farm 
and  premises  notwithstanding  that  agreement 

The  biU  prayed  that  the  Defendant  Sarak  Lay  might 

F2  be 
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1860.  be  decreed  specifically  to  perform  the  agreement;  and 
to  execute  to  the  Plaintiff  a  lease  of  the  premises  com- 
prised therein  in  conformity  with  the  agreement;  that 
the  mortgagee  might,  if  necessary,  be  ordered  to  concur 
in  the  execution  of  the  lease ;  or,  if  the  Court  should 
be  of  opinion  that  the  mortgagee  was  not  bound  to 
concur  in  the  lease,  then  that  the  mortgagor  might 
redeem  the  mortgage,  or  that  the  Plaintiff  might  be  at 
liberty  to  redeem  it ;  and,  finally,  for  an  injunction  to 
restrain  the  Defendants  from  further  proceeding  with  the 
action  of  ejectment  already  commenced  against  the  Plain- 
tiff, and  from  bringing  any  fresh  action  for  the  recovery 
of  the  premises. 

The  main  issue  between  the  parties  at  the  hearing 
before  the  Vice-Chancellor  was,  whether  the  Plaintiff 
had  or  not  neglected  to  farm  the  premises  in  accordance 
with  the  covenants  on  his  part,  which  would  have  been 
contained  in  a  lease  granted  pursuant  to  the  agreement, 
and  thereby  incurred  a  forfeiture  of  the  lease. 

The  Vice-Chancellor,  after  hearing  numerous  affidavits 
on  both  sides  upon  this  question,  made  the  decree  ap- 
pealed against,  declaring  thereby  that  the  agreement 
ought  to  be  performed,  and  ordering  the  Defendant 
Sarah  Lay  to  execute  to  the  Plaintiff  a  lease  of  the  pre- 
mises comprised  in  the  agreement  for  the  term  therein 
mentioned,  such  lease  to  bear  date  the  3rd  October^  1855, 
the  Plaintiff  undertaking  to  admit  in  any  action  that 
might  be  brought  under  such  lease  for  the  recovery  of 
the  possession  of  the  premises  thereby  demised,  or  upon 
any  breach  or  breaches  of  any  covenant  or  covenants  to 
be  contained  in  such  lease,  that  such  lease  was  executed 
on  the  day  on  which  it  should  bear  date.  It  was  also 
ordered  thereby,  that  the  Defendant  the  mortgagee  should 
join  in  and  execute  the  lease ;  that  an  injunction  should 

issue 
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issue  restraining  the  Defendants  from  further  proceeding        1860. 
in  their  action  of  ejectment^  and  that  the  Defendants 
should  pay  to  the  Plaintiff  his  taxed  costs  in  this  suit, 
including  his  costs  of  the  action  at  law. 

Mr.  W.  D.  Lewis  and  Mr.  T.  H.  TerreU  for  the 
Plaintiff. 

Upon  the  question  of  breach  of  covenant,  the  evidence 
adduced  in  the  cause  is  contradictory,  and  the  Vice-Chan- 
cellor, after  a  careful  consideration  of  it,  has  decided  in 
favor  of  the  Plaintiff.  The  Court  will  not  refuse  relief 
by  way  of  specific  performance  unless  breaches  of  a 
gross  and  wilful  character  have  been  proved ;  Parker  v, 
Taswell  (a) ;  Chregory  v.  Wilson  (i).  Where  there  is  a 
conflict  of  evidence,  whether  the  covenants  agreed  upon 
have  or  not  been  broken,  the  practice  has  been  to  direct 
the  lease  to  be  ante-dated  on  a  day  antecedent  to  the 
alleged  breaches,  and  to  require  from  the  Plaintiff  an 
undertaking  to  admit  in  any  action  that  the  lease  was 
dated  on  the  day  of  its  date  ;  Pain  v.  Coombs  (c) ;  Lillie 
V.  Legh  {d).  The  acceptance  by  the  Defendant  Sarah 
Lag  of  rent  accrued  due  after  the  alleged  breaches  of 
covenant,  although'  the  receipt  is  in  form  without  pre- 
judice, is  a  waiver  of  the  forfeiture  on  the  ground  of  such 
breaches  ;   Croft  v.  Lumleg  (e). 

Mr.  Craig  and  Mr.  Erskine  for  the  Defendants. 

The  bill  was  not  filed  till  notice  of  the  trial  of  the 
action  of  ejectment  had  been  served.  This  was  such 
delay  as  to  be  a  sufficient  objection  to  a  decree  for  spe- 
cific performance.  The  bill  also  should  aver  perform- 
ance of  the  covenants  to  be  contained  in  the  lease  on  the 
Plaintiff's  part.     Here  there  is  no  such  averment  in  the 

bill, 

(a)  2  De  G.  4-  J.  559.  {d)  Z  DeG.lf  J.  204. 

(6)  9  Hare,  683.  (e)  6  H.  L.  Cat.  672. 

(c)  1  DeG.iJ.  34. 


Lat. 
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1860.       bill,  and  the  evidence  proves  the  contrary  to  have  been 
^"^^      the  case.     It  is  not  because  there  are  slight  and  ansup- 
«.  ported  contradictions  of  substantial  evidence,  showing 

breaches  of  covenant  to  have  been  committed,  that  the 
Court  will  decree  specific  performance,  and  leave  the 
lessor  to  try  the  whole  question  over  again  at  law,  depriv- 
ing him  of  his  legal  right  to  re-enter  in  the  meantime. 
Now  here  the  evidence  is  substantially  all  on  one  side. 
It  shows  that  the  farm  has  not  been  properly  cultivated 
on  the  four-course  system ;  that  clover  has  been  mowed 
twice ;  that  farm  produce  has  been  sold  off  the  premises 
without  any  such  an  equivalent  as  is  provided  by  the  agree- 
ment ;  and  that  the  farm  has  been  allowed  to  be  alto- 
gether out  of  repair.  These  are  substantial  and  fatal 
breaches  of  covenant,  and  the  Court  never  gives  relief  by 
decreeing  specific  performance  of  an  agreement  for  a 
lease,  where  there  has  been  a  breach  of  the  covenants 
which  would  be  contained  in  the  lease ;  Nunn  v.  Trut^ 
cott{a);  Reynolds  V.  Pitt (fi);  Hill  v.  Barclay (c)\  Green 
v.Bridge8{d)\  Gregory  v.  Wilson (e);  Lewis  v.  Bond (f); 
Bracebridge  v.  Buckley  {g)  \  Flint  v.  Brandon i^h)\ 
Rayner  v.  Stone  {%),  The  rent  was  paid  and  accepted 
without  prejudice  to  any  question,  and  is  not  therefore 
a  waiver  of  a  forfeiture  for  breaches  of  continuing  cove- 
nants ;  Blyth  V.  Dennett  (A) ;  Price  v.  Worwood  (/). 

Mr.  Lewis  was  not  called  upon  to  reply. 


The  Lord  Chamcbllor. 

This  case  has  been  most  ably  argued  on  the  part  of 

the 

(a)  3  De  G,8f  S.  304.  (g)  2  Price,  200. 

(6)  19  Ves.  134.  (h)  8  Ves.  159. 

(r)  16  Vet.  402.  («)  2  Eden,  128. 

{d)  4  Sim.  96.  {k)  13  C.  B.  Rep.  178. 

(e)  9  Hare,  683.  (/)  4  H.  ^  N.  512. 

(y)  18  neav,S5. 
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the  Appellants  by  Mr.  Craig  and  Mr.  Ershime.    But        1S60. 
after  baying  beard  both  those  learned  gentlemen,  I  am 
bound  to  say,  that  I  think  the  decree  ought  to  be  affirmed* 

Now,  the  first  objection  to  the  application  for  specific 
performance  was  made  upon  the  ground  of  delay.  I  agree 
that,  if  there  had  been  unreasonable  delay  in  asking  for 
specific  performance,  that  would  be  a  sufficient  ground  for 
refusing  it  But  can  it  be  said  that  there  was  any  un- 
reasonable delay  here  t  The  parties  were  going  on  for  a 
considerable  time  without  any  serious  difference,  and  both 
parties  seemed  disposed  to  go  on  without  either  of  them 
asking  that  the  lease  should  be  executed.  It  very  often 
happens,  that  there  is  an  agreement  for  a  lease  for  a 
certain  time,  but  that  no  lease  is  executed,  the  parties 
going  on  during  the  term  merely  upon  the  agreement. 
That  seems  to  have  been  the  intention  of  both  sides  here 
for  a  considerable  time ;  and  I  cannot  see,  that,  until  the 
ejectment  was  brought  which  rendered  it  indispensably 
necessary  that  the  Plaintiff*  should  come  and  ask  for 
specific  performance,  any  delay  had  occurred  which 
should  debar  him  of  the  right  to  specific  performance. 
Although  he  did  not  immediately  file  his  bill  for  specific 
performance,  he  filed  it  in  quite  sufficient  time  to  prevent 
the  action  of  ejectment  having  any  operation,  if  it  was 
improperly  brought.  I  do  not  think,  therefore,  that 
there  has  been  laches  on  his  part,  which  would  prevent 
him  from  having  any  remedy  which  he  would  be  other- 
wise  entitled  to. 

Now,  it  is  admitted  that  he  is  entitled  to  a  specific  per- 
formance unless  there  have  been  breaches  of  the  covenants 
on  his  part,  which  would  have  worked  a  forfeiture  of  the 
lease  if  granted.  If  such  breaches  were  made  out,  they 
would  be  an  answer  to  the  bill,  and  would  entitle  the 
Defendants  to  a  reversal  of  the  decree  which  has  been 

pronounced 
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1860.  pronounced.  I  think  that  the  cases  of  Gregory  v. 
Wilson  (a),  and  Lewis  v.  Bond  {b\  are  well  decided,  and 
I  mean  entirely  to  be  bound  by  the  doctrine  there  laid 
down.  If  there  has  been  a  breach  of  the  agreement,  that 
is  to  say,  if  there  has  been  what  would  have  amounted 
to  such  a  breach  of  any  covenant,  which  ought  to  have 
been  introduced  into  the  lease  (had  it  been  granted)  as 
would  have  worked  a  forfeiture,  and  that  is  clearly  made 
out,  then  that  is  an  answer  to  the  bill  and  specific  per- 
formance should  not  be  decreed.  But  if  that  is  not  made 
out,  then  I  think  the  proper  course  to  be  adopted  is  that 
which  was  adopted  in  the  two  cases  that  have  been 
referred  to,  of  Pain  v.  Coombs  (c),  and  Lillie  v.  Legh  (d), 
which  is,  to  decree  specific  performance,  and  to  direct 
that  the  lease  should  bear  date  at  the  date  of  the  agree- 
ment, giving  the  landlord  the  opportunity,  if  he  thinks 
fit,  of  bringing  an  action  of  covenant  upon  the  lease,  or 
bringing  an  ejectment  for  the  forfeiture  and  so  of  recovering 
possession  of  the  premises.  The  same  judge  who  decided 
the  case  of  Gregory  v.  Wilson  (a),  concurred  in  the  deci- 
sion of  Pain  V.  Coombs  (c) ;  and  what  is  there  laid  down 
to  have  been  decided  is,  that,  there  being  a  conflict  of 
evidence  upon  the  question  whether  the  covenants  agreed 
for  had  not  been  already  broken,  the  proper  decree  was 
to  direct  the  lease  to  be  dated  at  a  time  antecedent  to  the 
alleged  breach,  and  to  require  from  the  Plaintiff  an  under- 
taking to  agree  in  any  action  that  the  lease  was  executed 
on  that  day. 

We  must,  however,  be  cautious  in  putting  a  proper 
construction  upon  the  expression  "  conflict  of  evidence ;" 
for  evidence,  merely  contradictory,  would  be  no  sufficient 

ground 

(a)  9  Hare,  683.  (c)  1  DeG,^  J.  34. 

(6)  18  Beav.  85.  {d)  3  De  G.  4  J.  204. 
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ground  for  a  decree  for  specific  performance,  unless  the        1860. 
contradiction  is  such  as  to  leave  it  in  doubt  whether 
there  has  been  such  a  breach  of  covenant  as  to  render 
it  expedient  and  proper  to  refuse  specific  performance 
upon  that  ground* 

In  the  present  case  there  is  not  only  contradictory 
evidence,  but  there  is  a  conflict  of  evidence  within  that 
meaning  of  the  word ;  for  I  must  say  that,  upon  this  evi- 
dence, I  am  not  satisfied  that  there  has  been  a  breach  of 
the  covenants  which  would  have  worked  a  forfeiture  of 
the  lease,  and  would  have  entitled  the  landlord  to  main- 
tain an  action  for  a  breach  of  the  covenants,  and  so,  as 
upon  forfeiture,  to  recover  possession  of  the  premises. 
The  inclination  of  my  mind  at  present  is  on  the  other  side. 
It  is  not  every  breach  that  will  be  sufficient ;  it  must  be 
a  serious,  wilful,  deliberate  breach,  which  would  work  a 
forfeiture,  and  would  render  the  lease  void.  Now,  with 
regard  to  the  different  breaches  of  covenant  alleged — the 
departure  from  the  four-course  system ; — the  mowing 
clover  twice  in  a  year; — the  selling  the  produce  of  the  farm 
off  the  premises; — and  the  repairs — there  is  not,  under  any 
one  of  these  heads,  evidence  that  at  all  satisfies  me  that 
there  would  have  been  a  forfeiture  of  the  lease,  and  that 
an  action  of  ejectment  must  necessarily  have  succeeded. 
With  regard  to  the  four-course  system,  any  slight  depar- 
ture from  it  would  not  necessarily  work  a  forfeiture.  There 
is  considerable  difference  of  opinion  as  to  the  four-course 
system,  and  what  constitutes  a  breach  of  that  system, 
particularly  with  regard  to  fallow;  what  would  be  a 
breach  of  the  covenant  that  the  land  should  lie  fallow  one 
year ;  whether  a  green  crop  is  allowed,  and  what  green 
crop  is  allowed.  All  that  is  left  in  doubt.  There  is, 
indeed,  evidence  to  show  that  there  was  really  no  breach 
of  covenant  in  that  respect  on  the  part  of  the  Plaintiff. 
There  is  not  only  his  own  evidence,  but  the  evidence  of 

other 
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1860.  other  persons  who  say  that  the  four-course  system  was 
substantially  pursued,  and  that  the  farm  is  now  in  better 
condition  than  it  was  at  the  time  the  agreement  was 

l*^^'  entered  into.  As  to  mowing  clover  twice,  I  do  not 
suppose  that  that  would  be  such  a  breach  of  the  covenant 
as  would  have  been  considered  a  proper  ground  for  the 
forfeiture,  or  would  have  induced  a  jury  to  find  for  the 
Plaintiff  in  an  action  of  ejectment. 

Then  as  to  the  selling  part  of  the  produce  off  the 
farm  without  bringing  back  an  equivalent:  upon  that 
the  evidence  is  contradictory;  but  if  it  can  be  proved 
that  the  farm  is  in  a  better  condition  than  it  was  in  at 
the  time  when  the  agreement  was  entered  into,  that 
would  lead  to  the  fair  inference  that  there  had  been  no 
deterioration  of  the  farm  by  sending  out  the  produce 
of  the  farm  without  an  equivalent  being  brought  in. 
As  to  the  repairs,  I  think  it  stands  uncontradicted  that 
the  repairs  of  the  farm  are  at  present  in  an  unsatisfactory 
state ;  but  it  is  asserted  on  the  part  of  the  Plaintiff,  and 
1  sworn  to,  that  the  repairs  which  ought  to  have  been  done 

'  on  the  part  of  the  Defendant  were  not  done,  and  he 

accounts  in  that  manner  for  the  condition  in  which  the 
farm  now  is. 

Upon  the  whole,  I  think  there  is  not  by  any  means 
such  a  case  made  out  on  the  part  of  the  Defendant  as  to 
show  that  there  was  a  clear  breach  of  the  covenants  that 
ought  to  have  been  in  the  lease,  so  that  a  forfeiture 
would  have  been  worked  and  an  ejectment  could  have 
been  maintained. 

A  question  has  also  been  raised  with  regard  to  waiver, 
which  it  is  not  for  me  to  determine.  Not  only  was  the 
rent  received,  but  with  regard  to  part  of  the  breaches  of 
the  covenant  that  are  complained  of,  they  were  done 

with 
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with  the  knowledge  of  the  Defendant;  and  although 
■he  lays  that  she  complained,  that  is  denied  on  the  other 
aide,  and  upon  that  point  the  evidence  is  contradictory. 

I  think  that|  according  to  the  doctrine  laid  down  and 
acted  upon  in  Pain  v.  Coombs  (a),  Vice^-Chancellor 
Stuart  was  fully  justified  in  making  the  decree  which  is 
under  appeal,  and  which  I  think  ought  to  be  affirmed, 
except  that  the  proceedings  in  ejectment  should  be  stayed 
without  costs.  As,  however,  the  appeal  was  brought  not 
upoti  that  part  of  the  decree,  but  on  the  ground  of  spe^ 
cific  performance  being  decreed,  the  Appellant  must  pay 
all  the  costs  of  the  appeal. 

(a)  \  DeG.J^  J.  34. 


1860. 


npHIS  was  an  appeal  from  a  decree  of  Vice-Chancellor 
^      Stuart,  declaring  valid  and  effectual  the  following 
devise  contained  in  the  will  of  Richard  Long^  the  tes- 
tator in  the  cause,  dated  the  2^nd  January,  1853. 


CARNE  V.  LONG. 

May  28. 

Before  The 

Lord 
Chancellor 

Lord 
Campbell. 

The  Penxance 
Public  Library 

After  directing  payment  of  bis  debts  and  funeral  and  and  kept  on 
testamentary  expenses  out  of  his  personal  estate,  and  ^'^  ^7,  ^® 

•^        *  *  ^        Bubscnptions 

making  of  certain 

inhabitants  of 
Penmnce,  for  tbe  purpose  of  purchasing  and  preserving  books  for  the  use  of  such 
■ttbscribers.  Tbe  sabscribers  were  elected  bj  baltot,  and  the  management  of  the 
library  conducted,  according  to  printed  rules,  by  ofikers  chosen  by  the  subscribers  from 
amongst  themselves.  By  one  of  these  rules  it  was  provided,  that  the  property  in  the 
books  and  everything  else  belonging  to  tbe  library  should  be  altogether  vested  in  the 
officers  for  the  time  being,  who  should  be  trustees  for  the  subscribers ;  and  another  rule 
provided  that  the  institution  should  not  be  broken  up  so  long  as  ten  members  remained : — 
Held,  that  a  devise  of  freeholds  to  the  trustees  for  the  time  being  of  the  Penzance 
Public  Library,  to  hold  to  them  and  their  successors  for  ever,  for  the  use,  benefit, 
maintenance  and  support  of  the  said  library,  was  void,  as  tending  to  a  perpetuity. 
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1860.        making  certain  specific  devises  and  bequests,  and  giving 
^^JP^^^       all  his  other  real   and   personal  estate  to  the  trustees 
V.  therein  named,  their  heirs,  executors,  administrators  and 

LoMo.  assigns,  according  to  the  nature  and  quality  thereof  re- 
spectively, upon  trust  in  the  first  place  to  pay  and 
discharge  all  his  debts,  funeral  and  testamentary  ex- 
penses, and  in  the  next  place  in  trust  for  the  only  use 
and  benefit  of  his  wife  for  and  during  her  natural  life, 
the  will  proceeded  as  follows  :— "  And  from  and  after  the 
decease  of  my  said  wife  I  give  and  devise  all  that  my 
freehold  mansion  house  and  premises  called  The  Abbey, 
situate  in  Penzance  aforesaid,  with  the  appurtenances 
thereunto  belonging,  unto  the  trustees  for  the  time  being 
of  the  Penzance  Public  Library,  to  hold  to  them  and 
their  successors  for  ever,  for  the  use,  benefit,  maintenance 
and  support  of  the  said  library/' 

Upon  the  decease  of  the  testator's  widow  in  1857,  the 
bill  in  the  present  suit  was  filed  by  the  trustees  of  the 
Penzance  Public  Library,  praying  that  the  devise  in 
their  favor  contained  in  the  testator's  will  might  be 
declared  good  and  valid,  and  that  all  necessary  directions 
might  be  given  for  vesting  the  legal  estate  therein  in  the 
Plaintiffs. 

The  Penzance  Public  Library,  it  appeared,  was  esta- 
lished  in  1818,  by  means  of  the  voluntary  subscriptions 
of  certain  inhabitants  of  that  town,  its  original  members, 
for  the  purpose  of  purchasing  and  preserving  books  for 
the  use  of  the  subscribers.  The  members  were  eligible 
by  ballot,  and  the  management  of  the  institution  was 
conducted  in  accordance  with  certain  printed  rules  by 
oflBcers  chosen  from  amongst  themselves  by  the  general 
body  of  subscribers.  Amongst  those  rules  were  the 
following : — 

"  Rule  1. 


CASES  IN  CHANCERY. 

"  Rule  1. — Subscribers  of  one  guinea  annually ,  being 
duly  elected  and  paying  one  guinea  entrance,  shall  be 
ordinary  members. 

**  Rule  2, — Subscribers  of  ten  guineas  shall  be  ordi- 
nary members  for  life. 

"  Rule  3. — Annual  subscribers  of  two  guineas,  and  life 
subscribers  of  twenty  guineas,  shall  be  also  members  of 
the  committee. 

"  Rule  7.— Strangers  who  have  not  resided  in  Pen^ 
zance  or  its  neighbourhood  more  than  three  months,  may 
(on  the  recommendation  of  a  member  entered  in  a  book 
called  the  visitors*  book)  have  access  to  the  library,  and 
the  privilege  of  reading  the  books  there  for  one  month 
only. 

"  Rule  27. — The  property  in  the  books,  and  everything 
else  belonging  to  the  library,  shall  be  altogether  vested 
in  the  officers  for  the  time  being,  who  shall  be  trustees 
for  the  subscribers ;  and  no  member  shall  have  any  indi- 
vidual right  or  property  therein,  or  shall,  on  pretence  of 
such  right,  retain  any  book,  refuse  to  pay  any  fine,  or 
break  any  of  the  rules  that  are  now  or  may  hereafter  be 
adopted. 

"  Rule  28. — None  of  these  laws  which  may  hereafter 
be  made  shall  be  altered,  but  at  the  annual  general 
meeting ;  a  notice  of  any  proposed  alteration  must  be 
stuck  up  in  the  library  ^t  least  on^  month  before  such 
notice. 


77 


1860. 


Carmb 

o. 
Long. 


"  Rule  29. — The  institution  shall  not  be  broken  up  as 
long  as  ten  members  remain ;  but  whenever  the  number 
shall  be  reduced  below  ten,  all  donations  shall  be  re- 
turned to  the  donors,  or  their  representatives,  who  may 
claim  the  same;  and  the  remaining  books  and  other 
articles  shall  be  forthwith  sold  by  public  auction,  and 

the 
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IS^iO.  the  proceeds  appropriated  to  the  foundation  or  support 
of  some  scientific  institution  in  the  town  of  Penzance,  to 
be  determined  by  a  majority  of  the  remaining  members. 

Mr.  Malins  and  Mr.  Eddis  for  the  Plaintifis. 

It  is  admitted  that  the  society  could  not  take  the 
benefit  of  this  devise  if  it  were  a  body  in  the  nature  of 
a  corporation  aggregate.  But  it  cannot  be  so  regarded  ; 
nor  can  the  gift  to  it  be  considered  as  a  gift  to  a 
charity^  for  it  is  not  for  a  public  purpose.  The  gift 
might  have  been  void  if  made  for  the  benefit  of  a  public 
library  belonging  to  the  crown  ;  Trustees  of  the  British 
Museum  v.  White{a).  But  this  library  is  not  a  public  one 
in  that  sense,  for  although  any  inhabitant  of  Penzance 
might  become  a  member  by  payment  of  the  subscription, 
still  the  beneficiaries  can  be  regarded  only  as  a  limited 
class.  The  trust  here  is  not  in  the  nature  of  a  public 
dedication,  but  rather  of  a  gift  to  a  number  of  private 
persons;  Lileyv.  Hey(b).  [The  Lord  Chancellor: 
Is  not  the  case  governed  by  the  late  decision  in  Thomson 
V.  Shakespear  (c)  ?  By  one  of  the  rules  of  the  society, 
it  is  provided  that  the  institution  is  not  to  be  broken  up 
so  long  as  ten  members  remain.  Does  not  that  show 
that  the  testator  must  have  contemplated  a  gift  in  per- 
petuity ?]  The  object  of  the  gift  in  TTiomson  v.  Shahes^ 
pear{c)  was  to  keep  on  foot  a  museum  as  a  perpetual 
memorial  of  Shakespeare,  an  object  which  could  only  be 
eflfected  by  means  of  a  gift  in  perpetuity.  In  the  present 
case  the  body  of  subscribers  might,  without  violating  the 
terms  of  the  gift,  alienate  at  any  time  the  property  de- 
vised, and  apply  the  proceeds  in  the  purchase  of  books 
or  other  articles  necessary  for  the  use  of  the  society. 

Mr. 

(«)  2  5.  4-  5.  b94.  (c)  I  DeG^P.^J.  S99. 

(*)  1  Umt,  5aa 
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Mr.  Bacon  and  Mr.  Bovill  for  the  beir-at-law,  were        1860. 
not  called  upon. 


T^e  Lord  Chancellor. 

I  think  that  this  devise  falls  within  the  principle  of 
the  recent  decision  of  Thomson  v.  Shakespear  (a) ;  that 
it  must  lead  to  a  perpetuity ;  and  that  it  is  not  therefore 
for  a  lawful  purpose. 

I  agree  with  the  Vice-Chancellor,  that  this  is  not  a 
charity  within  the  meaning  of  the  Statute  of  Mortmain, 
but  I  do  not  know  that  I  quite  concur  in  all  his  remarks 
about  the  duty  of  the  Court  to  struggle  against  the  appli- 
cation of  the  Mortmain  Act  That  act  was  passed  to 
remedy  what  was  considered  a  great  public  mischief,  and 
I  do  not  know  that  it  is  a  great  interference  with  the 
rights  of  a  person  to  prevent  him,  when  on  the  point  of 
descending  into  the  grave,  from  making  a  disposition  of 
his  property  away  from  his  family  in  ssecula  seculorum. 

I  look  upon  this  as  a  devise  for  the  benefit  of  a 
society  of  individuals  in  Penzance.  My  objection  to  it 
is,  that  it  tends  to  a  perpetuity,  an  objection  with  which 
the  Vice-Chancellor  does  not  appear  to  have  dealt,  but 
which  appears  to  me  wholly  fatal  to  the  devise.  The 
clear  intention  of  the  testator,  as  expressed  by  the  will, 
is,  that  this  should  be  a  gift  in  perpetuity  to  this  insti- 
tution at  Penzance.  The  gift  is  to  the  trustees  for  the 
time  being  of  the  society  and  their  successors,  to  be  held 
to  them  and  their  successors  for  ever,  they  holding  it  for 
the  use,  benefit,  maintenance  and  support  of  the  library. 
If  the  devise  had  been  in  favor  of  the  existing  members 
of  the  society,  and  they  had  been  at  liberty  to  dispose  of 

the 

(a)  1  De  G.,  F.  4  J.  399. 
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1860.  the  property  as  they  might  think  fit,  then  it  might,  I 
think,  have  been  a  lawful  disposition  and  not  tending 
to  a  perpetuity.  But  looking  to  the  language  of  the 
rules  of  this  society,  it  is  clear  that  the  library  was 
intended  to  be  a  perpetual  institution,  and  the  testator 
must  be  presumed  to  have  known  what  the  regulations 
were.  By  one  of  these  it  is  provided,  that  the  society  is 
not  to  be  broken  up  so  long  as  ten  members  remain. 

The  devise,  therefore,  is  for  the  benefit  of  a  subsisting 
society,  and  one  which  is  intended  to  subsist  so  long  as 
ten  members  remain,  and  the  property  comprised  in  the 
devise  is  therefore  to  be  taken  out  of  commerce  and 
to  become  inalienable,  not  for  a  life  or  lives  in  being  and 
twenty-one  years  afterwards,  but  for  so  long  as  ten  of  the 
members  of  the  society  shall  remain.  This  seems  to  me 
a  purpose  which  the  law  will  not  sanction  as  tending  to 
a  perpetuity ;  and  I  think  the  recent  decision  in  Thomson 
V.  Shahespear  is  in  point  and  governs  the  present  case. 

The  decision  of  the  Vice-Chancellor  must  therefore  be 
reversed  without  costs,  and  the  devise  declared  to  be 
void. 
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DRAKE  V.  SYMES. 

May  30, 

rpHIS  was  a  motion  by  the  Plaintiff  to  discharge  an     Before  The 
order  of  Vice-Chancellor  Wood,  directing  that  in-      ^*'^'    "*" 


TICE8. 


terrogatories  which  had  been  filed  for  examination  of  After  the  de- 

the  Defendants,  in  answer  to  the  amended  bill,  should  ^^?4*"Vu?i"* 

'  ^  '  original  bill 

be  taken  off  the  file,  with  leave  to  the  Plaintiffs  to  file  had  answered 

fresh  interrogatories  before  the  7th  of  June.  gatorier'the 

Plaintiff 
The  original  bill  was  filed  by  the  Plaintiffs  on  the  5th  JIJJ^^^^/j^J'" 
of  May,  1859,  on  behalf  of  themselves  and  all  other  the  fresh  state- 
shareholders  in  a  life  insurance  society  (except  the  De-  JJ™/^  i)efend. 
fendants)  against  the  directors.     An  answer  was  put  in  ants,  but  re- 
to  which  exceptions  for  insufficiency  were  allowed  (a),  of  the  materials 
The  Defendants,  on  the  11th  of  January,  1860,  put  in  a  jf„*^«  ?-"^?«l 

•     ./y»  tmf  1      r   -MM       »  bill.     He  then 

further  answer.     The  Plaintiffs,  on  the  2  ah  of  March,  filed  interro- 

1860,  amended  their  bill,  adding  other  Defendants,  and  fjf^,f?th^'°^ 

filed  interrogatories,  going  through  the  whole  of  the  whole  of  the 
statements  in  the  amended  bill,  which  were  to  a  great  thebufas'" 

extent  the  same  as  those  of  the  original  bill,  and  by  the  amended,  and 

note  at  the  foot  required  each  of  the  Defendants  to  an-  of  the  Defend- 

swer  all  the  interrofi^atories.     The  original   Defendants  ants  to  answer 

1        ,       .  .  «r  ,      ^,  ,  »J1  ^^^  interro- 

moved  to  take  the  interrogatories  off  the  file,  and  an  gatories. 

order  to  the  effect  above  mentioned  was  made  by  Vice-  ^  »     i  *" 

Chancellor  Wood,  the  application 

of  the  original 

Mr.  Locock  Webb  for  the  Plaintiffs,  in  support  of  the  Sauhe?n^-' 

appeal  motion.  terrogatories 

should  be 

It  was  necessary  to  call  upon  the  new  Defendants  to  token  off  the 

answer  all  the  interrogatories.     What  the  Plaintiffs  have  n^^xy  for  the 

done  is  both  regular  and  proper,  as  regards  them,  and  the  Plaintiff  to  the 

1  11  /v    1       />i         -n  "c^  interroga- 

mterrogatories  ought  not  to  be  taken  off  the  nle.     Even  tones  witliin  a 

Qg  limited  time, 

(a)  See  Johns,  647.  had  been 

^  '  rightly  made. 

Vol.  II— 1.  G  D.F.J. 
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1860.  as  to  the  original  Defendants,  there  is  no  sufficient  reason 
for  so  doing,  they  are  not  obliged  to  answer  again  any- 
thing which  they  have  already  answered. 

Mr.  W.  M.  James  and  Mr.  Cotton  in  support  of  the 
Vice-Chancellor's  order. 

Such  interrogatories  as  these  are  an  abuse  of  the 
process  of  the  Court  It  may  be  proper  to  call  upon  new 
Defendants  to  answer  them  all,  but  the  Plaintiff  ought 
not  to  be  allowed  to  throw  upon  the  original  Defendants 
the  burden  of  picking  out  and  declining  to  answer  so 
much  of  them  as  has  already  been  answered,  which 
amounts  to  the  greater  part  of  them.  The  Court  will 
not  allow  the  mere  fact  of  some  other  persons  having 
been  made  Defendants  to  protect  the  interrogatories  from 
being  taken  off  the  file ;  if  such  were  to  be  the  rule,  the 
making  a  person  a  party  on  the  most  frivolous  pretence 
might  be  made  a  means  of  oppressing  the  original  De- 
fendants. 

Mr.  Z.  Webb  in  reply. 

The  Lord  Justice  Knioht  Bruce. 

The  motion  before  the  Vice-Chancellor  was  made^  as 
I  understand  the  case,  by  persons  who  were  the  only 
Defendants  to  the  original  bill,  and  who  had  answered 
the  original  bill,  and  who  must  be  taken  in  form  at  least, 
but  as  I  think  in  substance  also,  to  have  answered 
fully  the  interrogatories  founded  on  the  original  bill. 
The  bill  is  then  amended,  and  certain  materials  are 
added ;  whether  the  addition  of  new  Defendants  is  sub- 
stantial or  unsubstantial,  I  give  no  opinion ;  that  point 
may  be  assumed  either  way.  In  the  amended  bill^  all 
the  original  Defendants  were  retained,  new  interrogatories 
were  filed,  and  these  new  interrogatories  include  the  whole 

matter 
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matter  of  the  bill,  not  only  the  matter  introduced  by  amend- 
ment, but  matter  not  inconsiderable  in  extent,  which  was 
in  the  original  bill,  and  has  been  retained  in  the  amended 
bill.  The  interrogatories  then  contain  a  note,  requiring 
each  of  the  Defendants  to  answer  all  of  them.  This 
requisition  applies  to  the  original  Defendants  as  much  as 

to  the  new;  the  original  defendants  are,  therefore,  required 
to  answer  over  again  almost  every  interrogatory  which  they 
had  previously  answered.  I  am  of  opinion  that  such  a 
course,  if  not  both  irregular  and  oppressive^  is  substan- 
tially irregular,  that  the  interrogatories  were  rightly 
ordered  to  be  taken  off  the  file,  and  that  the  present 
appeal  motion  ought  to  be  refused  with  costs. 
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The  Lord  Justice  Turner. 

I  am  of  the  same  opinion.  The  object  of  the  act 
15  &  16  Vict.  c.  86,  and  of  the  orders  of  the  Court  was 
that  Defendants  should  not  be  required  to  answer  as  to 
matters  with  respect  to  which  it  was  useless  for  them  to 
answer,  thus  saving  the  expense  occasioned  by  an  answer 
as  to  immaterial  points.  This  object  would  be  defeated 
if  such  a  course  as  has  been  taken  by  the  Plaintiffs  in 
the  present  case  were  to  be  allowed. 


G  2 
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May  30. 

Before  The 

Lord 
Chancellor 

Lord 
Campbell. 

Shares  in  a 
railway  com- 
pany, which 
had  demised 
its  under- 
taking to 
another  rail- 
way company 
for  1,000 
years,  at  a 
fixed  annual 
rent,  secured 
by  power  of 
re-entry,  with 
an  option  to 
the  lessees  to 
become  pur- 
chasers of  the 
line:  Held,  to 
retain  their 
quality  of 
pure  personal 
estate,  and  not 
to  bean 
interest  in 
land  within 
the  Statute 
of  Mortmain. 


TAYLOR  V.  LINLEY. 

rpHlS  was  an  appeal  from  the  decision  of  Vice-Chan- 
cellor  Stuart,  by  which  a  declaration  was  intro- 
duced into  an  order  on  further  consideration  to  the 
effect  that  certain  shares  in  the  Hull  and  Selby  Railway 
Company y  in  the  Chief  CIerk*s  certificate  mentioned,  and 
the  dividends  received  thereon  since  the  death  of  the 
testator  in  the  cause,  were  pure  personal  estate  bequeathed 
to  charity,  and  formed  part  of  the  charity  fund  in  the 
testator's  will  mentioned. 

The  following  are  the  short  facts  of  the  case,  which  is 
reported  below,  in  Mr.  Giffard*s  reports  (a). 

The  testator,  by  his  will,  dated  the  6th  October,  1853, 
bequeathed  all  his  printed  books,  household  furniture, 
and  all  such  his  monies  and  securities  for  money,  and  all 
such  other  part  of  his  personal  estate  whatsoever  and 
wheresoever  not  thereinbefore  bequeathed,  as  might  be 
lawfully  bequeathed  by  him  for  charitable  purposes  and 
which  he  called  his  charity  fund,  to  the  trustees  of  his 
will,  upon  trust  to  keep  the  same  separate  and  distinct 
from  the  proceeds  of  the  sale  of  his  real  estate,  and  such 
parts  of  his  personal  estate  as  could  not  be  lawfully 
applied  to  charitable  purposes,  and  directed  the  property 
to  be  sold  and  the  monies  to  arise  from  the  sale  to  be 
invested  in  the  names  of  his  trustees  and  of  the  Reverend 
Norfolk  Jackson,  in  the  public  stocks,  or  on  mortgage  of 
freehold  or  copyhold  estates  in  England  or  Wales,  to  be 
held  by  them  upon  trust  that  the  same  should  be  distri- 
buted by  them  and  the  Mayor  o(  Beverley,and  the  vicar  of 

St.  Mary's 

(a)   VoL  1,  p.  G7. 
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St.  Manfs  Beverley^  for  the  time  being,  for  the  benefit        1860. 
of  honest  and  deserving  domestic  female  servants  living 
within  eight  miles  of  the  GuUdliall  of  Beverley,  in  the 
manner,  and  subject  to  the  regulations  in  the  will  men- 
tioned. 

By  the  decree  the  usual  administration  accounts  had 
been  directed;  and  it  was,  amongst  other  things,  ordered 
that,  in  taking  the  accounts  of  the  testator's  personal 
estate,  such  part  thereof  as  could  not  by  law  be  be- 
queathed for  charitable  purposes  should  be  distinguished 
from  such  part  thereof  as  could  by  law  be  bequeathed 
for  such  purposes. 

The  Chief  Clerk,  by  his  certificate  dated  the  I4th 
Febmary,  1859,  certified  that  the  executors  had  received 
personal  estate  not  specifically  bequeathed  to  the  amount 
of  \jbOOL  I2s.  lOrf.,  of  which  520/.  Is.  Ad.  was  by  law 
bequeathed  for  charitable  purposes;  and  \52l.  XSs.  9d., 
further  part  thereof  was  not  so  bequeathed ;  and  3271. 
lis.  9d.  residue  thereof  was  also  not  effectually  so 
bequeathed  not  being  of  the  nature  of  pure  personal 
estate,  but  having  arisen  from  dividends  in  respect  of 
shares  in  the  Hull  and  Selby  Railway  Company,  which 
dividends  were  paid  out  of  the  rents  received  by  that 
company  firom  the  North  Eastern  Railway  Company,  as 
lessees  of  the  whole  of  the  Hull  and  Selby  Railway 
under  a  lease,  dated  the  12th  May,  1855,  for  the  term 
of  1,000  years,  at  a  fixed  rent  of  70,000/.  But  the 
certificate  in  this  respect  was  expressed  to  be  subject  to 
the  Court  being  of  a  contrary  opinion.  The  certificate 
stated  that  the  above-mentioned  companies,  by  contract 
under  seal,  dated  the  30th  June,  1845,  had  agreed 
between  themselves,  in  addition  to  the  terms  of  the 
above  lease,  that  the  North  Eastern  Railway  Company 
should,   at  any  period  during   the  continuance  of  the 

lease. 
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I860.       lease^  after  the  expiration  of  five  years  from  the  Isi  July ^ 
^■^^^^^^       1845,  having  obtained  the  necessary  powers  from  parlia- 
V.  ment  for  that  purpose,  and  after  giving  six  months'  notice, 

LiNLET.  hsLwe  power  to  purchase  the  whole  of  the  works  and  plant 
of  the  Hull  and  Selby  Railway  Company,  The  certifi- 
cate further  stated  that  the  North  Eastern  Railway 
Company  had  intimated  an  intention  of  exercising  their 
right  of  purchase  under  the  contract,  but  that  no  formal 
notice  had  been  given  by  them  to  that  effect. 

By  the  114th  section  of  the  act  6  Will.  4,  c.  Ixxx., 
incorporating  the  Hull  and  Selby  Railway  Company,  it 
was  enacted,  that  all  the  shares  in  the  undertaking  or 
the  joint  stock  or  fund  of  the  said  company  should,  to 
all  intents  and  purposes  be  deemed  personal  estate,  and 
transmissible  as  such,  and  should  not  be  deemed  to  be 
of  the  nature  of  real  property. 

By  the  statute  9  &  10  Vict.  c.  ccxli.,  passed  in  1846, 
the  Hull  and  Selby  Railway  Company  were  empowered 
to  lease  for  any  terra  of  years,  and  also  absolutely 
to  sell,  their  undertaking  and  the  premises  connected 
therewith  to  the  London  and  North  Midland  Railway 
Company  and  the  Manchester  and  Leeds  Railway  Com- 
pany, or  one  of  them  as  the  case  might  be.  By  the 
second  section  of  this  act  it  was  enacted  that  the  pur- 
chase-money of  the  Hull  and  Selby  Company  should  be 
paid  to  the  directors  thereof  for  the  time  being,  to  be 
held  by  them  upon  the  trusts  thereinafter  mentioned. 
By  the  fifth  section  it  was  provided  that,  upon  payment 
of  the  purchase-money  to  the  Hull  aud  Selby  directors 
as  aforesaid,  the  acts  relating  to  the  Hull  and  Selby 
Railway  Company  should  be  and  the  same  were  thereby 
repealed. 

The  seventh  section  provided  that,  on  payment  of  the 

purchase- 
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purchase-money  to  the  Hull  and  Selhy  Railway  Com-       1860. 
pany^  that  undertaking,  with  its  works,  plant,  &c.,  was 
to  become  vested  in  the  purchasing  companies  or  com- 
pany as  the  case  might  be. 

By  the  fifteenth  section,  it  was  provided  that  the 
directors  of  the  Hull  and  Selby  Railway  Company 
were  to  stand  possessed  of  the  said  purchase-money 
upon  trust,  after  paying  or  providing  for  the  payment  of 
all  debts,  liabilities  and  engagements  of  the  Hull  and 
Selby  Raiboay  Company,  to  divide  the  purchase  and 
other  monies  rateably  between  the  several  persons  who, 
at  the  time  of  the  payment  of  the  purchase- money,  or 
the  balance  or  surplus  thereof,  as  the  case  might  be, 
should  be  proprietors  of  shares  in  the  capital  of  the 
same  company  in  proportion^ to  the  number  and  amount 
of  their  respective  shares  therein,  and  their  respective 
executors,  administrators  and  assigns. 

By  the  North  Eastern  Railway  Company^ s  Act,  1854 
(17  &  18  Vict.  c.  ccxi.)>  the  York  and  North  Midland 
Railway  Company  was  dissolved,  and  its  undertaking, 
rights,  property  and  effects  united  and  vested  with  and 
in  the  North  Eastern  Railway  Company,  and  the  un- 
dertaking, and  the  liabilities  and  obligations  of  the  dis- 
solved company  were  also  by  the  same  act  transferred 
to  and  imposed  upon  the  North  Eastern  Railway 
Company* 

The  lease  of  the  12th  May^  1855,  referred  to  in  the 
Chief  Clerk's  certificate,  purported  to  be  made  in  pur- 
suance of  an  agreement  contained  in  a  deed  of  arrange- 
ment, dated  June  30,  1845,  between  the  Hull  and 
Selby  Railway  Company  of  the  one  part  and  the 
York  and  North  Midland  Railway  Company  of  the 
other  part,  and  it  reserved  a  power  of  re-entry  by  the 

Hull 
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1 860.  Hull  and  Selby  Railway  Company  for  non-payment  of 
the  rent  or  breach  of  the  covenants  reserved  and  con- 
tained in  the  lease,  and  it  contained  a  proviso  that  the 
demised  premises  were  to  be  held  subject  to  the  right 
and  privilege  thereby  reserved  to  the  directors  of  the 
Hull  and  Selby  Railway  Company  to  hold  their  meet- 
ings in  the  rooms  at  the  Hull  station. 

Mr.  Greene  and  Mr.  G.  O.  Edwards  in  support  of 
the  appeal. 

We  admit  the  general  and  well-established  rule  that 
shares  in  a  railway  company  carrying  on  business  in  the 
ordinary  way  are  pure  personalty.  Myers  v.Periyal(a); 
Edwards  v.  Hall(b).  In  the  present  case,  however, 
we  submit  that  the  lease  by  the  Hull  and  Selby  Com-' 
pany  to  the  North  Eastern  Railway  Company^  with  the 
optional  contract  of  sale,  has  changed  the  nature  of  the 
property  in  the  shares.  What  the  shareholders  of  the 
former  company  now  receive  is  an  aliquot  share  of  a 
fixed  rent  for  the  demise  of  their  land,  secured  by  a 
power  of  re-entry.  That  is  sufficient  to  impart  a  taint 
of  realty  to  their  shares,  at  least  to  the  extent  of  prevent- 
ing the  property  in  them  from  being  pure  personalty. 
Toppin  V.  Lomas{c)\  Ware  v.  Cumberlege  (d).  The 
Hull  and  Selby  Company  have  here  no  longer  any 
interest  in  the  property  of  the  line  leased,  but  have  only 
to  look  to  a  fixed  rent  issuing  out  of  the  land.  They 
are,  in  fact,  no  longer  a  trading  company,  but  are  in  the 
position  of  a  landlord  entitled  to  receive  and  demand, 
not  a  share  of  the  profits,  but  an  annual  rental  of  70,000/. 
firom  the  lessees;  and  their  shares,  therefore,  are  no 
longer  within  the  rule  laid  down  in  Myers  v.  Perigal(a) 

and 

(a)  2  De  G.,  M.  Sf  G.  599.  (c)  16  C.  B.  145. 

(b)  6  De  G.,  M.  S^  G.  74.  {d)  20  Beav.  503. 
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and  the  other  cases  relating  to  railway  companies  still        18G0. 

carrying  on  business.     Morris  v.  Glyn  (a).  v^v-^^ 

Taylor 

V. 

Mr.  F.  G.  A.  Williams  for  another  party  in  the  same       Linley. 
interest  as  the  appellant. 

Mr.  Malins  and  Mr.  Bury  for  the  charity  trustees. 

The  shares  in  the  Hull  and  Selby  Railway  Company 
are  admitted  to  have  been  pure  personalty  the  day 
before  the  lease.  What  tlie  shareholders  parted  with  by 
the  lease  was  pure  personalty  for  an  annual  consideration 
of  a  fixed  sum,  the  security  remaining  what  it  was  before, 
viz.  the  profit  to  arise  from  working  the  railway,  or  pure 
personal  estate.  It  is  difficult  to  see  how  the  taint  of 
realty  could  arise  upon  the  execution  of  the  lease.  The 
land  is  realty,  but  the  Statute  6  Will.  4  and  tlie  autho- 
rities say,  that  the  shares  are  pure  personal  estate. 
After  the  lease  the  Hull  and  Selby  shareholders  receive 
their  dividends  out  of  a  sum  of  a  fixed  amount,  but,  with 
the  exception  of  the  covenants  of  the  lessees,  their  se- 
curity for  the  dividends  is  no  higher  than  it  was  before. 
Watson  V.  Spratley  (6) ;  Hayter  v.  Tucker  (c).  The 
proviso  that  the  directors  of  the  Hull  and  Selby  Com- 
pany are  to  have  the  privilege  of  holding  meetings  at 
the  Hull  station,  is  for  the  purpose  only  of  their  receiving 
the  rent  when  payable,  and  dividing  it  amongst  the 
shareholders. 

Mr.  Greene  in  reply. 

The  lessees  oannot  be  regarded  as  agents  for  the 
lessors  for  the  purpose  of  earning  profits  and  paying  them 
out  of  such  profits.  If  there  should  be  no  profit  made 
in  any  particular  year,  the  lessors  would  still  be  entitled 

to 

(a)  5  Jur.  N.  S.  1047.  (f)  4  Kay  4  J.  243. 

(6)  10  Exch.  222. 
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to  demand  and  receive  the  70,000/.  for  rent.  The  Hull 
and  Selhy  Railway  Company  having  thus  divested  them- 
selves of  their  trading  capacity,  their  shares  have  been 
brought  within  the  Mortmain  Act. 


He  referred  to  Baxter  v.  Brown  (a). 


The  Lord  Chancellor. 

The  general  rule  is  well  established,  that  shares 
in  a  railway  company  carrying  on  business  are  pure  per- 
sonal estate.  I  am  now  called  upon  to  say  that,  if  a 
railway  company,  instead  of  carrying  on  business  itself, 
enters  into  an  arrangement  with  another  railway  com- 
pany, such  as  that  between  the  Hull  and  Selby  Railway 
Company  and  the  North  Eastern  Railway  Company,  in 
this  case,  the  shares  in  the  lessors*  company  cease,  from 
the  time  at  which  that  which  is  here  called  a  lease  is 
executed,  to  be  pure  personalty.  I  was  much  struck 
with  the  argument  of  Mr.  Greene^  but  it  has  not  con- 
vinced me  that  the  Vice-Chancellor's  decision  is  wrong. 
In  this  case,  after  the  lease  had  been  executed,  the  HuU 
and  Selby  Company  still  continued  to  subsist  as  a  rail- 
way company,  consisting  of  directors  and  shareholders  ; 
and  shares  therein  are  held  and  transferred  exactly  in 
the  same  manner  as  they  were  previously  to  the  lease, 
and  at  any  time,  on  breach  of  any  or  either  of  the 
covenants  in  the  lease,  the  company  may  re-enter  and 
resume  the  working  of  their  line.  Then  the  question  is, 
is  the  character  of  the  shares  to  be  considered  as  altered 
in  the  interval  between  the  execution  of  the  lease  and 
the  resumption  of  the  line  by  the  company  on  forfeiture? 
I  think  that  they  are  not  to  be  considered  as  changed  in 

quality, 
(fl)  7  Man.  4*  G.  198. 
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quality,  and  that  they  still  remain  pure  personal  estate.        1860. 

Although  this  is  called  a  lease,  regard  must  still  be  had 

to  what  the  real  character  of  the  transaction  was.     The 

real  arrangement  was,  that  the  Hull  and  Selhy  Railway 

Company  were  to  allow  the  lessees  to  work  the  line,  and 

make  a  profit  on  it,  and  out  of  that  profit  to  pay  a  fixed 

sum  per  annum  to  the  lessors.     It  was  a  fixed  sum  of 

70,000/.,  but  I  think  in  the  result  it  is  the  same  thing 

as  if  it  had  been  a  sum  varying  according  to  the  amount 

of  profit  made  by  the  lessees.     The  whole   profit  of 

the  line  is  made  by  the  lessees,  but  the  rental  paid  to 

the  lessors  is  part  of  that  profit,  and  the  nature  of  their 

property  remains  unchanged.     Suppose  the  lease  had 

been  of  part  only  of  the  line,  and  that  instead  of  a  letting 

for  1,000  years,  it  had  been  only  for  a  day,  as  if  the 

use  of  the  London  and  Epsom  line  were  let  for  a  fixed 

sum  during  the  Derby  day.     Would  that  have  altered 

the  character  of  the  shares  ?     I  think  not.     That  would 

only  be  reserving  compensation  out  of  the  profits  made 

by  the  persons  called  lessees,  for  the  use  of  the  line 

for  a  day.     Therefore  it  seems   to   me  that  the  Vice- 

Chancellor  has  taken  the  right  view  of  this  question,  and 

that  these  shares  are  not  an  exception  to  the  general 

rule,  that  shares   in  a  railway  company   carrying   on 

business  are  pure  personalty. 

The  appeal  must  be  dismissed  with  costs. 
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30,  31. 
Before  The     ^I^HIS  was  an  appeal  by  the  Plaintifis  from  a  decree  of 

^l^rJ.""  the  Master  of  the  Rolls  dismissing  their  bill  with 

A  mortgagee  costs,  but  without  prejudice  to  such  claim,  if  any,  as 
of  a  devisee       ^jj^y  might  be  entitled  to  make  in  a  suit  of  Moss  v. 

filed  a  bill  to  -^        f 

enforce  his        Bainbriffge,  in  which  a  decree  had  been  made. 

security,  and 
obtained  a 

decree  con-  The  object  of  the  suit  was  to  raise  two  legacies  of 

inquiry  as  to  1>000/.,  given  by  a  will  dated  in  1818  of  Thomas  JBain^ 
the  incum-        brigge,  the  validity  of  which  had  been  the  subject  of 

brances  on  the  ,    ,.  . 

estate.     Im-      much  litigation. 

mediately 

afterwards  a 

legatee,  whose       The  testator  in  1815  made  a  will,  by  which  he  devised 

cS*r%d^on  the  *^  ^^^  James,  James  Hall  and  James  Blair,  his  Wood- 
estate  and  had  seat  estate,  upon  trusts,  which,  for  the  present  purpose, 
the  mortgage,  ™^y  ^®  stated  with  sufficient  accuracy  as  follows : — 
filed  his  bill  to  Upon  trust  for  the  separate  use  of  Mary  Anne  Bain- 
legacy  raised,  hrigge  for  life,  and  after  her  decease  for  her  first  and 
Held,  that  the   q^j^^j.  gQj^g  successively  in  tail  male,  with  remainder  to 

other  suit  was  her  daughters  as  tenants  in  common  in  tail,  with  re- 
proceeding  '     maiuder  to  Thomas  Parker  Bainbrigge  (the  eldest  son 

with  his  suit,  of  the  testator's  brother  Joseph  Bainbrigge)  in  tail 
for  that  a  prior  i       .  i  .    ,       .  t*       \  i        i      i 

incumbrancer  general,  with  remainder  m  trust  tor  the  second  and  other 
is  not  bound      g^y^g  q{  Joseph  Bainbrigge  in  tail  general,  and  in  default 

a  decree  of  such  issue  to  the  testator's  own  right  heirs. 

obtained  by  a  Thp 

puisn^  incum- 

brancer,  but  is 

at  liberty  to  institute  a  suit  of  his  own. 

A  testator  in  1815  devised  an  estate  to  A.  for  life,  remainder  to  his  sons  successively 
in  tail,  remainder  to  B.  in  tail,  and  in  1818  made  another  will,  devising  the  estate  to 
A.  for  life,  remainder  to  his  sons  successively  in  tail,  remainder  to  C.  in  tail.  Held, 
that  a  decree  establishing  the  will  of  1818,  made  in  a  suit  to  which  B,  was  not  a 
parhr,  but  A.  and  his  first  son  were  parties,  as  representing  the  inheritance,  was  not 
oinding  as  between  B,  and  C. 
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The  testator,  on   the   17th  of  June,   1818,   made  a        1860. 
codicil,  by  which  he  gave  legacies  of  1,000/.  a  piece  to      ^-•^^-^^ 

,  Arnold 

the  children  of  Elizabeth  Arnold,  payable  at  twenty-one,  «. 

and  made  alterations  in  his  will,  the  result  of  which  was    Bainbrioge. 
to    produce    a    testamentary   disposition    substantially 
identical   with   that   made   by  the   will    which    is  next 
stated. 

The  testator,  on  the  18th  o(  June,  1818,  made  another 
will,  by  which  he  devised  the  Woodseat  estate  to  James 
Blair,  Robert  Hood  and  John  Hawthorn,  upon  trust  to 
pay,to  each  of  the  children  o(  Elizabeth  Arnold  the  sum 
of  1,000/.  on  their  respectively  attaining  the  age  of 
twenty- one,  and  subject  thereto  for  Mary  Ann  Bain* 
brigge  for  life,  and  after  her  death  for  her  sons  succes* 
sively  in  tail,  with  remainder  to  her  daughters  as  tenants 
in  common  in  tail,  and  in  default  of  such  issue,  upon 
trust  to  raise  and  pay  for  each  of  the  children  of  Eliza* 
beth  Arnold  the  further  sum  of  1,000/^,  to  be  paid  on 
their  respectively  attaining  the  age  of  twenty-one,  and 
subject  thereto  upon  trust  for  the  first  and  other  sons  of 
Elizabeth  Arnold  successively  in  tail,  with  remainder  to 
her  daughters  as  tenants  in  common  in  tail,  with  re- 
mainder to  the  testator's  own  right  heirs. 

The  testator  died  on  the  20th  of  June,  1818,  and  the 
second  will  was  proved  in  March,  1819.  Joseph  Bain- 
brigge,  named  in  the  first  will,  was  the  testator's  heir-at- 
law. 

Mary  Anne  Bainbrigge  married  George  Alsop,  who 
assumed  the  name  o(  Bainbrigge,  She  had  two  children, 
the  eldest  of  whom,  Thomas  Alsop  Bainbrigge,  was  born 
in  1830,  and  was  the  first  tenant  in  tail  under  the  limi-* 
tations  of  each  will. 

Joseph 
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1860.  Joseph  Bainbrigge  at  first  disputed  the  validity  of  the 

^'^^'^"^      will  of  1818;  but  afterwards,  by  a  deed  dated  the  6th  of 

V.  December,  1820,  he  confirmed  it,  and  on  the  same  day 

Baimbriqob.   entered  into  a  written  agreement  with  the  trustees,  Blair, 

Wood  and  Hawthorn,  for  the  purchase  from  them  of  a 

small  part  of  the  testator's  real  estate. 

This  purchase  was  not  completed,  but  Joseph  Bain- 
brigge  was  let  into  possession,  and  in  1824  sold  the 
benefit  of  the  contract  to  Thomas  Parker  Bainbrigge. 

In  November,  1829,  Joseph  Bainbrigge  filed  a  bill  to 
set  aside  the  confirmation  of  1820  as  obtained  from  him 
by  misrepresentation,  and  to  have  the  validity  of  the  will 
of  1818  tried,  and  to  obtain  possession  of  the  estates  on 
the  ground  of  intestacy.  In  June,  1830,  the  trustees 
and  persons  beneficially  interested  under  the  will  of  1818 
filed  a  bill  against  Joseph  Bainbrigge  and  the  persons 
claiming  under  the  will  of  1815,  to  perpetuate  the  tes- 
timony of  witnesses  in  support  of  the  will  of  1818.  And 
on  the  same  day,  Mary  Anne  Bainbrigge  and  her  hus- 
band and  Thomas  Alsop  Bainbrigge  filed  a  bill  against 
the  other  persons  claiming  under  the  will  of  1818  to 
have  the  trusts  of  that  will  carried  into  execution.  This 
suit  was  afterwards  abandoned. 

Pending  these  proceedings,  the  trustees  of  the  will  of 
1818  brought  ejectment  against  Thomas  Parker  Bain- 
brigge to  recover  possession  of  the  land  agreed  to  be 
sold  by  them  to  Joseph  Bainbrigge.  Thomas  Parker 
Bainbrigge  thereupon,  on  the  9th  of  June,  1831,  filed  a 
bill  against  the  trustees  and  the  persons  beneficially 
interested  under  the  will  of  1818,  asking  for  an  injunction 
against  the  ejectment,  and  that  proper  directions  might 
be  given  for  ascertaining  the  validity  of  the  will  of  1818; 

and 
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and  that,  if  it  should  be  found  valid,  then  the  agreement        1860. 
of  December,  1820^  might  be  specifically  performed. 


On  the  29th  of  Jult/^  1831,  Mary  Anne  Bainhrigge 
filed  her  bill,  stating  both  wills,  and  seeking  to  establish 
the  will  of  1818,  and  to  have  the  trusts  carried  into 
execution ;  and  by  a  supplemental  bill  she  put  in  issue 
the  deed  of  December,  1820,  and  prayed  a  declaration 
that  it  was  binding  on  Joseph  Bainbrigge,  and  that  he 
was  thereby  estopped  from  disputing  the  validity  of  the 
will  of  1818.  None  of  Joseph  Bainbrigge* s  children 
were  parties  to  these  suits,  the  Defendants  being  the 
trustees  of  the  will  of  1818,  the  persons  claiming  be- 
neficially under  it  {ITiomas  Alsop  Bainbrigge  being 
before  the  Court  as  first  tenant  in  tail),  and  Joseph  Bain- 
brigge as  heir-at-law.  The  children  of  Elizabeth  Arnold 
were  made  parties,  as  being  entitled  to  legacies  charged 
t)n  the  real  estate. 

In  July,  1833,  a  decree  was  made  in  the  suit  instituted 
by  Jliomas  Parker  Bainbrigge.  The  bill  was  dismissed 
with  costs,  as  against  all  parties,  except  the  trustees  and 
Joseph  Bainbrigge,  and  so  much  of  the  bill  as  impeached 
the  validity  of  the  will  of  1818  was  dismissed  with  costs 
as  against  them  also,  and  a  decree  was  made  for  specific 
performance,  with  the  usual  reference  as  to  title. 

On  the  17th  of  February,  1835,  a  decree  in  the  original 
and  supplemental  suits  by  Mary  Anne  Bainbrigge  was 
made  at  the  Rolls,  establishing  the  will  of  1818,  and 
directing  the  trusts  thereof  to  be  carried  into  execution, 
and  directing  the  usual  accounts  of  the  testator's  per« 
sonal  estate,  and  inquiries  as  to  his  real  estate. 

Thomtu  Parker  Bainbrigge,  under  the  order  of  re- 
ference made  in  his  suit^  carried  into  the  Master's  office 

objections 


Arnold 

V. 

Baimbkioob. 
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1860.        objections  to  the  title   to  the  purchased  property,  the 

^"^'^^^      principal  objections  being  that  the  codicil  and  will  of 

„.  1818  were  invalid.     In  June,  1838,  the  Master  reported 

Baikbrioob.    jn  favor  of  the  title,  and  his  report  was  confirmed.     It 

was  alleged  by  the  Plaintiflfs  in  the  present  suit,  that 

Thomas  Parker  Bainbrigge  had  withdrawn  his  objections 

to  the  title,  by  reason  of  an  agreement  for  compromise 

entered  into  by  him  in  the  year  1835  with  the  trustees, 

by  which  he  agreed  to  withdraw  from  all  opposition  to 

the  will  of  1818.    A  great  amount  of  evidence  was  entered 

into  upon  this  question,  but  the  Court  considered  that 

no  compromise  having  any  such  efiect  as  was  contended 

for  was  proved. 

On  the  27th  of  January,  1838,  Mary  Anne  Bain-- 
brigge  died,  and  the  suits  in  which  she  was  Plaintiff  were 
prosecuted  by  her  eldest  son. 

Joseph  Bainbrigge  died  on  the  12th  of  April,  1842, 
leaving  Thomas  Parker  Bainbrigge  his  eldest  son  and 
heir-at-law. 

Thomas  Alsop  Bainbrigge  died  an  infant,  and  with- 
out issue,  on  the  30th  of  September,  1843.  His  sister, 
who  was  the  only  other  child  of  Mary  Anne  Bainbrigge, 
also  died  an  infant,  and  without  issue,  in  July,  1845. 

Elizabeth  Arnold  had  several  children  who  attained 
twenty-one.  William  Arnold  Bainbrigge  the  eldest  son 
took  possession  of  the  estates  on  the  failure  of  Mary 
Anne  Bainbrigge's  issue,  he  being  the  next  tenant  in 
tail  under  the  limitations  of  the  will  of  1818.  Thomas 
Arnold,  another  of  her  children,  assigned  his  first 
legacy  of  1,000/.  to  Henry  J  mold  by  way  of  security. 
Afterwards,  in  1845,  he  became  bankrupt,  and  Henry 
Arnold  was  chosen  creditors'  assignee. 

In 
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In  1845,  Thomas  Parker  Bainbrigge  instituted  the        18(50. 
suit  of  Bainbrigge  v.  Baddeley  to  impeach  the  will  of      ^-^v^i/ 
1818  (rt),  and  in  March,  1850,  moved  for  an  injunction  v. 

to    restrain    William    Arnold   Bainbrigge    from    felling   Bainbrioob. 
timber  on  the  estate,  and  from  receiving  the  rents,  where- 
upon an  order  was  made  directing  Thomas  Parker  Bain- 
brigge to  bring  an  ejectment.     Thomas  Arnold  was  made 
a  party  to  this  suit,  but  his  assignees  were  not. 

The  ejectment  was  tried  in  1850,  and  the  Plaintiff  ob- 
tained a  verdict,  but  the  Court  of  Common  Pleas  granted 
a  new  trial.  Just  before  the  cause  was  coming  on  for  trial 
a  compromise  was  entered  into  to  the  effect  that  Thomas 
Parker  Bainbrigge  should  pay  to  William  Arnold  Bain- 
brigge 25,000/.,  and  that  William  Arnold  Bainbrigge 
should  convey  the  estate  to  him  discharged  of  incum- 
brances created  by  William  Arnold  Bainbrigge,  and  of 
the  legacies  given  by  the  will  of  1818.  A  verdict  for  the 
lessor  of  the  Plaintiff  was  taken  by  consent,  subject  to 
these  terms. 

Pending  these  proceedings  a  family  arrangement  had 
been  made,  by  which  William  Henry  Bainbrigge,  a 
younger  brother  of  Thomas  Parker  Bainbrigge,  was  to 
become  entitled  to  the  estates  if  recovered.  The  estate 
was  accordingly  conveyed  to  William  Henry  Bainbrigge 
in  fee  by  William  Arnold  Bainbrigge  and  Thomas  Par* 
ker  Bainbrigge  by  a  deed  dated  the  30th  of  June,  1852, 
duly  inrolled  as  a  disentailing  assurance. 

On  the  18th  of  April,  1853,  John  Moss,  who  had 
been  the  solicitor  of  Thomas  Parker  Bainbrigge  in  the 
proceedings  relative  to  this  property,  and  also  was  a  mort- 
gagee of  the  interests  of   Thomas  Parker  Bainbrigge 

and 

(fl)  See  9  Beav.  538  ;  2  P/iilL  705. 
Vol.  II— 1.  H  D.F.J. 
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1860.       and  William  Henry  Bainbrigge,  filed   his   bill  against 
them,  and  against  the  trustees  of  a  marriage  settlement 
V.  made   by    William  Henry  Sainbrigge,  to   enforce   his 

Bainbeiooe.  security. 

On  the  22nd  of  November,  1853,  upon  exceptions  to 
the  answers  of  some  of  the  Defendants  coming  on  before 
the  Master  of  the  Rolls,  an  order  was  made  by  arrange- 
ment directing,  among  other  things,  an  inquiry  what  in- 
cumbrances there  were  affecting  the  estate,  and  who  were 
entitled  to  the  said  incumbrances,  and  what  were  their 
priorities. 

On  the  12th  of  June,  1864,  a  decree  was  made  estab- 
lishing Mosses  security,  directing  various  accounts  and 
inquiries,  and  continuing  the  inquiry  directed  by  the  last- 
mentioned  order. 

On  the  same  day  Henry  Arnold  filed  his  bill  against 
William  Arnold  Bainbrigge,  Thomas  Parker  Bain^ 
brigge,  William  Henry  Bainbrigge,  and  others,  to  have 
the  two  legacies  of  1,000/.  raised  and  paid,  and  to  have 
the  benefit,  for  that  purpose,  of  the  decree  of  February, 
1835,  and  the  other  proceedings  in  that  suit,  and  the  suits 
supplemental  to  it.  Henry  AmoldhsLvmg  become  bank- 
rupt his  assignees  continued  the  suit  by  supplemental 
bill. 

The  cause  came  on  to  be  heard  before  the  Master  of 
the  Rolls,  who,  on  the  23rd  o(  January,  1860,  dismissed 
the  bill  with  costs,  but  without  prejudice  to  such  claim, 
if  any,  as  the  Plaintiffs  might  be  entitled  to  make  under 
the  inquiry  directed  in  Moss  v.  Bainbrigge.  The 
Plaintiffs  appealed. 

In  the  meantime,  on  9th  March,  1860,  a  decree  was 

made 
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made  in  a  suit  of  Moss  v.  Gregory^  relating  to  the  same 
property,  by  which  an  inquiry  was  directed  as  to  what 
incumbrances  there  were  upon  the  estate,  and  what  were 
their  priorities,  and  an  account  of  what  was  due  upon 
them ;  and  a  sale  of  the  estate  was  ordered,  and  the 
accounts  and  enquires  taken  and  made  in  Moss  v.  Bain-- 
hrigge  were  to  be  adopted,  subject  to  certain  provisions 
giving  a  limited  right  to  surcharge  and  falsify. 


1860. 


Arnold 

V. 
BAINBRiaOB, 


Mr.  Lloyd^  Mr.  Martindale,  and  Mr.  Lindley^  for  the 
Plaintiffs. 

The  decree  of  1835  establishes  the  will,  and  we  are 
entitled  to  the  benefit  of  that  decree  without  an  issue. 
A  devisee  is  not  entitled  to  an  issue  as  of  course,  Whit- 
aker  v.  Netmnan  (a).  A  tenant  in  tail  represents  the  in- 
heritance, Lhyd  V.  Johnes  {J)\  and  a  subsequent  remain- 
derman,  or  reversioner,  is  bound  by  the  decree  unless  he 
takes  proceedings  to  set  it  aside  by  appeal  or  by  a  new 
bill  for  that  purpose.  Thomas  Parker  Bainbrigge  is 
therefore  bound  by  the  decree  of  1835  ;  Giffard  v. 
Hort  (c)  supports  the  same  view  ;  and  Pike  v.  Hoare  (d) 
is  against  his  right  to  an  issue,  his  acts  and  conduct 
preclude  him  from  claiming  one.  Moreover  Thomas 
Parker  Bainbrigge  is  prevented  by  the  compromise  of 
1835  from  disputing  the  will.  Now  as  to  the  course  taken 
by  the  Master  of  the  Rolls  with  our  bill,  the  dismissal 
can  only  be  supported  on  one  of  two  grounds,  that  there 
was  no  case  on  the  merits,  or  that  the  Plaintiffs  had  mis- 
taken their  remedy.  On  the  merits  his  Honor  gave  no 
opinion,  he  proceeded  solely  on  the  ground  that  we  had 
mistaken  our  remedy,  for  that  we  ought  to  have  come  in 
under  the  decree  of  1855.     We  did  not  know  of  it  till 

Marchj 


(fl)  2  Hart,  299. 
(6)  9  Va.  37. 


(c)  1  Sch.  4-  Lef.  386—407. 
((/)  2  Erf.  182. 
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1860.        March,  1855^  so,  assuming  that  we  have  a  case  on  the 
^^^^^^      merits,  we  were  entitled  to  the  costs  of  our  suit  up  to  that 
„^  time  even  if  we  were  bound  to  come  in  under  that  decree. 

Bainbriooe.  Bu^  yfQ  submit  we  are  not  so  bound.  Moss  v.  Bain- 
brigge  is  a  suit  by  an  incumbrancer  subsequent  to  us, 
there  is  an  inquiry  as  to  incumbrances,  but  we  are  not 
parties,  nor  entitled  to  prosecute  the  decree ;  so  if  Moss 
were  paid  ofT,  or  abandoned  the  suit,  we  should  be  left 
without  remedy.  The  reasoning  of  Lord  Eldon  in  Pax- 
ton  v.  Douglas  {a)  shows  that  a  claimant  is  debarred  from 
proceeding  in  his  own  suit  only  where  there  is  a  decree 
in  another  suit  which  he  is  entitled  to  revive  and  prosecute 
if  the  suit  becomes  abated.  Farrer  v.  Brereton  (Jb)  sup- 
ports the  same  view. 

Mr.  Folktt  and  Mr.  Bowcliffe,  for  Thomas  Parker 
Bainbrigge  and  for  Williain  Henry  Bainbrigge  and  the 
trustees  of  his  settlement. 

This  bill  was  filed  after  notice  of  the  decree  in  Moss 
V.  Bainbrigge,  which  was  post  dated,  having  been  actually 
pronounced  before  the  bill  in  this  suit  was  filed.  The 
case  of  compromise  breaks  down,  no  concluded  agreement 
was  ever  come  to,  and  at  all  events  the  decree  is  right  in 
dismissing  with  costs  so  much  of  the  bill  as  relates  to  that, 
and  as  regards  costs  that  is  the  chief  matter.  But  we 
say  it  is  right  altogether,  the  Plaintiffs  actually  went  in 
under  Moss  v.  Bainbrigge  for  one  legacy,  and  if  they  can 
go  in  why  should  the  Court  allow  this  useless  litigation 
to  proceed.  Moss  by  his  bill  oflFered  to  redeem  all  prior 
incumbrances  and  he  made  the  trustees  parties,  who  re- 
present the  cestui  que  trusts  ;  15  ^  16  Vict.  c.  86,  s,  42, 
rule  9 ;  the  Plaintiffs,  therefore,  are  virtually  parties  to 
that  suit ;  Saie  v.  Kitson  (c).     We  are  not  bound  by  the 

decree 

(fl)  8  Ve$,  520.  (c)  3  De  G.,  M.  *  G.  119. 

(b)  2  Moll.  93,  iup. 
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decree  of  1835.     What  the  Plaintiffs  contend  for  is  this,        1860. 
that  if  a  testator  has  made  two  wills,  the  validity  of  the       ^-^^.^^^^ 
latter  of  which  is  open  to  question,  and  the  same  person  ^. 

is  first  .tenant  in  tail  under  each,  but  the  ulterior  limita-  Baikbrioob. 
tions  are  different,  a  decree  establishing  the  latter  will  in 
a  suit  to  which  no  claimant  under  the  former  will,  except 
the  tenant  in  tail,  is  a  party,  establishes  the  latter  will 
against  all  the  remaindermen.  Such  a  proposition  is 
monstrous,  and  the  remarks  of  Lord  Eldon  in  Lloyd  v. 
Johnes  (a)  show  that  he  would  not  have  held  the  remain- 
derman bound  in  such  a  case.  \^The  Lord  Justice 
Turner  referred  to  Tweddell  v.  Tweddell  {b).] 

Mr.  Prendergastf  for  Whitmore^  the  assignee  of 
William  Henry  Bainhrigge. 

Mr.  Roundell  Palmer  and  Mr.  E,  Wehter,  for  Moss. 

The  case  set  up  as  to  compromise  is  wholly  unjustifiable 
and  completely  fails.  The  point  was  adjudged  by  Lord 
Cottenham  in  1845  (c).  The  question  then  is  whether 
we  are  bound  by  the  decree  of  1835.  To  contend  that 
we  are  is  a  misapplication  of  the  doctrine  that  the  first 
tenant  in  tail  represents  the  inheritance.  That  rule  means 
that  where  a  suit  is  instituted  to  affect  the  estate  the  estate 
is  suflSciently  represented  if  the  first  tenant  in  tail  is  before 
the  Court,  but  it  was  never  intended  to  mean  that  a  tenant 
in  tail  who  is  entitled  quacungue  vid  represents  the  in« 
heritance  for  the  purpose  of  settling  the  rights  inter  se  of 
persons  whose  titles  are  posterior  to  the  estate  tail.  To 
make  the  rule  apply  two  conditions  must  be  satisfied, 
the  suit  must  be  in  other  respects  properly  constituted, 
which  was  not  the  case  here,  the  legal  estate  not  having 
been  before  the  Court,  and  the  suit  must  be  so  framed 

as 

(a)  9  Vet.  60.  (c)  2  Phill.  705. 

(6)  T.^ILU 
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1860.        as  to  raise  the  point  upon  which  it  is  sought  to  bind  those 
coming  after  the  estate  tail.     Now  this  suit  was  not  so 

Arnold  ^°  .1.111.11 

V.  constituted  as  properly  to  raise  the  issue  whether  the  will 

Bainbrigoe.    ^f  igjg  ^^^  ^j^^  j^^^  ^^jjj  ^;„      jj^^  trustees  under  the 

two  wills  were  not  all  the  same,  and  those  under  the  will 
of  1815  were  not  all  parties.  The  bill  did  not  raise  the 
issue  whether  the  will  of  1815  was  good,  Thomas  Alsop 
Bainbrigge  and  his  mother  had  a  common  interest  and 
it  made  no  difference  to  them  which  of  the  wills  was  the 
valid  one.  Supposing  the  Plaintiffs  not  bound  to  go  in 
under  Moss  v.  Bainbrigge  they  did  go  in  for  one  legacy 
and  cannot  justify  this  litigation,  Thomas  Parker  Bain- 
brigge was  dealing  only  with  his  rights  as  purchaser  not  as 
devisee,  in  the  suit  instituted  by  him  in  which  the  title  of 
the  trustees  of  the  latter  will  was  found  good,  so  he  is 
not  estopped  ;  Tucker  v.  Hernaman  (a).  The  Plaintiffs 
are  bound  by  lying  by  Bigg  v.  Strong  (J). 

Mr.  Selwyn,  Mr.  Sotithgate,  Mr.  Kag,  Mr.  Bazalgette^ 
Mr.  Charles  Hallj  Mr.  Rodwell  and  Mr.  Field  appeared 
for  other  parties. 

Mr.  Lloyd  in  reply. 

The  trustees  did  not  represent  the  legatees  in  Moss  v. 
Bainbrigge^  for  they  were  not  made  parties  in  the  capacity 
of  incumbrancers,  but  only  as  having  the  legal  estate ; 
and  16  ^  16  Vict.  c.  86,  s.  42,  rule  9  does  not  apply,  for 
it  does  not  apply  to  any  case  of  adverse  title.  The 
trustees  did  not  claim  the  legacies  in  that  suit,  nor  act 
as  trustees  for  the  legatees.  It  is  clear  from  the  answers  in 
the  present  suit  th&t  if  we  had  gone  in  for  both  legacies 
our  claim  would  have  been  opposed,  and  we  should  have 
been  put  to  prove  the  validity  of  the  will  of  1818.     The 

case 

(a)  4  De  6\,  M.  Is  G.  395.  (6)  3  Sm.  4-  Gtff.  592. 
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^  compromise  was  properly  set  up,  for  it  had  a  most        1860. 
t  bearing  on  the  question  whether  the  devisees 


e  entitled  to  an  issue.     The  facts  show  that 
oncluded  compromise. 

.tD  Justice  Knight  Bruce. 

i  am  of  opinion,  and  I  believe  the  Lord  Justice  to  be 
also  of  opinion,  that  neither  the  validity  of  the  codicil  of 
1818  as  to  real  estate  nor  the  validity  of  the  will  of  1818 
as  to  real  estate  has  for  the  present  purpose  received  ad- 
judication ;  and  that,  unless  by  arrangement  between  the 
parties  that  course  can  be  prevented,  there  must  be  an 
issue  as  to  the  validity  of  each  of  those  two  instruments, 
the  same  legacies  being  given  by  each,  though,  perhaps, 
not  by  way  of  double  gift.  It  is  said  that  there  is  not 
any  disposition  upon  the  part  of  any  person  to  contest 
by  further  litigation  the  validity  of  the  will  of  1818  as 
to  real  estate,  but  a  disposition  not  to  contest  it  must  be 
practically  manifested  in  order  to  be  of  any  effect.  There 
w;Il  therefore  be  a  decree  directing  an  issue  or  issues, 
but  it  will  not  be  drawn  up  at  once ;  time  will  thus  be 
given  to  the  persons  interested,  as  well  those  not  here  as 
those  here,  to  admit  the  validity  of  the  will  of  1818,  so 
as  to  enable  us  to  remit  the  legatees  to  obtain  their 
legacies  under  the  decree  in  Moss  v.  Bainbrigge.  We 
give  no  opinion  at  present  as  to  costs. 

The  Lord  Justice  Turner. 

I  am  of  the  same  opinion.  The  decree  in  Moss  v. 
Bainbrigge  is  a  decree  in  a  mortgagee's  suit,  and  if  the 
Plaintiffs  are  entitled  to  go  in  uniler  it  they  are  not  in  my 
opinion  bound  to  do  so.  There  is  no  such  rule  as  that 
a  prior  incumbrancer  is  bound  to  come  in  under  a  decree 
obtained  by  a  puisne  incumbrancer.  An  incumbrancer 
may  suspend  the  proceedings  in  his  own  suit  and  so  defeat 

the 


Arnold 

V. 

Baimbriooe. 
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1860.        the  rights  of  persons  coming  in  under  the  decree;  the 
^^''^^^      case  is  therefore  totally  different  from  that  of  an  ordinary 

Arnold  ,  ....  /•         n 

V,  creditor's  suit,  a  decree  in  which  is  a  judgment  for  all 

Bainbrioob.  ^Yie  creditors  and  may  be  prosecuted  by  any  creditor. 
The  question  then  is  to  what  decree  the  Plaintiffs  are 
entitled.  In  my  opinion  Thomas  Parker  Bainbrigge,  and 
those  claiming  under  him,  are  not  bound  by  the  decree 
of  1835.  The  tenant  in  tail  who  was  before  the  Court 
in  that  suit  was  tenant  in  tail  under  each  will,  under  that 
of  1815  as  well  as  that  of  1818,  and  it  was  of  little  im- 
portance to  him  which  of  the  two  wills  was  established. 
When  new  rights  afterwards  arise  the  parties  having  those 
rights  cannot  be  bound  as  between  themselves  by  a  de- 
cree against  a  party  in  whom  those  rights  were  united. 

Then  if  Thomas  Parker  Bainhrigge  is  not  bound  by 
the  decree  is  he  bound  by  anything  else  that  has  passed  ? 
We  must  determine  which  is  the  right  will,  and  the  or- 
dinary mode  of  doing  that  is  to  direct  an  issue.  An  heir 
at  law  may  by  his  conduct  lose  his  right  to  an  issue,  and 
so  no  doubt  may  a  devisee,  but  to  take  away  that  right 
it  is  necessary  to  make  out  a  clear  and  strong  case,  and 
I  do  not  see  that  any  case  suflBcient  to  preclude  Thomas 
Parker  Bainhrigge  from  asking  an  issue  has  been  made 
out  in  the  present  case.  I  am  of  opinion,  therefore,  that 
unless  the  parties  can  come  to  some  arrangement  an  issue 
ought  to  be  directed,  and  all  questions  as  to  costs  re- 
served. 


On  6th  June  the  case  was  mentioned  again,  and  all 
material  parties  in  Moss  v.  Bainhrigge,  and  Moss  v.  Gre- 
gory  being  before  the  Court,  and  all  parties  who  were 
8ui  juris  agreeing  to  treat  the  will  of  1818  as  valid  for 
the  purposes  of  the  present  suit,  and  the  Court  being  of 

opinion 
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opinion  that  it  was  not  for  the  benefit  of  the  parties  who 
were  under  disability  that  an  issue  should  be  directed,  an 
order  was  made  declaring  the  legacies  a  charge  on  the 
real  estates,  and  declaring  the  Plaintiflfs  entitled  to  go  in 
and  prove  for  them  in  Moss  v.  Gregory.  The  Plaintiffs 
were  ordered  to  pay  the  Defendants  their  costs,  so  far  as 
they  had  been  occasioned  by  the  allegations  in  the  bill  as 
to  the  compromise  of  1835,  and  it  was  declared  that  the 
Plaintiffs  were  entitled  to  be  paid  their  own  costs,  except 
so  far  as  they  had  been  occasioned  by  the  allegations  as 
to  the  compromise,  and  that  they  were  entitled  to  have 
the  amount  of  their  costs  (except  as  aforesaid),  when 
ascertained,  added  to  and  paid  as  part  of  their  incum* 
brances. 


1860. 

Arnold 

V, 
BAINBRiaOR. 


In  the  Matter  of  FOSTER,  a  Solicitor. 
Ex  parte  WALKER. 

rflHIS  was  a  petition,  by  way  of  appeal,  from  an  order 

of  V ice-Chancellor  Wood^  dismissing  a  petition  for 

taxation  of  the  Respondent's  bill  of  costs  after  payment. 


June  2,  0. 

Before  The 
Lords  Jus- 
tices. 


W,  employed 
F,  as  his  soli- 
citor from 

The  Petitioner,  Mr.  Walker^  who  was  a  farmer,  em-  1855  to  1859, 
ployed  m.  Foster  bls  his  solicitor  from  October,  1855,  fn^^tte'd 
until  the  early  part  of  the  year  1859.     In   1858,  the  him  for  costs 

•n  ^.  .  and  cash  ad- 

Petitioner  ^^^ees.    In 

July,  1858, 
W,  gave  to  F.  a  security  upon  his  fbmiture,  farming  stock,  &c.,  to  secure  all  monies 
due  or  to  become  due,  with  an  immediate  power  of  sale.  In  January,  1859,  F.  sent 
in  to  W.  an  unsigned  bill  of  costs  and  cash  account,  and  in  March  pressed  for  payment 
and  threatened  to  enforce  his  security.  W.  then  employed  another  solicitor,  and  a 
corre8}>ondence  went  on  till  May,  F,  on  17  May,  gave  notice  that  if  the  money 
was  not  paid  on  that  day  he  should  take  possession  under  his  security,  and  he  accord^ 
ingly  did  so.  W.  then  paid  the  amount  under  protest.  The  bill  of  costs  contained 
items  to  a  considerable  amount  subsequent  in  date  to  the  security,  and  overcharges 
were  shown.  Many  of  the  vouchers  for  the  items  in  the  cash  accouni,  though  applied 
for,  bad  not  been  produced  till  the  day  of  payment.  Held,  thsit  IW  was  entitled 
to  ao  oVder  for  taxation. 
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1860. 

In  re 

FuSTER. 

Ex  parte 
Walker. 


Petitioner  being  indebted  to  Mr.  Foster  in  a  considerable 
amount  for  professional  business  transacted  for  him  and 
cash  advances  made  to  him,  a  deed  dated  the  ^d  of 
July^  1858,  was  executed,  by  which,  after  reciting  that 
the  Petitioner  was  indebted  to  Mr.  Foster  in  various  sums 
lent  and  paid  for  his  use,  and  for  costs  and  charges  for 
business  done,  the  Petitioner  assigned  to  Mr.  Foster  all 
his  farming  stock,  alive  and  dead,  com,  and  growing 
crops  and  produce,  and  all  his  household  goods,  chattels 
and  effects  at  Teversham,  and  all  his  race-horses,  &c., 
subject  to  a  proviso  for  making  the  deed  void  if  the  Peti- 
tioner should  pay  to  Mr.  Foster^  his  executors,  adminis- 
trators or  assigns,  tlie  sums  of  money  then  due,  and  all 
such  further  sums  as  Mr.  Foster  might  advance,  on  the 
2nd  of  December y  1858,  or  on  such  earlier  day  as  Mr. 
Foster  might  by  notice  in  writing  appoint,  and  should  in 
the  meantime  pay  interest  at  the  rate  of  51.  per  cent,  per 
annum.  The  deed  contained  a  power  of  sale  enabling 
Mr.  Foster  to  sell  immediately  on  default  in  payment. 
Three  other  securities  of  the  same  date  were  given,  but 
it  is  not  necessary  to  state  any  particulars  as  to  them. 


In  January,  1859,  Mr.  Foster  delivered  an  unsigned 
bill  of  costs,  which,  after  deducting  sums  received  for 
costs  from  other  persons,  showed  a  balance  of  362/.  0^.  Id, 
due  from  Mr.  Walker,  its  amount  apart  from  these  de- 
ductions being  479/.  9^.  4d.  The  sum  claimed  by  Mr. 
Foster  as  due,  including  the  above  bill  of  costs,  was 
2,190/.  35.  4(L  The  Petitioner,  as  it  appeared,  was  in 
somewhat  embarrassed  circumstances,  and  on  the  loth  of 
March  Mr.  Foster  pressed  him  for  payment  of  the  costs 
and  cash  advances,  and  threatened  to  put  the  securities 
in  force,  upon  which  he  consulted  Mr.  Half,  another 
solicitor.  Several  interviews  took  place  between  Mr. 
Hall  and  Mr.  Foster,  and  a  correspondence  ensued  be- 
tween 
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twcen  them,  in  the  course  of  which  the  following  letters 
passed. 

On  Friday,  the  13th  of  May,  1859,  Mr.  Hall  wrote 
to  Mr.  Foster  as  follows  : — 

"  I  regret  that  you  should  have  refused  to  show  me 
the  residue  of  the  vouchers  for  monies  advanced  by  you 
on  Mr.  Walker's  behalf;  I  beg  to  repeat  what  I  said  to 
you  this  morning,  that  my  client  is  anxious  to  pay  what 
is  due  to  you.  The  matter  roost  in  dispute  is  your  bill 
of  costs,  some  items  of  which  appear  too  high  ;  however, 
I  think  this  difficulty  might  be  overcome,  if,  instead  of 
your  refusing  to  take  a  farthing  off,  you  and  I  met  and 
taxed  it  between  ourselves." 


1860. 


Ex  parte 
Walkbr. 


Mr.  Foster,  on  the  same  day,  answered  the  above  letter 
as  follows : — 

''  You  appear  to  be  under  a  mistake.  I  did  not  refuse 
to  show  the  vouchers,  provided  you  are  ready  to  pay  the 
amounts  due,  as  to  which  I  cannot  obtain  any  positive 
engagement.  If  you  will  send  me  the  drafts  of  the  pro- 
posed transfers,  so  that  I  may  see  there  is  a  serious 
intention  of  completing  the  business,  the  vouchers  shall 
be  produced  on  any  appointment  for  settlement  being 
made.  I  had  rather  my  bills,  if  taxed,  should  be  so  by 
the  proper  officials,  and  thereby  any  unpleasant  discussion 
between  you  and  myself  will  be  avoided.  Unless  the 
drafts  are  sent  to  me  in  the  course  of  Monday,  I  shall 
assume  that  it  is  not  your  intention  to  complete  the  busi- 
ness, and  shall  issue  execution,  or  take  such  other  steps 
as  I  may  think  necessary  to  bring  the  matter  to  a  close." 

Mr.  Hall,  on  the  14th  of  May,  replied  as  follows  : — 

**  An  appointment  is  made  after  I  receive  abstract  of 
securities  you  hold  against  Mr.  Walker  (which  are  given 

for 
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1860. 

In  re 
Foster. 

£x  parte 
Walker. 


for  no  specific  sum,  but  for  money  due  at  the  time  of  the 
execution  and  thereafter  to  become  due)  to  compare  ab- 
stracts, and  also  to  examine  debtor  and  creditor  accounts 
with  the  vouchers,  but  when  the  account  is  gone  into  not 
one-half  of  the  vouchers  are  produced.  On  Friday 
morning  your  clerk  called  at  my  office  and  informed  me 
that  the  remainder  of  the  vouchers  were  found,  and  I  at 
once  made  an  appointment  to  examine  them,  and  attended ; 
but,  to  my  no  little  surprise,  I  again  repeat,  you  declined 
to  produce  the  vouchers,  although  I  informed  you  that 
my  client  was  ready  to  pay  you  off  at  any  time,  and  that 
the  chief  difficulty  in  the  way  was  your  bill  of  costs, 
which  I  proposed  to  tax  between  ourselves.  ...  I  again 
recapitulate  that  my  client  and  his  friends  are  most 
anxious  to  pay  what  is  really  due  to  you,  and  that  at 
once.  It  is  useless  to  send  the  draft  transfers  for  your 
perusal  until  the  amount  due  to  you  is  ascertained,  and 
the  time  is  too  short  to  allow  me  to  draw  them." 


No  reply  was  sent  to  this  letter. 

Mr.  Foster  deposed  positively,  and  the  statement  was 
not  contradicted,  that,  until  the  13th  of  May^  no  objec- 
tion was  made  to  any  charges  in  his  bill  of  costs,  though 
the  bill  of  costs  had  been  in  Mr,  HalCs  hands  nearly  two 
months. 


On  the  1 7th  of  May,  Mr.  Foster  served  on  the  Peti- 
tioner a  written  notice,  in  these  terms  t — 

"  I  do  hereby  give  you  notice,  that  I  appoint  the  hour 
of  twelve  o'clock  at  noon  this  day  for  payment  of  the 
principal  monies  and  interest  due  to  me  by  virtue  of  an 
indenture  expressed  to  be  made  on  the  2nd  of  July  last 
between  yourself  of  the  one  part  and  myself  of  the  other 
part.     As  witness  my  hand  the  17th  day  of  May,  1869. 

"  Edmond  Foster^ 

The 
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The  payment  was  not  made;  and  Mr.  Foster^  on  the 
same  day,  sent  a  person  to  take  possession  on  his  behalf 
of  the  property  comprised  in  his  security,  and  which,  up 
to  the  time  of  such  seizure,  was  in  the  actual  possession 
of  the  Petitioner,  who  was  in  the  occupation  of  the 
house  and  land  where  the  assigned  property  was  situate. 

On  the  19th  of  May^  in  order  to  prevent  Mr.  Foster 
from  exercising  his  power  of  sale,  the  Petitioner  prevailed 
upon  a  Mr.  Elliston  to  pay  under  protest  the  amount  of 
Mr.  Foster^s  claim.  A  second  bill  of  costs  amounting  to 
20/.  ^.  Ad.  was  delivered  on  this  day,  and  Mr.  Elliston 
paid  under  protest  the  total  amount  of  the  2,190/.  3jr.  4e/., 
with  subsequent  interest,  and  the  second  bill  of  costs, 
amounting  in  the  whole  to  2,233/.  18^.  2^/.  "iilr,  Foster 
signed  upon  one  of  the  deeds  a  receipt  in  these  terms : — 
"  I  hereby  acknowledge  that  B.  A.  Elliston,  of  &c.,  has 
this  day  paid  me  the  sum  of  2,2331,  I8s.  2d.  for  the 
amount  due  on  the  within  securities,  and  I  hereby  under- 
take to  assign  the  within  mentioned  securities  to  him  at 
his  cost  when  thereto  required." 

The  Petitioner  then  presented  a  petition  for  taxation 
of  the  bill  of  costs,  alleging  a  number  of  specific  instances 
of  overcharge.  The  Court  considered  that  there  was 
sufficient  evidence  of  there  being  overcharges,  though 
not  of  a  gross  nature. 

Vice-Chancellor  Wood  dismissed  the  petition  without 
costs,  being  of  opinion,  that,  under  the  circumstances, 
there  had  not  been  any  pressure  of  such  a  description  as 
to  lay  a  ground  for  ordering  a  taxation  of  the  bills  after 
payment. 

Mr.  W.  D,  Lewis  and  Mr.  Edmund  James  for  the 
Petitioner. 

The  Respondent  had  a  security  not  only  for  what  was 
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due  but  for  what  was  to  become  due,  and  he  has  taken 
upon  himself  to  determine  how  much  was  due,  and  has 
made  use  of  the  extensive  powers  given  him  by  his  secu- 
rity to  enforce  immediate  payment  of  that  amount  as  fixed 
by  himself.  It  is  like  the  case  of  a  mortgagee's  solicitor 
requiring  payment  of  his  bill  of  costs  and  deducting  it 
from  the  mortgage  money,  which  is  a  case  in  which  if 
there  are  overcharges  the  Court  will  order  taxation  after 
payment ;  Lawless  v.  Mansfield  (a).  The  powers  given 
by  the  security  were  such  as  to  make  the  payment  sub- 
stantially the  act  of  the  solicitor,  not  of  the  client,  who 
was  placed  in  such  circumstances  that  he  could  not  help 
himself,  for,  if  he  had  not  paid,  the  Respondent  would 
have  sold  and  paid  himself.  Here  the  letters  which 
passed  before  the  payment  amount  to  an  arrangement 
that  the  bill  should  be  taxed,  and  the  Court  will  attend 
to  such  arrangements.  Re  Fisher  (h) ;  JSxparte  Wilkin- 
son (c).  The  security  purported  to  extend  to  future 
costs  and  some  of  the  costs  paid  were  incurred  after  its 
date.  As  regarded  these  costs  the  security  was  not  legal, 
and  it  was  an  illegal  act  to  make  use  of  it  to  enforce 
payment  of  them.  Overcharges  being  clearly  shown  the 
Petitioner  under  the  circumstances  is  entitled  to  taxation. 


lie    CaUlin(d);   lie   Stephen  (e);   Be    Browne  (f); 
and  Howell  v.  Edmunds  (g) ;  were  also  referred  to. 


Mr.  Holt  and  Mr.  Cole,  for  the  Respondent. 

The  Appellant  alleges  that  this  is  a  case  in  which  in 
substance  the  solicitor  received  his  client's  money  and 
paid  himself  out  of  it,  but  that  is  not  a  just  view  of  the 
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facts.  It  is  merely  a  case  in  which  a  solicitor  took 
measures  to  enforce  payment  of  his  bill  of  costs  some 
months  after  the  relation  of  solicitor  and  client  had 
ceascdy  the  client  being  represented  in  the  transactions 
by  a  new  solicitor,  and  so  having  all  requisite  protection 
and  advice.  The  security  purported  to  extend  to  future 
costs;  it  was  no  doubt  invalid  as  to  them,  but  the  subse- 
quent costs  were  due  whether  on  security  or  not,  and 
there  was  nothing  unreasonable  in  requiring  payment. 
Mere  pressure  is  not  enough  to  make  a  bill  taxable  after 
payment,  there  must  be  undue  or  illegal  pressure;  if  a 
client  is  in  difficulties  there  must  always  be  pressure  to 
obtain  payment  of  a  bill ;  Re  Barrow  (a).  As  to  the 
allegation  of  a  contract  that  the  bill  should  be  taxed,  the 
petition  makes  no  such  case,  the  Respondent's  reference 
to  taxation  was  made  before  payment,  and  the  protest 
made  at  the  time  of  payment  negatives  the  existence  of 
a  contract.  The  Appellant  does  not  show  either  undue 
pressure  and  overcharges,  or  overcharges  amounting  to 
fraud,  and  he  is  bound  to  show  one  or  the  other.  The 
cases  in  which  the  relation  of  solicitor  and  client  had 
not  ceased  cannot  help  the  Appellant,  this  makes  Law^ 
less  V.  Mansfield  and  Howell  v.  Edmunds  inapplicable. 
In  the  case  of  Re  Wilkinson  the  bill  was  delivered  on 
the  eve  of  settlement,  here  months  before ;  Re  Harri- 
son (b) ;  Re  Hubbard  (c) ;  Re  Browne  (d  ).  The  case  of 
pressure  breaks  down.  Foster  had  given  notice  in  March 
that  he  would  put  his  security  in  force,  the  bill  having 
been  delivered  in  January;  the  Petitioner  in  March 
retained  Hall,  and  for  two  months  after  this  no  complaint 
was  made  of  the  amount  of  charges.  There  are,  no  doubt, 
some  overcharges  in  the  bill,  but  in  the  absence  of  undue 
pressure  their  existence  is  immaterial  for  the  present 
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purpose,  they  being  trifling  in  amount,  and  no  attempt 
having  been  made  to  show  gross  overcharge  amounting 
to  fraud. 

Mr.  Lewis  in  reply. 

It  is  wholly  immaterial  whether  the  pressure  was 
justifiable  or  not,  the  question  is,  whether  there  was  such 
pressure  as  to  oblige  the  client  to  pay  at  once  without 
a  previous  taxation,  and  a  stronger  case  of  pressure  than 
the  present  can  hardly  be  imagined.  As  to  the  relation 
of  solicitor  and  client  having  ceased  for  some  time,  that 
is  not  of  great  importance ;  many  of  the  cases  in  which 
taxation  afler  payment  has  been  ordered  have  been  cases 
where  the  relation  of  solicitor  and  client  had  never  existed 
at  all ;  as  when  a  mortgagor  applies  to  tax  the  bill  of  the 
mortgagee's  solicitor.  Here  is  an  account  to  be  settled ; 
if  the  petition  is  dismissed  the  Petitioner  will  have  to 
file  a  bill,  where  is  the  use  of  driving  him  to  that  course  ? 
If  the  Petitioner  had  filed  a  bill  on  the  18th  of  May,  for 
an  account  of  what  was  due  on  the  securities,  an  injunction 
would  have  been  of  course.  It  may  be  doubted  whether 
the  security  was  good  even  as  to  past  costs,  no  amount 
being  specified ;  it  clearly  was  not  good  as  to  the  future 
costs ;  no  signed  bill  had  been  delivered,  the  Respondent, 
therefore,  was  not  in  a  position  to  sue  at  law,  and  so  what 
he  has  done  is  to  compel  payment  of  a  sum  for  which  he 
could  not  have  brought  an  action,  by  means  of  a  security 
which  did  not  cover  the  whole  of  that  sum.  The  Act 
lays  down  as  a  general  rule  that  there  shall  not  be 
taxation  after  payment,  but  it  never  intended  by  payment 
a  payment  made  under  such  circumstances  as  here,  where 
the  client  was  obliged  to  pay  at  once  under  pain  of  being 
turned  out  of  house  and  home. 


lie  Tryon{d)  and  Re  Ranee (b),  were  also  referred  to. 

The 
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The  Lord  Justice  Knioht  Bruce. 

Mr.  Walker,  the  Petitioner  in  this  case,  a  farmer  tn 
Cambridgeshire,  of  some  landed  property,  with  means      Ex  parte 
not  inconsiderable,  but  addicted  either  to  racing  or  to 
breeding  race-horses,  and  not  unembarrassed,  employed 
Mr.  Foster,  the  Respondent,  a  solicitor  in  Cambridge, 
professionally.     Independently,  however,  of  the  profes-^ 
sional  relation  between  them,  there  was  also  the  relation 
of  debtor  and  creditor  otherwise,  by  reason  of  frequent 
advances  which  the  client  required,  and  which  the  soli-r 
citor  made  to  or  for  him.     And  in  the  course  of  the 
connexion   between   them,   Mr.   Foster  prepared,    and 
caused  or  procured  Mr.  Walker  to  execute,  three  or  four 
securities  upon  freehold  and  copyhold  estates  belonging 
to  Mr.  Walker,  (freehold  and  copyhold  property  which 
had  been  previously  mortgaged);  upon  a  judgment  which 
had  been  obtained  against  a  dragoon  officer,  who  had 
bought  a  horse  of  Mr.  Walker,  in  respect  of  that  horse; 
and  also  upon  all  the  moveable  property  of  Mr.  Walker, 
on  his  farm,  live  and  dead  stock  and   furniture,   and 
everything  of  that  description  present  at  that  time  and  to 
come,  as  I  understand  the  matter.     And  these  securities, 
limited  only  by  the  amount  of  the  stamps  upon  them, 
were  not  for  any  specified  amount  of  debt,  but  recited 
generally  that  a  debt  was  due,  and  were  securities  for 
the  debt  then  due,  with  interest,  whatever  it  might  be, 
and  ail  debts  thereafter  to  become  due  on  any  account 
whatsoever — (that  I  believe  is  the  expression  in  two  or 
three  of  the  securities),  with  the  interest  also  on  those 
future  debts.     These   securities,  which  were  extensive 
and  stringent  in  their  frame,  were  obtained  in  July,  1858. 
Some  time  afterwards  the  solicitor,  the  creditor,  desired 
payment :  he  was  more  ready  to  receive  than  the  debtor 
was  to  pay ;  and,  in  the  course  of  the  discussions  that 
ensued,  a  bill  of  costs  was  delivered,  accompanied  by 
Vol.  II — 1.  I  D.F.J.     aa 
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1860.  an  account  current.  The  bill  of  costs  amounted  to 
^^"^^■"^  479/.  9«.  4d,y  reduced  by  sums  credited  as  received  on 
FosTBR.  the  client's  account  to  3G2L  Os,  Id,  This  was  indepen- 
Ex  parte  dent  of  the  debt  for  advances  and  interest,  which  con- 
siderably exceeded  that  sum.  The  bill  having  thus 
been  delivered,  the  client  employed  another  solicitor, 
between  whom  and  Mr,  i^os^^ negotiations  ensued;  Mr. 
Foster  pressing  for  payment  and  threatening  to  make  his 
securities  available,  and  the  other  desiring  time.  In  the 
course  of  these  negotiations  the  propriety  of  looking 
at  the  bill  delivered,  with  a  view  to  moderating  its 
amount,  was  suggested  to  Mr,  Foster ,  who,  however,  de- 
clined to  allow  such  an  examination,  stating  that,  if  it  was 
to  be  examined,  it  must  be  examined  regularly  by  means 
of  taxation ;  his  vouchers,  rather  extensive,  and,  as  far  as 
I  can  judge,  relating  to  not  very  simple  pecuniary  ac- 
counts, were  asked  for,  but  were  not  produced ;  Mr. 
Foster  saying,  in  substance,  that  it  would  be  time 
enough  to  produce  the  vouchers  when  the  money  should 
be  ready.  Matters  went  on  in  this  way,  the  client  being 
in  possession  of  the  bill  from  January,  1859,  when  it 
was  delivered — a  bill,  however,  unsigned,  and,  therefore, 
one  upon  which  no  action  could  be  maintained,  although 
the  want  of  signature  did  not  prevent  the  client  from 
having  it  taxed  if  so  disposed.  Mr.  Foster,  dissatisfied 
with  the  delay,  and  reasonably  or  unreasonably  dissatis- 
fied with  the  manner  in  which  he  considered  himself 
treated,  in  May,  1859,  put  one  of  his  securities  in  force; 
and  that  security  was  a  bill  of  sale,  which  enabled  him 
to  send  a  bailiff  to  take  possession,  or  some  person 
exercising  those  functions  to  take  possession,  and  he 
accordingly  did  take  possession,  of  all  the  moveable 
property  (stock,  crops  and  effects  of  that  kind)  upon  the 
farm — of  course  a  very  serious  step.  Not  only  did  the 
terms  of  Mr.  Foster's  security  enable  him  to  do  that,  but 
they  enabled  him  also  to  sell  at  once.     Of  course  this 

was. 
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was,  whether  just  or  unjust^  a  case  of  considerable  pres-  1860. 
sure  upon  a  man  circumstanced  as  Mr.  Walker  was.  ^T^"^^^ 
Accordingly,  when  matters  had  arrived  at  this  state,  his  Foster. 
brother-in-law,  I  think,  Mr.  Mlisfan,  a  neighbouring  Ex  parte 
yeoman  or  gentleman,  was  induced  to  advance  for  Mr. 
Walker  the  sum  requisite  to  pay  Mr.  Foster*s  demand  in 
full,  which  was  a  sum  for  principal  and  interest  exceed- 
ing 3,0002.  Now  that  payment  was  obtained  clearly  by 
means  of  the  pressure,  just  or  unjust,  fair  or  unfair,  of 
having  put  the  bailiff  in  possession  of  the  stock  and 
goods,  as  I  have  said ;  and  the  demand  was  in  one  entire 
sum  for  the  principal  and  interest  claimed,  and  perhaps 
fairly  claimed,  independently  of  the  costs,  and  for  the 
amount  of  the  costs.  Now,  Mr.  Foster's  objection  to 
deliver  the  vouchers  before  payment  had  continued  down 
to  the  very  day  of  payment ;  the  vouchers  for  the  money 
account  were  not  produced,  as  I  understand  the  facts, 
until  the  day,  namely,  the  19th  of  May,  1  think,  when 
the  payment  was  made,  when  there  could  hardly  be  time 
for  a  prolonged  or  careful  consideration  of  them.  That, 
however,  is  not  all.  The  bill  of  costs  included  in  this 
amount  of  3,000/.  and  upwards  comprised  items,  of  no 
inconsiderable  amount,  of  dates  subsequent  to  the  secu- 
rities, namely,  subsequent  to  the  3nd  of  July,  1858, 
when  the  securities  were  given.  It  was  not  competent, 
as  I  understand  the  law,  for  the  solicitor  to  take  a  secu- 
rity, or  to  apply  a  security  taken,  for  the  purpose  of 
costs  which  might  be  incurred  at  a  later  period.  But 
the  security  was  applied  and  enforced  for  that  purpose  as 
well  as  the  rest,  and  the  whole  was  treated  as  one  entire 
demand  for  which  the  solicitor  had  entitled  himself  to  * 
sell  the  farmer's  stock,  and  crops,  and  furniture.  When 
to  this  it  is  added  that  the  client  had  never  professed 
to  abandon  his  intention  of  having  the  correct  amount 
due  for  costs  ascertained,  I  find  it  impossible  to  say  that 
this  was  such  a  payment  as  precluded  him  from  a  tax- 
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ation.  I  think  that  it  was  a  payment  made  under  such 
special  circumstances  as  to  bring  the  case  within  the  ex- 
ception of  the  statute.  The  payment,  I  conceive,  cannot 
be  alleged  against  the  taxation,  and  there  is  nothing  else 
to  allege  against  it.  It  was  possibly  necessary  that  the 
petition  should  allege  overcharge,  and  my  opinion  is, 
that  there  is  for  the  present  purpose  sufficient  evidence 
of  overcharge,  that  is,  sufficient  evidence  of  probability, 
at  least,  that  on  taxation  the  bill  will  be  considerably 
diminished — an  observation  which  I  do  not  mean  at  all 
as  one  reflecting  upon  Mr.  Foster.  Not  only  may  the 
bill  be  too  high  without  any  imputation  upon  his  cha- 
racter, but  before  the  Taxing  Officer  evidence  may  pos- 
sibly be  adduced  to  displace  or  meet  much  of  that 
which  is  now  before  us,  and  which,  as  I  have  said,  in 
my  judgment  raises  a  prim&  facie  case  of  liability  to 
deduction  upon  a  taxation  to  a  considerable  amount.  The 
greater  bill  then  must,  I  think,  be  taxed.  The  amount 
of  the  second  bill  is  rather  less  than  twenty  guineas,  and 
perhaps  it  is,  therefore,  of  very  slight  importance  whe- 
ther it  shall  be  taxed  or  not ;  but  that  bill  was  delivered 
so  very  late,  and  is  so  much  connected  with  the  other, 
that  the  one  being  taxed  the  other  ought,  in  my  opinion, 
to  be  so  likewise.  Differing,  I  acknowledge,  from  an 
opinion  which  it  is  impossible  not  to  estimate  very  highly, 
and  respect  very  greatly,  I  think  that  both  these  bills 
should  be  taxed  under  an  order  of  the  usual  kind  for 
that  purpose. 


The  Lord  Justice  Turner. 

I  am  also  of  opinion,  with  the  most  unfeigned  respect 
to  the  Vice-Chancellor,  whose  great  attention  to  all 
cases  which  come  under  his  consideration,  and  whose 
elaborate  judgment  upon  this  case,  render  it  a  not  very 
pleasing  duty  to  difier  in  opinion  from  him,  that  this 
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order,  dismissing  the  application  to  tax  this  bill  of  costs, 
"cannot  be  maintained.     I  certainly  am  not  more  inclined 
than  the  Vice-Chancellor  himself  is  to  encourage  appli- 
cations of  this  description ;  and  still  less  am  I  inclined 
to  disturb  any  settled  rules  upon  the  subject     But  in 
difiering  from  him  in  this  particular  case,  I  rather  think 
that  I  am  adhering  more  to  the  general  rules  which  have 
been  laid  down  upon  the  point  than  his  Honor  himself 
has  done.     I  collect  from  the  cases  upon  this  subject, 
that  the  general  rule  is  now  considered  as  perfectly  well 
settled,  that  upon  an  application  to  tax  a  bill  of  costs 
which  has  been  paid,  it  must  be  shown  either  that  there 
has  been  what  is  called  undue  pressure  and  overcharge, 
or  that  there  has  been  overcharge  amounting  to  fraud ; 
and,  in  my  opinion,  this  case  is  brought  within  the  first 
branch  of  that  rule — undue   pressure  and  overcharge. 
The  case  is  peculiar  in  its  circumstances ;  and  I  am  not 
aware  of  any  case — and  certainly  none  has  been  cited  at 
the  bar— which  resembles  it  or  can  govern  the  decision. 
It  is  the  case  of  a  security  taken  by  a  solicitor  for  monies 
due  and  to  become  due  to  him.     That,  as  I  think,  is  the 
operation  of  the  deed.     The  question  then  is,  whether 
there  has  been  pressure  in  enforcing  the  security  ?  for  if 
there  has  been  pressure  in  enforcing  the  security,  there 
has  been   pressure  in  enforcing  payment  of  the   bill. 
Now  this  is  a  mixed  case  of  objections  to  the  account 
with  respect  to  the  monies  advanced  upon  the  security 
and  objections  to  the  bills  of  costs.     As  to  the  account 
of  the  monies  which  have  been  advanced  upon  the  secu- 
rity the  objection  is  this: — that  no  vouchers  had  been 
produced.     As  to  the  bill  of  costs  the  objection  is,  that 
the  charges  are  high   and  unreasonable;    and  in  that 
state  of  circumstances,  the  bill  having  been  delivered  in 
January y  1859,  and  having  been  the  subject  of  discus- 
sion between  the  parties,  Mr.  Foster,  on  the  13th  of  May^ 
1859,  writes  this  letter  to  Mr.  Hall^  who  at  that  time 
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had  become  the  solicitor  of  the  petitioner.  He  says : — 
*'  Yoii  appear  to  be  under  a  mistake.  I  did  not  refuse 
to  show  the  vouchers  provided  you  are  ready  to  pay  the 
amounts  due,  as  to  which  I  cannot  obtain  any  positive 
engagement.  If  you  will  send  me  the  drafts  of  the  pro- 
posed transfers,  so  that  I  can  see  there  is  a  serious 
intention  of  completing  the  business,  the  vouchers  shall 
be  produced  on  any  appointment  for  settlement  being 
made.  I  had  rather  my  bills,  if  taxed,  should  be  so  by  the 
proper  officials,  and  thereby  any  unpleasant  discussions 
between  you  and  myself  will  be  avoided."  That  refers 
to  a  proposition  which  Mr.  Hall  had  made  that  they 
should  meet  and  settle  the  questions  upon  the  bill  of 
costs  between  themselves,  Mr.  Foster  then  continues:  — 
''  Unless  the  drafts  are  sent  to  me  in  the  course  of 
Monday,  I  shall  assume  that  it  is  not  your  intention  to 
complete  the  business,  and  shall  issue  execution,  or  take 
such  other  steps  as  I  may  think  necessary  to  bring  the 
matter  to  a  close;**  threatening,  no  doubt,  to  issue 
execution  on  the  securities,  but  saying  in  the  alternative 
that  he  would  take  either  that  course  of  issuing  execu- 
tion, or  such  other  proceedings  as  he  might  think  neces- 
sary to  bring  the  matter  to  a  close.  On  the  following 
day,  the  14th  of  May,  Mr.  Hall  answers  that  letter.  He 
refers  again  to  the  non-production  of  the  vouchers ;  and 
he  says,  ''  I  again  repeat,  you  declined  to  produce  the 
vouchers,  although  I  informed  you  that  my  client  was 
ready  to  pay  you  off  at  any  time,  and  that  the  chief  diflS- 
culty  in  the  way  was  your  bill  of  costs,  which  I  proposed 
to  tax  between  ourselves,  but  from  which  you  stated 
positively  that  you  would  not  take  off  one  farthing.  I 
again  recapitulate  that  my  client  and  his  friends  are  most 
anxious  to  pay  what  is  really  due  to  you,  and  that  at 
once ;  it  is  useless  to  send  the  draft  transfers  for  your 
perusal  till  the  amount  due  to  you  is  ascertained,  and 
the  time  is  too  short  to  allow  me  to  draw  them."    The 

letter 
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letter  of  the  13th  was  written  on  the  Friday ;  Monday        1860. 

was  the  day  fixed  for  the  delivery  of  the  drafts  of  the  ^^^^^^ 

transfers,  and  on  the  Saturday  that  letter  was  written  by  Foster. 

Mr.  HcUL     Without  more,  and  without  further  commu-  Ex  parte 

^Talker 

nication,  on  the  17th,  the  Tuesday^  the  day  after  the  day 
fixed  by  the  letter  of  the  13th  of  May,  Mr.  Foster  gives 
immediate  notice  that  the  money  which  was  due  upon 
the  securities  must  be  paid  at  twelve  o  clock  on  that  same 
day;  and  the  money  not  being  paid  upon  that  day,  he 
issues  execution  and  takes  possession  under  the  bill  of 
sale  which  he  had  of  all  the  moveable  chattels  of  this 
gentleman.  Now  was  or  was  not  Mr.  Hall  right  in 
asking  for  the  production  of  those  vouchers  before  the 
money  was  paid?  If  he  was  right,  might  he  not  very 
reasonably  expect  that  Mr.  Foster  would  produce  those 
vouchers  before  he  insisted  upon  the  settlement  of  the 
accounts,  and  that  he  would  not  resort  to  that  extreme 
alternative,  which  was  stated  in  his  letter,  of  putting  in 
force  his  security  without  further  notice  ?  I  think  that 
he  was  justified  in  that  expectation.  I  think  that  it  was 
Mr.  Foster's  duty,  if  he  intended  to  enforce  the  security, 
to  say  at  once,  '^  you  must  procure  an  order  to  tax  this 
bill  to-morrow'*  (because  that  was  the  only  day  that  was 
left),  **  or  I  will  put  my  security  in  -force  on  Tuesday.^' 
I  think  that  he  was  justified  in  considering  that  Mr.  Foster 
in  the  letter  of  the  13th  of  May  had  left  an  alternative 
open,  that  he  would  not  proceed  to  enforce  the  security 
and  take  to  himself  full  payment,  and  constitute  himself 
the  judge  of  the  amount  which  was  due  upon  the  secu- 
rity. If  so,  I  think  that  there  was  surprise  and  pressure 
on  the  part  of  Mr.  Foster  in  putting  in  force  this  security 
as  he  did.  As  to  over-charges  there  is  no  doubt;  one 
item  in  this  bill  has  been  proved  beyond  question  to  be 
an  over-charge,  and  that,  according  to  the  cases  which 
have  been  cited  at  the  bar,  is  sufficient,  with  the  undue 

pressure, 
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1860. 

Ill  re 
Foster. 

Ex  parte 
Wal&br. 


pressure,  to  entitle  the  party  aggrieved  to  the  taxation  of 
the  bills. 

Now,  it  is  said  that  this  gentleman  had  an  independent 
solicitor.  Mr.  Hall,  it  appears,  had  become  his  solicitor 
in  the  month  of  March,  1859,  and  it  is  very  true  that 
the  principles  which  apply  to  the  taxation  of  a  bill  where 
a  party  is  without  protection,  do  not  apply  so  strongly  to 
the  case  where  the  bill  has  been  delivered  and  the  party 
has  a  solicitor  of  his  own  to  protect  him.  But  then  that 
question  has  to  be  considered  with  reference  to  the  con- 
duct of  the  solicitor  who  has  afforded  that  protection ; 
and  Mr.  Ball,  the  solicitor  who  protected  Mr.  Walker 
the  Petitioner,  himself  objected  to  this  bill  of  costs,  and 
that  objection  was  known  to  Mr.  Foster,  the  solicitor 
against  whom  the  taxation  is  applied  for.  It  is  said  that 
Mr.  Hall  did  not  do  this  for  two  months ;  that  he  had 
had  possession  of  the  bill  of  costs  from  March  to  May 
without  raising  any  objection  to  it.  But  this  fact  could 
not  have  precluded  taxation  before  payment.  It  could 
not,  of  course,  be  for  one  moment  argued,  that  the  fact 
of  Mr.  Hall  having  had  the  bill  of  costs  for  two  months 
could  have  precluded  the  taxation  before  payment ;  and, 
in  my  judgment,  it  cannot  preclude  the  taxation  after  pay- 
ment, if  the  payment  was  enforced,  as  I  think  it  was,  by 
pressure.  I  think,  too,  it  is  not  immaterial,  by  any  means, 
to  the  question  in  the  present  case,  that  the  security  was 
for  the  payment  of  future  bills  of  costs.  It  was  put  by 
Mr.  Roll  and  Mr.  Cole  in  argument,  that  the  sole  ques- 
tion to  be  considered  is,  whether  the  costs  were  due 
independent  of  the  security.  But,  upon  the  question  of 
pressure,  Mr.  Foster  had  undoubtedly  no  right  to  take 
payment  under  his  security  of  the  bill  of  costs,  so  far  as 
the  costs  had  been  incurred  subsequently  to  the  execu- 
tion of  the  deed  :  he  had  no  right  to  demand  immediate 
payment  of  that  part  of  his  bills  of  costs  which  had  been 

incurred 
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incurred  subsequently  to  the  security,  For  he  had  deli- 
vered no  signed  bill  of  costs.  He  therefore  was  not  in 
a  position  to  enforce  payment  at  all  of  those  costs  which 
had  been  incurred  subsequently  to  the  execution  of  the 
deed ;  he  could  not  enforce  it  under  the  deed,  because 
the  deed  was  invalid  as  a  security  for  future  costs ;  he 
could  not  enforce  it  independently  of  the  deed,  because 
he  had  delivered  no  signed  bill  of  costs.  Then  was  it 
not  pressure  if  he  has  availed  himself  of  the  power  given 
to  him  by  this  security,  to  enforce  payment  of  money  of 
which  he  had  no  right  to  enforce  immediate  payment 
either  by  virtue  of  the  security  or  otherwise  ?  1  think 
that  it  was,  and  I  am  of  opinion  that  the  order  of  the 
Vice-Chancellor  must  be  discharged,  and  that  there  must 
be  a  reference  to  tax  the  two  bills  of  costs. 


1860. 

In  le 

FOSTLR. 

Ex  parte 
Walkhr. 


In  the  Matter  of  ELIZABETH  GREEN,  Widow;  and 

In  the  Matter  of  "An  Act  to  further  amend  the 
Law  of  Property  and  to  relieve  Trustees;" 
and 

Of  the  Trusts  of  the  Will  of  ELIZABETH  GREEN. 


June  8. 


rriHIS  was  a  petition  presented  by  the  executors  of    Before  TA* 
Elizabeth  Chreen,  widow,  to  obtain  the  opinion  or 


Lords  Jui 

TICE8. 


direction  of  the  Court  as  to  whether  any  fund  should  On  the  sale  of 

ft  le&senoiQ 

be  set  apart  to  meet  contingent  liabilities  in  respect  of  before  the 
a  leasehold   which    formed   part  of  the   estate  of  the  V^»igorthe 

'^  act  22  &  23 

testatrix.  Vict.  c.  35, 

The  the  purchaser 
covenanted  to 
indemnify  the  vendor  against  the  covenants  of  the  lease.     He  bequeathed  the  leasehold 
to  bis  widow  and  appointed  her  his  executrix  : —  field,  that  the  act  applied,  and  that 
the  executors  of  the  widow  were  at  liberty  to  distribute  her  estate  without  setting  apart 
any  fund  to  provide  against  the  liability  under  the  covenants. 
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1860.  The  property  in  question  was  a  house  held  under 

a  lease  granted  by  the  Commissioners  of  Greenwich  Hos- 
pital  to  John  Bacons  a  plasterer,  for  a  term  of  sixty-three 
years,  from  24th  June^  1827,  at  a  yearly  rent  of  20/.  lOf. 
The  lease  contained  covenants  to  pay  the  rent  and  keep 
the  property  in  repair. 

Bacon  having  subsequently  become  bankrupt,  the 
assignees  sold  the  lease  to  James  Green,  the  husband  of 
the  testatrix,  and  the  property  was  assigned  to  him  by 
an  indenture  dated  the  14th  of  January^  1835.  The 
deed  of  assignment  contained  a  covenant  by  Ghreen  to 
indemnify  both  the  assignees  and  Bacon  himself  from 
the  rent  and  covenants. 

Green  died  in  1836  leaving  a  will,  by  which  he  be- 
queathed this  leasehold  to  his  wife,  and  appointed  her 
sole  executrix. I 

The  testatrix  died  in  November,  1858.  Her  executors 
proved  her  will;  and,  on  the  30th  of  September,  1859, 
assigned  the  leasehold  to  a  purchaser.  They  also  got 
in  and  converted  the  other  property  of  the  testatrix,  and 
had  now  a  large  balance  in  hand  ready  for  distribution 
among  the  residuary  legatees. 

By  an  order  made  by  Vice  -  Chancellor  Stuart  on 
5th  March,  1860,  it  was  ordered  that  an  account  should 
be  taken  of  tl^  debts  and  liabilities  affecting  the  personal 
estate  of  the  testatrix,  and  that  debts  were  to  be  distin- 
guished from  liabilities,  and  liabilities  certain  from  liabi- 
lities contingent,  and  that  the  personal  estate  of  the 
testatrix  should  be  applied  in  payment  and  satisfaction 
of  such  debts  and  liabilities  in  a  due  course  of  admi- 
nistration. 

The 
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The  Chief  Clerk  certified  on  9th  May,  1860,  that  no  I860, 
person  had  come  in  and  proved  any  debt  against  the 
estate ;  that  the  time  fixed  by  advertisement  for  that  pur- 
pose had  expired,  and  that  there  was  a  contingent  liability 
in  respect  of  the  covenant  of  James  Green  contained  in 
the  assignment  of  14th  January^  1835. 

The  executors  then  presented  this  petition  asking  the 
opinion  of  the  Court  whether  the  Petitioners  were  per- 
sonally liable  in  respect  of  any  further  claim  under  the 
covenants  in  the  lease  and  assignment,  or  either  of  them  ; 
and  that,  if  so,  then  a  sufficient  fund  might  be  directed 
to  be  set  apart  for  answering  such  liability.  Vice-Chan- 
cellor Stuart  recommended  that  the  petition  should  be 
mentioned  to  the  Lords  Justices. 

Mr.  Bacon  and  Mr.  Bonham  Carter  for  the  executors. 

The  Vice-Chancellor  was  of  opinion  that  the  case  was 
within  22  &  23  Vict.  c.  35,  s.  27  ("  An  Act  to  further 
amend  the  Law  of  Property  and  to  relieve  Trustees"), 
and  that  by  virtue  of  that  enactment  the  executors  might 
distribute  the  estate  without  setting  apart  any  fund  to 
answer  this  contingent  liability,  but  His  Honor  recom- 
mended us  to  come  here,  because  in  the  case  of  JDodson 
V.  Sammell  (a),  Vice-Chancellor  Kindersley  decided  that 
the  section  in  question  did  not  apply  in  the  case  of  liabi- 
lities under  instruments  executed  before  the  passing  of 
the  act,  being  of  opinion,  on  the  authority  of  Moon  v. 
Durden  {b),  that  the  section  was  not  to  be  treated  as 
having  any  retrospective  eflect. 

Mr.  Ellis  for  the  residuary  legatees. 

Their  Lordships  held  that  the  case  was  within  the 

act,  and  made  an  order  stating  the  opinion  of  the  Court 

that 
(a)  8  Weekfy  Rep.  252.  (6)  2  Exch.  22. 
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In  re 
Green. 


that  the  executors  were  at  liberty  to  proceed  in  the  dis- 
tribution of  the  estate  of  the  testatrix  without  retaining 
or  setting  apart  any  funds  for  the  purpose  of  providing 
against  any  liability  in  respect  of  the  covenants  in  the 
indenture  of  14th  January y  1835,  and  directing  that  the 
executors  should  be  at  liberty  to  proceed  in  the  distri- 
bution of  the  estate  accordingly. 


June  8. 

Before  The 
Lords  Jus- 
tices. 

Order  made 
for  the  appli- 
cation of  the 
income  of  a 
fund  in  Court 
for  the  main- 
tenance of  a 
person  of  un- 
sound mind, 
without  com- 
mission, 
though  his 
property  pro- 
duced upwards 
of  200/.  per 
annum. 


In  the  Mattel  of  JAMES  BURKE,  a  Person  of  unsound 
mind;  and 

In  the  Matter  of  ^*  The  Act  for  better  securing 
Trust  Funds,  and  for  the  Relief  of  Trus- 
tees ;"  and 

In  the  Matter  of  the  Trusts  of  the  Will  of  NATHA- 
NIEL SNELL. 

riiHIS  was  the  petition  of  a  person  of  unsound  mind, 
by  his  brother,  as  his  next  friend,  asking  that  the 
income  of  a  sum  of  4,446/.  Qs,  1 1  d.  Consols,  which  had 
been  paid  into  Court  under  the  Trustee  Relief  Act  to  his 
account,  might  be  paid  to  his  brother  and  sister^  they 
undertaking  to  maintain  him. 

The  lunatic  was  twenty-nine  years  of  age  and  resided 
with  his  brother  and  sister.  His  lunacy  was  clearly 
shown,  but  no  commission  of  lunacy  had  ever  been  issued. 
His  property  consisted  "of  the  above-mentioned  sum  of 
consols — the  sum  of  974Z.  Is.  2d,  Reduced  Bank  An- 
nuities— one-third  part  of  a  sum  of  3,120L  Bs.  3d, 
consols,  subject  to  a  deduction  for  costs,  and  one-third 
share  of  a  small  landed  property  producing  100/.  a-year. 
His  income  thus  amounted  to  more  than  200/.  a-year, 
all  arising  from  property  to  which  he  was  absolutely 
entitled. 

Mr. 
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Mr.  ^EddiSf  for  the  Petitioner,  called  the  attention  of       1860. 
the  Court  to  the  amount  of  the  lunatic's  property,  ^^^^^^ 


BUR&E. 


Mr.  Phillips  appeared  for  the  Respondents. 

Their  Lordships,  after  remarking  that  the  whole  in* 
come  was  below  300/.  per  annum,  made  an  order  for 
payment  of  the  income  of  the  4,446/.  6$.  lid.  Consols 
to  the  brother  and  sister  during  such  period  as  the  lunatic 
should  reside  with  them,  or  until  further  order,  they  un- 
dertaking not  to  receive  any  dividends  after  the  lunatic's 
ceasing  to  reside  with  them,  and  also  undertaking  to 
apply  for  his  maintenance  and  support  the  dividends 
they  should  receive. 

NoTB.-"&ff  Eyrev.  Wake,  4  Ves.795;  Gillbeey,  Gillbee,!  PhilL 
121  ;  Re  Irby,  17  Beav.  334. 


1861. 
24  July. 

In  the  Matter  of  ELLEN  TAYLER,  a  Person  of  un-    Before  The 
sound  mind  ;  and  ^^"^^  •^"»- 

'  TICE8. 

In  the  Matter  of  the  Trusts  of  the  Annuity  of  ELLEN  ^^  ^j^der  can- 

TAYLER ;  and  not  be  made 

In  the  Matter  of  the  Trustee  Act,  1850.  tenance  of  a 

lunatic  not 

^I^HE  Petitioner,  Ellen  Taykr^  was  a  person  of  unsound  found  so  by 
mind,  but  had  never  been  found  so  by  inquisition,  a"n1e88*pro!-' 

as  she  had  not  property  sufficient  to  pay  the  expenses  of  ceedings  have 

▼      lorto     i_  1        J    •  1        .•     l>een  taken  for 

a  commission.    In  182o  she  was  placed  m   a  lunatic  placing  the 
asylum,  where  she  bad  ever  since  remained.  property  under 

^  the  administra- 

tion of  the 

On  the  19th  of  October,  1831,  J.  N.  Tayler  granted  by  chancery, 
deed  to  John  Slade,  his  executors,  administrators  and 
assigns,  two  annuities  of  40/.  each,  issuing  out  of  certain 
lands,  in  trust  for  Ellen  Tayler  and  another  person  since 
deceased,  for  their  respective  lives;  and  by  the  same 

deed 
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1861.       d^^d  1)6  granted  the  lands  to  Slade  in  fee,  upon  trust  for 
^•^^v^      better  securing  the  annuities,  and  subject  thereto  for  the 

Tayler.      g'^a"^''  '"  fee. 

Slade  during  his  life  received  Miss  Tayler's  annuity, 
and  applied  it  for  her  maintenance.  He  died  intestate  in 
1855,  and  from  that  time  the  annuity  had  not  been 
received. 

Dr.  Finch,  who  had  succeeded  to  the  management  of 
the  asylum  in  1858,  continued  to  maintain  Miss  Tayler 
there,  though  for  some  years  he  had  received  no  payment 
whatever  for  her  maintenance,  and  there  was  due  to  him 
an  arrear  of  485/.  She  had  no  relatives  who  in  any  way 
interested  themselves  about  her. 

Under  these  circumstances  this  petition  was  presented 
by  Miss  Tayler  by  Dr.  Finch  as  her  next  friend,  praying 
firstly,  that  Dr.  Finch  might  be  appointed  the  trustee  of 
the  deed  of  1831  in  the  room  o{  Slade,  and  that  an  order 
might  be  made  vesting  the  annuity,  arrears,  and  right 
to  sue,  and  the  lands,  in  him.  And  secondly,  that  he 
might  be  authorized  to  retain  the  arrears  of  the  annuity 
when  recovered  (after  paying  the  costs  of  the  petition)  on 
account  and  in  part  satisfaction  of  the  arrears  due  to  him, 
and  also  to  apply  the  future  payments  of  the  annuity  for 
the  Petitioner's  future  maintenance. 

Mr.  Hardy  appeared  in  support  of  the  petition. 

[The  Lord  Justice  Turner.  Have  we  jurisdiction 
to  give  such  directions  as  are  asked  by  the  second  para- 
graph of  the  prayer.] 

Mr.  Hardy  referred  to  Re  Burke  (a). 

The 

(a)  Supra,  p.  124. 
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The  Lord  Justice  Turner.  ^^^/^ 

We  have  given  such  directions  where  the  petition  was  Tayler. 
in  a  suit  as  well  as  in  lunacy,  and  the  case  to  which  you 
refer  stands  on  the  same  footing,  the  fund  having  there 
been  paid  into  Court  under  the  Act  for  the  relief  of 
trustees.  But  I  am  of  opinion,  that  we  have  no  juris- 
diction to  give  any  direction  as  to  the  property  of  a 
person  not  found  lunatic  by  inquisition,  except  in  cases 
where  it  is  under  the  administration  of  the  Court  of 
Chancery.  In  the  present  case  we  can  go  no  further 
than  to  make  an  order  appointing  Dr.  Finch  trustee,  and 
vesting  in  him  the  annuity,  arrears  and  right  to  sue,  and 
all  the  estate  which  was  vested  in  Slade.  He  can  then 
enforce  payment  of  the  arrears  and  future  instalments  of 
the  annuity,  but  we  cannot  make  any  order  as  to  his 
application  of  them.  The  proposed  mode  of  dealing 
with  them  appears  very  proper,  but  we  have  no  jurisdic- 
tion to  make  an  order  authorizing  it. 

The  Lord  Justice  Knight  Bruce  concurred. 


V2S 
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1860. 


GREENWAY  v.  GREENWAY. 

^r^HIS  appeal  raised  several  questions  on  the  construc- 
tion  of  the  will  of  George   Sullivan  Grtenway^ 
dated  the  1st  o{ March,  1850,  which  was  as  follows: — 

"  I  do  hereby  bequeath  all  my  property  real  and  per- 
sonal, of  whatsoever  nature  or  description,  and  where- 
soever situate  (whether  land  at  Heidelberg,  Port  Philip, 
in  New  South  Wales,  or  in  the  Jaffna  Peninsula  of  the 

trust  as  to  the    Island  of  Ceylon,  or  funds   in  the   hands  of  Messrs. 

brothers  £.       Allan,  Deffell  ^  Co,,  of  Calcutta,  or  of  Messrs.  -4r- 

and  Cor  the    huthnot  Sr  Co.,  of  Madras,  or  of  Mr.  Kelynqe  Green- 

heirs  of  their  ^  '  ,        , 

bodies,  and       t£;ay,  of  Warwick,  in  England,  or  elsewhere),  to  the 

members  constituting  the  firm  of  Messrs.  Arbuthnot  i; 

Co,,  of  Madras. 


June  1,  9. 

Before  The 

Lord 
Chancellor 

Lord 
Campbell 
and  The 
Lords  Jus- 
tices. 

A  testator 
gave  his  real 
and  personal 
estate  upon 


declared  that 
if  either  bro- 
ther should 
die  leaving 
heirs  of  his 
body,  then  the 
share  of  such 


''In  trust  for  the  benefit  in  equal  portions,  to  the  ex- 
tent 


brother  should 

descend  to  such  heirs,  but  if  one  brother  should  die  without  lawful  issue  then  the  whole 
income  should  be  paid  to  the  surviving  brother,  or  in  case  of  his  death  also  to  his  law- 
fully begotten  heirs ;  but  in  case  both  brothers  should  demise  without  issue  lawfully 
begotten,  then  the  whole  property  should  be  divided  among  the  testator's  nearest  of 
kin.  And  the  testator  appointed  executors,  with  power  to  appoint  other  executors,  as  to 
them  might  seem  fit,  also  with  full  power  tu  get  in  and  receive  all  monies  or  secu- 
rities for  money,  and  to  sell,  dispose  of  and  convert  into  money  all  other  his  real  and 
personal  estate  either  by  public  auction  or  private  contract,  as  to  them  should  seem 
meet. 

Held,  affirming  the  decision  of  Vice-Chancellor  Stuart^  that  there  was  an  effectual 
eift  over  of  the  personalty  to  the  next  of  kin  in  the  event  of  E,  and  C.  dying  without 
leaving  issue  at  their  respective  deceases. 

Per  the  Lord  Chancellor.  Whether  the  29t1i  section  of  the  Wills  Act  (7  Will.  4 
&  I  Vict,  c.  26)  applies  in  the  case  of  a  gift  over  of  personalty  which  is  included  along 
with  realty  in  a  preceding  gitt  which  creates,  without  implication  from  the  gift  over,  an 
estate  tail  in  the  realty,  qtutre. 

Held,  reversing  the  decision  of  the  Vice-Chancellor,  that  there  was  no  conversion  of 
the  real  estate  into  personalty  from  the  death  of  the  testator. 

Held  also,  that  the  brothers  took  the  real  estates  as  tenants  in  common  in  tail, 
with  cross  remainders  in  tail,  with  remainder  to  the  next  of  kin  in  fee. 
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tent  of  the  annual  income  of  my  property  of  my  brothers 
Edward  Kelynge  Greentcay  and  Charles  Thomas  Ghreen" 
way,  or  the  heirs  of  their  bodies  lawfully  begotten,  and 
the  meaning  of  this  my  will  is,  that  if  either  brother 
shall  die  leaving  lawfully  begotten  heirs  of  his  body, 
then  shall  the  share  or  portion  of  such  brother  descend 
to  such  lawfully  begotten  heirs ;  but  if  one  brother  shall 
die  without  lawful  issue,  then  shall  the  whole  annual 
income  be  paid  to  the  surviving  brother,  or,  in  case  of 
his  death  also  to  his  lawfully  begotten  heirs;  but  in 
case  both  brothers  shall  demise  without  issue  lawfully 
begotten, — 

•*Then  shall  the  whole  property  be  divided  equally 
amongst  my  nearest  of  kin ;  and  I  direct  and  desire  that 
my  god-daughter  Isabella,  daughter  of  £.  H.  Woodcock, 
formerly  of  the  Madras  Civil  Service,  esquire,  be  allowed 
to  do  and  come  in  as  a  co-sharer  on  the  same  footing 
with  my  nearest  of  kin. 

"  And  I  do  hereby  nominate  and  appoint  Wm.  MacTag- 
gart,  esquire,  and  Wm.  Urquhart  Arhuthnot,  esquire,  both 
of  Madras,  executors  of  this  my  will,  with  power  to 
nominate  and  appoint  other  executors  as  to  them  may 
seem  fit,  also  with  full  power  to  get  in,  collect  and  receive 
all  monies  or  securities  for  money,  and  to  sell,  dispose 
of  and  convert  into  money  all  other  my  real  and  per- 
sonal estate,  either  by  public  auction  or  by  private  con- 
tract, as  to  my  said  executors  shall  seem  meet." 


1860. 

Grebnwat 

V. 

Greemwat. 


Then  followed  a  clause  allowing  the  executors  their 
expenses  in  carrying  into  execution  the  trusts  of  the  will. 


The  testator  died  in  1857,  leaving  Edward  Kelynge 
Greenway  his  heir-at-law,  and  Edward  Kelynge  Green- 
way,  Charles  Thomas  Greenway  and  Isabella  Thomas 
his  next  of  kin.     The  executors  disclaimed,  and  admi- 

Vol.  II — 1  K  D.F.J,    nistration 
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I860.        nistration  with  the  will  annexed  was  granted  to  Edward 

J*^^"'^^'^      Kelynqe  Greenway. 
Greenwat  ^  ^  ^ 

V. 

Greenwat.  Vice-Chancellor  Stuart,  by  decree  dated  the  10th  of 
February y  1859,  declared  that  the  gift  over  of  the  per- 
sonal estate  to  the  next  of  kin  was  not  void  as  a  gift 
over  on  an  indefinite  failure  of  issue  (a);  and  at  the 
hearing  for  further  consideration  on  the  17th  o{  January, 
1860,  his  Honor  decided  that  the  will  effected  a  conver- 
sion of  the  real  estate,  and  that  the  proceeds  of  the  sale 
were  to  go  along  with  the  personalty.  The  order  ac- 
cordingly directed  the  real  estate  to  be  sold,  the  purchase- 
money  to  be  brought  into  Court  and  invested,  and  the 
income  to  be  paid  to  Edward  Kelynge  Greenway  and 
Charles  Thomas  Greenway  in  moities  during  their  joint 
lives,  with  liberty  to  apply  on  the  death  of  either.  The 
testator's  brothers  appealed  against  both  these  orders. 


Mr.  Malins  and  Mr.  CoU  for  the  Appellants. 

We  contend,  as  to  the  real  estate,  that  there  is  no  con- 
version, but  that  it  is  given  to  the  two  brothers  as  tenants 
in  common  in  tail,  with  cross  remainders  between  them  in 
tail,  with  remainder  to  the  next  of  kin  of  the  testator  at 
the  time  of  his  death.  As  to  the  personalty,  we  con- 
tend that  the  gift,  being  one  which  creates  an  estate  tail 
in  realty,  is  an  absolute  gift  of  the  personalty. 

If  the  will  had  stopped  short  before  the  clause  ap- 
pointing executors,  it  is  clear  that  there  would  be  an 
estate  tail  in  the  realty,  but  it  has  been  decided  that  the 
final  clause  effects  a  conversion.  This  we  contend  is 
erroneous :  to  ef&ct  a  conversion  there  must  be  an  im- 
perative 

(a)  1  Giff.  131. 
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perative  direction  to  sell :  here  there  is  a  power  to  sell, 
but  no  direction  to  sell,  and  no  purpose  requiring  a  sale. 
The  cases  on  the  subject  are  collected  in  White  and 
Tndor's  Leading  Cases  (a\  and  it  appears  from  them, 
that  where  there  is  merely  a  discretionary  power  to  sell, 
the  property  retains  its  original  character  unless  and 
until  a  sale  is  made ;  PoUey  t.  Setftnour  (b) ;  Bourne  v, 
Bourne  (c) ;  Davis  v.  Goodhew  (d).  The  Vice-Chan- 
cellor  relied  on  Burrell  v.  Baskerfield  (e).  We  do  not 
dispute  the  principle  of  that  case  and  of  Mower  v, 
Orr{f\  that  where  there  are  directions  given  in  the 
will  which  cannot  be  carried  into  efiect  without  a  sale  of 
the  whole^  there  is  a  conversion,  though  a  sale  be  not  in 
terms  directed,  permissive  language  only  being  used ; 
but  we  say  that  principle  does  not  apply  to  the  facts  of 
this  case ;  Cormick  v.  Pearce  (g).  Here  the  purposes 
do  not  require  conversion,  and  the  trustees  have  not 
exercised  their  discretion  by  selling,  no  circumstances 
having  arisen  to  call  for  a  sale.  [  The  Lord  Justice 
Turner  :  Does  not  your  construction  give  the  trustees 
a  discretionary  power  to  alter  the  rights  of  the  parties  ?] 
No;  if  they  sold  under  this  permissive  authority  the 
surplus  proceeds  would  go  to  the  person  entitled  to  the 
real  estate.  If  there  he  no  conversion  our  construction 
as  to  the  real  estate  is  clearly  right.  A  devise  to  a  man 
or  the  heirs  of  his  body  will  give  him  an  estate  tail ; 
Parkin  v.  Knight  (h) ;  Wright  v.  Wright  (i) ;  Harris  v, 
Davis  {k);  even  without  an  explanatory  context,  and 
here  the  testator  has  fully  explained  himself. 


1860. 

Grbenwat. 

V. 
GaEBMWAT. 


With   regard  to   the   personalty,   personal   estate   is 

governecl 


(c)   VoL  l,p.  547,  n. 
{b)  2  F.  4-  C.  Exck.  708. 

(c)  2  Hare,  35. 

(d)  6  Sim,  585. 

(e)  11  fieav.  525. 


(/)  7  Hare,  475. 
(g)  7  Hare,  477. 
(h)  15  Sim.  83. 
(i)  1  Ves.  ien,  409. 
(k)  I  ColL  416. 
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1860.        governed  by  different  rules  from  real  estate,  and  a  gift 
^^■^^'^'^       comprising  both  is  not  necessarily  to  be  construed  so  as 

Grbenwat  1  ^  tf 

V,  to  make  them  go  in  the  same  channel,  but  is  to  be  con- 

Grbenway.  gtrued  as  if  the  real  estate  were  given  by  one  will  and 
the  personal  by  another,  the  two  being  in  the  same  terms 
except  as  to  the  subject-matter  of  the  gift ;  Forth  v. 
Chapman  (a).  Here  the  gift  is  one  creating  an  estate 
tail,  and  the  gift  over  is  on  an  indefinite  failure  of  issue ; 
unless  the  Wills  Act  prevents  that  construction,  it  is 
therefore  an  absolute  gift.  \The  Lord  Justice  Knight 
Bruce  here  called  attention  to  the  use  of  the  word 
"  leaving."]  That  word  only  occurs  where  the  testator 
is  adverting  to  whether  there  will  be  issue  to  take,  and 
does  not  occur  in  the  gift  over  to  the  next  of  kin.  Now, 
as  to  the  ^th  section  of  the  Wills  Act,  its  operation  is 
excluded  by  its  own  express  terms  in  every  case  in  which 
an  estate  tail  is  given.  The  other  side  say  that  this  does 
not  help  us,  for  that  there  is  no  such  thing  as  an  estate 
tail  in  personalty,  and  that  argument  would  be  of  force 
if  the  will  disposed  of  nothing  but  personalty ;  but 
Green  v.  Ghreen  (6),  shows,  that  where  there  is  a  gift  of 
personalty  in  words  which  create  an  estate  tail  in  realty, 
and  a  gift  over  on  death  without  issue,  there,  if  realty 
IB  combined  in  the  same  gift,  the  29th  section  does  not 
apply  as  to  the  personalty.  Re  0*Bierne  (c),  is  in  our 
favor.  [7%e  Lord  Chancellor  :  Yet  you  say  that  the 
will  is  to  be  read  as  two  wills,  one  disposing  of  real  the 
other  of  personal  estate.]  The  Vice-Chancellor  thought 
that,  even  apart  from  the  act,  this  was  not  a  gift  over  on 
an  indefinite  failure  of  issue,  and  referred  to  Sheppard  v. 
Lessingham{d),  and  Radford  v.  Radford {e).  But  in 
the  former  case  the  testator  used  the  word  "issue,"  which 

is 

(^i)  1  P.  Jfiwf.  663.  {d)  AmbL  J  22. 

(0)  3  De  G,Sr  Sm.  480.  (e)  1  Keen,  486. 

(f)  1  Jo.  4r  Lai.  352. 
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is  not  a  technical  term,  and  is  flexible  in  its  meaning;        1860. 
here  he   has  used  the  words   "heirs  of  their  bodies,"      ^-^v-^/ 

vVlLKRN  WAT 

which  are  words  having  a  strict  legal  meaning,  not  to  be  9. 

departed  from  on  slight  grounds ;   Tothill  v.  Pitt  {a) ;    CJrkbnwat. 
Butt€rfieldY.Butterfield{b) ;  Elton  v.JEason  (c) ;  Britton 
V.  Twining  {d) ;  Ex  parte  Wynch  (e) ;  Bright  v.  Rowe  {/) ; 
Jordan  v.  Lowe  (g) ;  Chandless  v.  Price  (A).     In  Bad- 
ford  V.  Radford  the  expression  was  "  leaving  issue." 

Mr.  Craig  for  Mr.  Thomas. 

If  afler  an  absolute  gift  of  personal  estate  there  is  an 
executory  gift  over  within  the  limits  of  perpetuity,  such 
executory  gift  is  good.  If  the  same  gift  creates  an  estate 
tail  in  realty,  the  tenant  in  tail  can  defeat  the  gift  over  as 
regards  the  realty ;  but,  as  regards  the  personalty,  it  is 
like  an  executory  devise  engrafted  on  a  gift  in  fee,  and 
not  too  remote,  which  cannot  be  defeated.  It  is  not 
necessary  for  my  purpose  to  ai*gue  that  the  first  takers 
have  only  a  life  estate  in  the  personalty.  I  will  assume 
it  to  be  a  quasi  estate  tail ;  but  I  say  that  the  gift  over 
is  in  case  the  first  takers  die  without  leaving  issue,  the 
expression  "  die  without  lawful  issue*'  being  correlative 
to  the  preceding  expression  "  leaving  lawfully  begotten 
heirs  of  his  body."  This,  independently  of  the  Wills 
Act,  restricts  the  failure  of  issue  to  the  death,  so  far  as 
concerns  the  personalty.  Forth  v.  Chapman  is  in  my 
favor.  Radford  v.  Radford  is  for  me  so  far  as  it  applies. 
Green  v.  Chreen  is  not  against  me  ;  for  it  was  a  clear  case 
of  a  gift  over  on  an  indefinite  failure  of  issue,  and  the 
S9th  section  of  the  Wills  Act  did  not  apply,  for  a  contrary 
intention  clearly  appeared  in  the  will. 

In 

(fl)  1  Modd  ASS;  7  Bro.P.C.  (e)  5  De  O,  M.  ^  G.  188. 

463.  (/)  3  M,^  K.  316. 

(6)  1   Fes.  ten,  133,  154.  (g)  6  Beat.  360. 

(c)  19  Ve$.  73.  (A)  3  Vt$.  99. 
{d)  3  Mer.  176. 
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1860. 

Grcbnwat 

9. 

Grbbnwat. 


In  the  next  placey  I  contend  that  the  realty  is  con* 
verted.  The  testator  plainly  intended  the  same  persons 
to  take  the  realty  and  personalty ;  but  if  the  realty  was 
not  to  be  converted^  it  was  obviously  probable  that  it 
might  go  in  a  different  way  from  the  personalty.  The 
will,  taken  as  a  whole,  shows  a  general  intention  to  con- 
vert Burrell  v.  Basherjield  (a),  is  strongly  in  our  favor, 
and  Mower  v.  Orr  {b),  is  very  like  this  case.  Polley  v. 
Seymour  {c),  is  relied  on  against  us.  In  that  case,  which 
was  cited  in  Burrell  v.  Bmherfieldy  there  were  three 
circumstances  distinguishing  it  from  the  present;  there 
was  a  direction  to  keep  the  property  in  its  then  state ; 
the  real  and  personal  estates  were  given  over  according 
to  their  difierent  natures  and  qualities,  and  the  testator 
spoke  of  a  sale  as  authorized,  not  as  directed.  If,  how- 
ever, the  Court  be  against  me  on  this  point,  I  contend 
that  an  estate  tail  is  not  created  in  the  realty.  The 
words  ^*  heirs  of  the  body"  may  be  words  of  purchase. 
In  this  will  they  are  so  as  to  the  personalty;  Ex  parte 
Wf/nch(d);  Be  Banks's  Trust  {e)\  and  the  intention 
being  evident  that  the  realty  and  personalty  should  go 
the  same  way,  I  submit  that  the  same  construction  ought 
to  be  adopted  as  to  the  realty. 


Mr.  W,  W.  Macheson  for  Mrs.  TTiomas. 

The  gift  over  of  the  personalty  is  good  even  apart 
from  the  Wills  Act,  for  the  word  "leaving"  clearly 
restricu  the  failure  of  issue  to  the  death ;  Crooke  v.  De 
Vandes(f),  where^  as  here,  the  word  "heirs"  was  used 
as  to  personalty,  and  that  case  also  shows  that  the  word 
"  leaving"  may  be  carried  on  so  as  to  explain  the  gift 
over,  as  was  done  also  in  Goodtitle  v.  Pegden  {g),  Rad- 
ford 

(fl)  1 1  Beav.  525.  (f )  2  K.  if  J.  387. 

(6)  7  Hare,  475.  (/)  9  Vn.  199. 

(c)  2  r.  4r  C.  Exch.  708.  (g)  2  Duri^.  ^  JE.  72«. 

{d)  5  De  G.,  M.  if  G.  188. 
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ford  V.  Radford  is  almost  on  alUfours  with  the  present 
case. 

Then  I  contend  that,  on  the  scope  .of  the  will,  there 
is  a  oonyersion  out  and  out.  This  is  not  prevented  by 
the  circumstance  that  the  power  to  sell  is  in  terms  dis-* 
cretionary ;  Flint  v.  Warren  (a) ;  Oriesbach  v.  Fre^ 
mantle  (&). 

Mr.  W.  Pearson  for  Isabella  Woodcock. 

I  submit  that,  apart  from  the  direction  to  converty 
there  is  not  an  estate  tail  in  the  realty,  but  that  the 
brothers  take  for  life,  with  remainder  to  the  survivor  for 
life  in  case  of  the  death  of  one  without  leaving  issue 
living  at  bis  death,  and  that  the  remainders  are  to  the 
issue  as  purchasers,  with  a  remainder  over  in  the  event 
of  neither  brother  leaving  issue  living  at  his  death.  The 
words,  **  or  the  heirs  of  their  bodies"  are  words  of  sub- 
stitution not  of  limitation,  and  are  intended  to  provide 
against  death  in  the  testator's  lifetime ;  Doody  v.  Hig- 
gfins(c);  Gittings  v.  M^Dermott{d)\  Montagu  v.  Nu- 
ceUa{e),  Parkin  v.  Knight {f),  cannot  be  sustained, 
"  or"  being  read  "and"  without  any  help  from  the  con- 
text. Then  the  gift  to  the  survivor  prevents  the  failure 
of  issue  from  being  indefinite ;  Ranelagk  v.  Ranelagh(g); 
Hygkes  v.  Suyer  (A)  ;  TSimer  v.  Frampton  (i) ;  and  the 
effect  is  a  gift  to  the  heirs  of  the  body  as  purchasers 
with  a  gift  over  in  the  event  of  there  not  being  any. 
IThe  Lord  Justice  Turner  here  referred  to  the  word 
'*  descend."]  That  expression  is  not  always  used  in  its 
strict  technical  sense ;  it  may  mean  "  devolve." 

Read 


(a)  14  Sim.  5M. 
(h)  17  fimv.  314. 
(e)  9  Hare,  App.  32. 
id)  2  M.  if  K.  69. 
(0  1  Ruu.  165. 


(/)  15  Sim.  83. 
{g)2M,Sf  K.  441. 
(h)  1  P.  Wms,  534. 
(i)  2  Coll.  331. 


1860. 

Grecmwat 

V. 

Grbenwat. 
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1860.  Read  v.  Snell  (a)  was  also  referred  to. 


Grbbmway 

V. 

Orbbnwat. 


Mr.  Malins  in  reply. 

In  Griesbach  v.  Fremantle  the  discretion  was  only  as 
to  the  time  of  sale,  not  as  to  whether  a  sale  should  be 
made  at  all.  Parkin  v.  Knight  has  always  been  treated 
as  good  law,  and  it  would  be  dangerous  now  to  hold 
that  a  gift  to  ^.  or  the  heirs  of  his  body  does  not  create 
an  estate  tail. 

Judgment  reserved. 


The  Lord  Chancellor. 

June  9.  I   am  of  opinion  that  the  decree  appealed   againsti 

bearing  date  the  10th  of  February,  1859,  ought  to  be 
affirmed.  This  decree  is  confined  to  the  gift  over  of  the 
personalty  to  the  testator's  next  of  kin,  and  I  think  this 
is  a  valid  gift  irrespective  of  the  ^th  section  of  the 
Wills  Act.  According  to  the  natural  meaning  of  the 
words  of  the  will,  and  according  to  the  decided  cases 
putting  a  construction  on  such  words,  I  am  of  opinion 
that  this  was  not  a  gift  over  upon  an  indefinite  failure  of 
issue.  The  testator  says,  ''  if  either  brother  shall  die 
leaving  lawfully  begotten  heirs  of  his  body,  then  shall 
the  share  or  portion  of  such  brother  descend  to  such 
lawfully  begotten  heirs,  but  if  one  brother  shall  die 
without  lawful  issue,  then  shall  the  whole  annual  income 
be  paid  to  the  surviving  brother,  or  in  case  of  his  death 
also  to  his  lawfully  begotten  heirs,  but  in  case  both 
brothers  should  demise  without  issue  lawfully  begotten," 
then  over  to  the  next  of  kin,  &c.  The  first  contingency 
is  expressly  on  either  brother  dying  leaving  lawfully 
begotten  heirs  of  his  body.     Then   come   the  words, 

"but 

(a)  2  Alk.  642,  647. 


Obeenwat. 
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"but  if  one  brother  shall  die  without  lawful  issue/* —        1860. 
evidently  meaning  without  leaving  lawful  issue  at  the     r^^^^^^ 

\7REEKWA  I 

time  of  his  deaths — and  last  comes  the  contingency  of  v. 

"both  brothers  demising  without  issue  lawfully  be- 
gotten/' by  a  natural^  if  not  necessary,  implication 
meaning  "  without  leaving  issue  at  the  time  of  their 
death." 

According  to  Forth  v.  Chapman  (a),  and  various  other 
decisions  which  have  followed  the  rule  laid  down  in  that 
case,  this  gift,  before  the  Wills  Act,  would  have  been  a 
valid  gift  over  of  the  personalty.  It  is,  therefore,  un- 
necessary to  give  (and  1  abstain  from  giving)  any  opinion 
upon  the  construction  of  the  ^th  section  of  the  act,  as 
to  whether  the  words  "  unless  a  contrary  intention  should 
appear  by  the  will  by  reason  of  such  person  having  a 
prior  estate  tail,'*  &c.,  apply  to  a  gift  of  personalty  or 
are  to  be  confined  to  a  devise  of  real  estate,  in  which 
alone  (properly  speaking)  there  can  be  an  "  estate  tail." 
The  legislature  may  have  loosely  applied  these  words  to 
personalty,  or  may  have  had  reasons  for  intending  a  dis- 
tinction between  realty,  in  which  there  may  be  an  estate 
tail,  to  be  cut  off  by  a  disentailing  deed,  and  personalty 
not  attended  by  such  incidents. 

The  next  subject  of  appeal  is  the  decretal  order  of  the 
17th  oi  January,  1860,  by  which  it  was  declared  that  the 
real  estates  of  the  testator  should  be  immediately  sold, 
and  the  monies  arising  from  the  sale  should  make  a 
common  fund  with  the  residue  of  the  personalty,  to  be 
divided  between  the  two  brothers  during  their  lives. 

Here  I  am  obliged  to  differ  from  the  view  taken  by 
the  Vice-Chancellor,  that  the  will  operated  a  conversion 
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of  the  realty  from  the  death  of  the  testator.  The  tes- 
tator may  possibly  have  expected  that  the  realty  and 
personalty  might  form  one  homogeneous  mass  and  go  in 
the  same  line  of  devolution^  but  he  has  not  used  language 
which  can  have  such  an  operation.  If  a  testator  ex- 
pressly directs  trustees  to  sell  real  estate,  and  to  divide 
the  money  produced  by  the  3ale,  or  to  invest  the  money 
in  the  funds,  or  to  deal  with  the  property  in  such  a 
manner  as  he  cannot  deal  with  it  unless  he  converts  it 
into  money,  the  realty  is  supposed  to  be  converted  into 
personalty  from  the  death  of  the  testator,  and  a  Court  of 
Equity  would  be  justified  in  decreeing  an  immediate  sale 
of  it.  But  a  mere  power  to  sell,  to  be  exercised  in  the 
discretion  of  the  trustees,  or  with  the  consent  of  a  third 
person,  has  no  such  effect.  Here  the  will  gives  to  the 
executors  '^  power  to  nominate  and  appoint  other  exe- 
cutors as  to  them  may  seem  fit,  and  to  get  in,  collect 
and  receive  all  monies  or  securities  for  money,  and  to 
sell,  dispose  of  and  convert  into  money  all  other  my  real 
and  personal  estate,  either  by  public  auction  or  private 
contract,  as  to  my  said  executors  shall  seem  meet.**  He 
leaves  the  same  discretion  as  to  the  sale  of  the  real 
estate  which  he  did  as  to  appointing  other  executors — ^in 
the  one  case  the  words  being,  "  as  to  them  may  seem 
fit,**  and  in  the  other,  '^  as  to  my  said  executors  shaU  seem 
meet.*'  The  will  could  not  convert  into  personalty  what 
in  the  discretion  of  the  executors  was  to  remain  real 
estate. 


I  am  likewise  obliged  to  differ  from  the  Vice-Chan- 
cellor  in  the  opinion  be  expressed  respecting  the  interest 
which  the  brothers  took  in  the  realty.  As  to  the  pro- 
perty in  Ceylon^  I  can  at  present  give  no  opinion.  This 
must  depend  upon  the  lex  loci  rei  sitse,  the  civil  Dutch 
law  still  prevailing  there,  which  may  possibly  admit  and 
construe  the  will,  or  may  entirely  refuse  any  validity  to 
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the  will,  and  dispose  of  the  property  by  its  own  rules  as        1860. 
in  a  case  of  intestacy.     But  with  regard  to  the  testator's 
real  property  in  Australia^  where  the  common  law  of  «. 

England  prevails,  I  am  of  opinion  that  under  this  will  Grbkkway. 
the  testator's  two  brothers  took  estates  tail  as  tenants  in 
eoromon,  with  cross  remainders  in  tail,  remainder  to  the 
next  of  kin  and  Isabella  his  god-daughter  as  tenants  in 
common  in  fee.  It  is  said  that  each  of  the  brothers  has 
executed  a  disentailing  deed ;  and  if  they  have  done  so, 
I  think  they  have  acquired  the  fee  simple.  The  testator's 
supposed  expectation  that  the  realty  and  personalty  would 
follow  die  same  line  of  devolution  cannot  give  a  new 
sense  to  the  language  he  has  employed,  which  seems 
exactly  adapted  to  create  the  interests  I  have  suggested, 
and  he  himself  goes  on  minutely  and  accurately  to  detail 
the  incidents  and  consequences  of  such  interests.  I 
dierefore  cannot  agree  with  the  Vice-Chancellor  in  think* 
ing  that  the  brothers  took  only  estates  for  life  in  the 
realty,  and  that  tlie  issue  were  to  take  as  purchasers.  In 
the  argument  great  stress  was  laid  on  the  use  of  the 
word  **  or"  in  tbe  first  limitation,  "  my  brothers  Edward 
and  Charles,  or  the  heirs  of  their  bodies  lawfully  be- 
gotten." But  there  are  various  authorities  to  show  that 
the  word  "or"  so  introduced  is  to  be  read  "and." 
Here  the  testator  goes  on  immediately  to  explain  his 
■leaning,  lest  there  should  be  any  donbt  about  it — "  And 
tbe  meaning  of  this  my  will  is,  that  if  either  brother 
should  die  leaving  lawfully  begotten  heirs  of  his  body, 
then  shall  the  share  or  portion  of  such  brother  descend 
to  such  lawfully  begotten  heirs."  How  can  it  be  said 
then  that  such  lawfully  begotten  heirs  shall  take  by 
purchase  ? 

It  was  further  contended  that  "or"  was  used  by  the 
testator  to  prevent  a  lapse,— meaning  that  if  the  brothers 
should  predecease  him,  their  issue  might  take.     But  if 
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I860.  ^hc  whole  of  the  testator*s  subsequent  explanation  of  his 
meaning  is  to  be  disregarded,  the  brothers,  having  sur- 
vived him,  would  take  a/ee  simple. 
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I  therefore  think  that  there  ought  to  be  a  reversal  of 
the  order  for  the  sale  of  the  real  estates,  and  a  declara- 
tion as  to  those  in  Australia  that  they  pass  by  the  will 
in  the  manner  I  have  indicated. 

With  respect  to  the  real  estates  in  Ceylon^  there  must 
be  an  inquiry, — what,  if  any,  effect  is  given  to  the  will 
by  the  law  of  that  island ;  and,  if  none,  how  the  property 
will  go  as  upon  an  intestacy  ? 

The  will  being  framed  so  as  to  create  great  difficulties 
in  construing  it,  I  think  that  all  the  costs  should  be  paid 
out  of  the  estate. 

The  Lord  Justice  Knight  Bruce. 

My  view  of  the  construction  of  this  will  is  the  same  as 
that  taken  by  the  Lord  Chancellor. 

The  Lord  Justice  Turner. 

I  entirely  agree  both  in  the  conclusions  at  which  the 
Lord  Chancellor  has  arrived,  and  in  the  reasons  which 
he  has  given  for  them. 
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SIMPSON  V.  THE  WESTMINSTER  PALACE 
HOTEL  COMPANY  (LIMITED). 

June  if  11. 
rilHIS  was  an  appeal  by  the  Plaintift'  from  a  decree     Before  The 
of  Vice-Cbancellor   Wood  dismissing   with   costs       ^tices.""' 
the  bill    which   was   filed  to  restrain  The  Westminster  a  company 
Palace  Hotel   Company  {Limited)  from  carrying  into  fo^^he^ui-*'^ 
efiect  a  proposed  arrangement  for  a  lease  of  part  of  the  pose  of  build- 

I    .  1  mg  an  hotel, 

"^^'*  "  the  carrying 

on  the  usual 

The  company  was  formed  under  the  Joint  Stock  Com-  hoilund^*" 
panies  Act^  1856,  by  a  memorandum  of  association  dated  tavern  therein, 
the    12th   of  June,  1857.      The   nominal   capital   was  aS^euth  twllj 
100,000/.,  in    10/.  shares,  and  the  third  clause  of  the  asareinci- 
memorandum   defined   the   objects  of  the  company  as  wise  conducive 

follows  : — "  The  objects  for  which  the  company  is  esta-  ^°  ***®  aitain- 

'  .  .       mentof  the 

blished  are — the  purchase  of  leasehold  land  in  the  city  above  objects." 

of  Westminster,  the  erection,  furnishing  and  maintenance  The  company 

'  .  .  "**"*  ®"  enor- 

of  an  hotel  thereon>  the  carrying  on  the  usual  business  mous  hotel, 

of  an  hotel  and  tavern  therein,  and  the  doing  all  such  3^7  roomf 
things  as  are  incidental  or  otherwise  conducive  to  the  Before  it  was 
attainment  of  the  above  objects."  directors  with 

The  the  assent  of 
a  majority 
of  the  shareholders,  agreed  to  let  a  portion  of  it,  containing  169  rooms,  unfurnished, 
to  the  India  Board,  for  offices,  at  the  rent  of  6,000/.  a  year,  for  the  term  of  three 
years,  with  an  option  to  the  Board  to  extend  it  to  five  years.  The  directors  also 
asreed  to  make  alterations  for  that  purpose,  which  it  was  estimated  would  cost 
about  2,000/.,  and  cause  a  further  expense  m  restoring  the  rooms  to  a  state  fit  for  hotel 
purposes.  It  was  established  that  this  agreement  was  not  entered  into  with  a  view  to 
the  permanent  employment  of  part  of  the  premises  for  purposes  not  authorized  by  the 
constitution  of  the  company,  but  was  adopted  as  an  interim  measure,  because  the 
directors  believed  that  the  whole  of  so  large  a  building  could  not  safely  and  advan- 
tageously be  opened  as  an  hotel  at  first,  and  because  they  had  not  capital  to  open  the 
whole  at  once :— Hf/rf,  l>y  the  Lord  Justice  Knight  Bruce,  affirming  the  decision  of 
V ice-Chancellor  H'oo^,  the  Lord  Justice  Turner  dissenting,  that  the  agreement  was 
not  ultra  vires,  and  that  the  Court  ought  not  to  interfere. 
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I860.  The  following  clause  relative  to  the  powers  of  the 

directors  was  contained  in  the  articles  of  association: — 
"  The  directors  shall,  subject  to  the  powers  of  the 
W^ryiNTER  general  meetings,  have  the  entire  management  of  the 
company,  and  they  shall  have  power  to  appoint  and  to 
fix  the  duties  and  salaries  of  the  secretary,  manager,  and 
all  clerks,  officers  and  servants,  to  conduct  legal  pro- 
ceedings, refer  disputes  to  arbitration,  and  to  enter  into, 
alter  or  rescind  contracts  in  such  manner  as  they  shall 
think  fit,  and  also  to  incur  debts  in  the  ordinary  course 
of  business,  and  to  issue  bills  of  exchange  and  promissory 
notes,  and  also  to  advance  upon  security  any  money 
which  may  be  in  their  hands  and  not  immediately  re- 
quired for  the  purposes  of  the  company,  and,  generally, 
to  do  all  acts,  matters  and  things  which  are  necessary  for 
carrying  on  the  business  of  the  company."  Neither  the 
memorandum  nor  articles  contained  anything  else  which 
was  referred  to  as  material. 


The  company  having  obtained  a  leasehold  site  for  a 
term  of  ninety-nine  years,  proceeded  to  erect  an  hotel 
containing  317  rooms,  which  at  the  time  of  filing  the  bill 
was  nearly  completed,  but  not  o))ened  as  an  hotel. 


In  the  year  1860  the  board  of  directors  entered  into 
an  arrangement  with  Sir  Charles  Wood,  the  Secretary 
of  State  for  India,  to  grant  him  a  lease  of  the  western 
part  of  the  hotel,  comprising  169  rooms,  for  three  years, 
at  a  rent  of  6,000/.,  with  a  power  to  the  lessee  at  his  sole 
option  to  extend  the  term  to  five  years.  It  was  stipulated 
in  the  heads  of  agreement  that  the  directors  should  make 
various  alterations  in  the  demised  premises  for  the  pur- 
pose of  fitting  them  for  the  use  of  the  India  Board  as  a 
set  of  public  offices.  It  was  further  stipulated,  that  the 
Secretary  of  State  for  India  should  have  possession  of 
the  three  topmost  floors,  with  liberty  of  access  thereto 
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by  the  15th  of  Aprils  1860,  with  possession  of  the  re-        1860. 

mainder  in  the  month  of  May,  the  rent  to  commence      ^"^^^-^^ 

from  the  date  of  final  possession,  and  that  the  company  ^ 

should  have   the   monopoly  of  supplying  the   demised  Wbrtminsteb 

premises  with  all  provisions,  wines  and  liquors.  Hotbl 

Company. 

At  a  meeting  of  the  Board  of  Directors  held  on  the 
7th  of  April,  1860,  it  was  resolved  that  the  terms  of  the 
contract  should  be  settled  immediately  by  the  company's 
solicitor  with  the  solicitor  of  the  India  Board,  and  that 
the  necessary  deeds  should  be  prepared  and  submitted 
for  the  sanction  of  the  Board. 

An  extraordinary  general  meeting  of  the  shareholders 
was  held  on  the  1st  of  May,  1860,  when  the  chairman 
of  the  company  proposed,  and  the  deputy  chairman 
seconded,  a  resolution : — ^'  That,  in  the  opinion  of  this 
meeting,  the  arrangement  made  with  the  India  Board  is 
a  beneficial  arrangement  in  the  interest  of  the  company, 
and  that  the  board  be,  and  they  are  hereby,  requested  to 
take  measures  to  carry  the  same  into  effect."  To  this 
an  amendment  was  moved,  that  proceedings  in  respect 
of  the  agreement  should  be  stayed,  and  a  committee  of 
investigation  appointed ;  but  the  amendment  was  rejected, 
and  the  original  resolution  carried.  A  poll  was  then 
demanded,  at  which  the  original  resolution  was  also 
carried  by  1,690  votes  against  1,345. 

Some  correspondence  then  took  place  between  the 
solicitors  of  the  directors  and  some  of  the  dissentient 
shareholders,  but  the  directors  having  expressed  their 
determination  to  abide  by  the  agreement,  the  Plaintiff 
filed  his  bill  on  behalf  of  himself  and  all  the  other  share- 
holders against  the  company  and  Sir  Charles  Wood, 
praying  that  it  might  be  declared  that  the  agreement  was 
invalid  and  beyond  the  powers  of  the  company,  and  that 

the 
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the  company  might  be  restrained  from  granting  any  lease 
of  any  portion  of  the  hotel  to  Sir  Charles  Wood,  and 
from  expending  any  of  the  funds  of  the  company  in 
making  alterations  in  pursuance  of  the  agreement,  and 
from  otherwise  performing  the  agreement  on  the  part 
of  the  company. 

The  Defendants  produced  evidence  from  persons  who 
were,  or  had  been,  largely  concerned  in  hotel-keeping, 
who  deposed  that  rooms  in  hotels  were  occasionally  let 
for  considerable  periods,  and  rents  paid  only  at  stated 
intervals.  It  was  also  shown  that  the  company  had 
called  up  8/.  15s.  on  each  10/.  share,  and  borrowed 
10,000/.,  so  that  the  whole  further  amount  of  calls  that 
could  be  made  was  12,500/.,  and  the  borrowing  powers 
only  extended  to  25,000/.  in  all,  so  that  no  more  than 
27,500/.  could  now  be  raised.  It  was  further  deposed, 
that  afler  raising  this  sum,  and  furnishing  the  whole 
of  the  hotel,  there  would  only  be  left  in  hand  about 
5,000/.,  a  sum  not  sufficient  for  commencing  a  concern 
of  such  magnitude.  That  it  was  inexpedient  to  open  at 
once  the  whole  of  such  an  enormous  establishment,  and 
that  the  part  which  was  to  be  opened  as  an  hotel  would 
of  itself  be  the  largest  hotel  in  London.  The  PlaintiflTs 
evidence  showed  that  it  would  cost  about  2,000/.  to 
remove  the  alterations,  so  as  to  restore  the  demised 
property  to  a  condition  suitable  for  hotel  purposes  upon 
the  determination  of  the  tenancy. 


The  cause  came  on  before  Vice-Chancellor  Wood  on 
motion  for  a  decree.  His  Honor  held  that  the  arrange- 
ment did  not  exceed  the  powers  of  the  directors,  being  a 
prudent  mode  of  employing  part  of  the  property  until 
the  whole  could  be  used  for  the  immediate  purposes  of 
an  hotel ;  it  not  being  in  dispute  that  the  directors  were 
honk  fide  proceeding   to  carry  out  the  objects  of  the 
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memorandum  of  association,  and  intended  this  letting  as 
a  merely  provisional  arrangement  until  the  whole  of  the 
building  could  in  their  opinion  be  safely  and  prudently 
used  as  an  hotel.  His  Honor  accordingly  considered 
that  no  case  was  made  out  for  the  interference  of  the 
Court,  and  dismissed  the  bill  with  costs. 


1860. 

Siifpsoir 

V. 

Westminitbr 
Palacb 

HOTBL 

Company. 


Mr.  Giffard  and  Mr.  Jessel,  for  the  PlaintijS*. 

We  do  not  dispute  the  proposition  that  the  Court  will 
not  interfere  with  the  discretion  of  the  directors  of  a 
company,  but  it  is  equally  plain  that  the  Court  will 
restrain  them  from  acting  in  excess  of  their  powers.  The 
present  case  we  say  is  like  Cohen  v.  Wilkinson  (a),  and 
is  also  within  the  principle  of  Natusch  v.  Irving  (5)  and 
Const  V.  Harris  (c).  The  limits  of  the  directors'  authority 
are  defined  by  the  memorandum  of  association  which  states 
the  objects  of  the  company.  Now  letting  a  large  part  of 
the  building  for  the  purposes  of  a  public  office  is  as  far 
removed  from  carrying  on  an  hotel  business  as  anything 
can  be.  The  letting  is  for  a  long  term,  it  is  no  part  of 
the  usual  business  of  the  hotel  to  let  even  a  room  for  so 
long  a  period,  the  rooms  are  to  be  let  unfurnished,  and 
not  for  the  purpose  of  temporary  residence  for  which 
alone  rooms  in  an  hotel  are  usually  let.  The  Vice- 
Chancellor,  we  submit,  did  not  attach  sufficient  weight  to 
the  consideration  that  the  object  of  the  company  was 
the  carrying  on  the  "  usual "  business  of  an  hotel.  What 
the  directors  propose  is,  giving  up  the  exclusive  occupa- 
tion of  a  large  part  of  the  building  to  the  India  Board 
for  several  years,  and  the  company  moreover  will  be  fixed 
with  a  considerable  expense  in  respect  of  the  requisite 
alterations,  which  is  an  unauthorized  expenditure  of  their 
capital.     The  Vice-Chancellor  said  we  might  have  had 

a  case 

(c)  Turn.  Sf  R.  496. 


(a)  12  Btav,  125,  138. 

(b)  Gow  on  Partnerthip,  388. 

Vol.  II-l. 


D.V.J. 
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1800.  a  case  if  this  part  of  the  building  had  once  been  opened 
as  an  hotel ;  but  it  is  difficult  to  see  what  distinction  that 
can  make,  what  they  propose  to  do  being  ultra  viies, 
^*Palace^^*  as  the  articles  give  no  power  of  leasing.  The  Vice- 
HoTEL  Chancellor  admitted  that  what  the  directors  were  doing 
did  not  come  under  the  head  of  carrying  on  the  usual 
business  of  an  hotel,  but  relied  on  the  evidence  that  in 
the  present  state  of  the  neighbourhood  it  would  be 
hazardous  to  open  the  whole  building  at  once  as  an 
hotel,  he  considered  therefore,  that  the  steps  taken  by 
the  directors  came  within  their  powers  as  being  steps 
towards  the  safe  carrying  out  of  the  scheme  for  esta- 
blishing the  hotel.  This  comes  to  no  more  than  that  the 
directors  consider  what  they  are  doing  beneficial  to  the 
company,  and  the  argument,  if  carried  out  to  its  legitimate 
consequences,  would  justify  a  railway  company  in  turning 
the  railway  into  a  canal.  The  majority  of  shareholders 
in  Colien  v.  Wilkinson,  thought  what  they  were  doing 
beneficial  to  the  company,  yet  an  injunction  was  granted, 
and  Colman  v.  Eastern  Counties  Railway  Company  (a), 
proceeds  on  the  same  principle.  There  is  no  case  of 
necessity  made  out,  it  is  not  disputed  that  there  are  funds 
enough  to  furnish  the  whole  building  as  an  hotel  and 
open  it  as  such.  The  Vice-Chancellor  said  they  might 
have  built  half  the  hotel  and  the  Court  could  not  have 
interfered  to  prevent  them  from  opening  that  half  without 
proceeding  to  build  the  other.  We  do  not  admit  tbe 
correctness  of  this  proposition,  but  we  need  not  argue  it, 
for  the  present  case  is  not  analogous,  what  we  complain 
of  being  a  positive  act  of  the  directors  in  applying  the 
greater  part  of  the  building  to  purposes  utterly  alien 
from  the  purposes  of  an  hotel  and  tavern. 


[7%e  Lord  Justice  Knight  Bruce  adverted  to  the 
words  "  or  otherwise  conducive."] 

An 

(a)  10  Bear.  1. 


Simpson 

V. 
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An  arrangement  which  involves  a  large  outlay,  making        1860. 
the  rooms  unfit  for  hotel  purposes,  and  which  makes  it 
impossible  to   use  them  for   those   purposes  for   three 
years,  or  at  the  option  of  the  lessee  for  five  years,  cannot  Westminster 

A  ALApJB 

be  called  **  conducive**  to  the  attainment  of  the  objects       Hotel 
mentioned  in  the  memorandum.  Company. 


Mr.  Rolt  and  Mr.  Cotton,  in  support  of  the  order  of 
dismissal. 

This  is  the  establishment  of  a  new  concern  on  an  un- 
precedented scale,  and  it  is  necessary  to  leave  the  di- 
rectors a  wide  discretion  as  to  the  mode  of  starting  it. 
There  is  no  contract  that  the  hotel  shall  be  opened  with 
the  full  number  of  beds  at  first,  so  the  directors  might 
certainly  leave  half  of  it  unfurnished,  until  they  found 
that  the  business  had  advanced  enough  to  require  the 
whole.  Then  on  what  possible  ground  can  it  be  said 
that  they  may  not  make  some  profit  out  of  the  part  which 
is  not  wanted,  provided  they  retain  the  power  of  resum- 
ing possession  within  a  reasonable  time.  This  is  an 
appeal  from  the  discretion  of  the  directors,  who  are  of 
opinion  that  the  whole  cannot  be  worked  at  a  profit  for 
the  next  four  or  five  years.  If  the  Court  could  see  that 
the  directors  were  really  depriving  themselves  of  the 
power  to  carry  into  execution  the  objects  of  the  company, 
it  would  interfere.  That  was  the  case  in  Cohen  v.  IVil^ 
kinsoa,  where  the  company  were  about  to  abandon  the 
construction  of  the  longer  line,  and  let  their  parliamen- 
tary powers  of  making  it  expire.  If  the  company  had 
been  restrained  from  opening  their  railway  with  a  single 
line  of  ruls,  the  case  would  have  been  an  authority  for 
the  PlaintifTsi  for  we  are  doing  something  analogous  to 
that.  So  if  there  be  a  real  attempt  to  carry  on  a  new 
business  not  authorized  by  the  constitution  of  the  com- 
pany, which  was  the  case  in  Natusch  v.  Irving,   the 

L  2  Court 
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HOTBL 

Company. 


1860.  Court  will  interfere.  Here  the  company  is  bon&  fide 
feeling  its  way  towards  carrying  out  the  objects  of  the 
menoiorandum  to  their  full  extent;   there  is  no  evasion^ 

Palac""  nothing  but  a  prudent  delay,  and  an  interim  use  of  the 
unemployed  part  of  the  building  in  a  way  which  will 
make  it  profitable  until  it  can  be  used  for  its  proper 
objects.  It  is  considered  that  even  to  open  the  hotel  on 
the  limited  scale  we  shall  need  all  our  capital  and  all 
the  money  we  can  prudently  borrow.  That  the  arrange- 
ment causes  some  outlay  is  nothing,  if  the  plan  be 
otherwise  proper ;  it  is  laying  out  2,000/.  to  get  6^000/. 
a  year.  [The  Lord  Justice  Turner:  Do  you  say 
that  when  you  have  opened  half  the  building  you  are 
at  liberty  to  apply  the  other  half  to  purposes  unconnected 
with  the  business  of  an  hotel  ?]  Not  for  a  continuance ; 
but  we  say  we  may  do  so  for  the  purposes  of  interim 
occupation,  if  we  provide  for  resuming  possession  in  a 
reasonable  time.  {^The  Lord  Justice  Knight  Bruce: 
May  there  not  be  a  question  whether  five  years  is  a 
reasonable  time  ?]  We  submit  that  the  Court  will  not 
interfere  on  that  ground.  If  the  term  had  been  a  con- 
siderable part  of  our  ninety-nine  years'  term,  the  Plaintiff 
would  have  had  a  case^  for  it  might  then  have  been 
contended  with  reason,  that  the  transaction  was  colour- 
able ;  but  the  parting  with  possession  for  five  years 
is  perfectly  consistent  with  a  bon&  fide  intention  to 
open  the  whole  hotel  as  soon  as  it  can  be  done  with 
a  reasonable  prospect  of  success.  Having  the  offices  of 
the  India  Board  in  the  building  will  gain  us  a  connec- 
tion, and  so  be  conducive  to  attaining  the  objects  pro- 
posed by  the  memorandum.  Even  apart  from  that, 
where  there  is  so  much  risk  in  opening  the  whole  con- 
cern at  once,  it  is  conducive  to  those  objects  to  enter  into 
an  arrangement  which  will  ensure  a  certainty  of  profit 
fi'om  the  very  commencement. 

Mr. 
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Mr.  Forsyth,  for  Sir  Charles  Woody  took  no  part  in        1860. 
the  argument 


Mr.  Criffard,  in  reply. 


Judgment  reserved. 


Simpson 

V. 
We8TMIN8TB« 

Palace 
Hotel 

GOMPAMT. 


7^  LoRP  Justice  Knight  Bruce. 

In  this  cause  there  is  no  ground  for  imputing  fraud  or 
bad  faith  to  the  directors  or  the  majority  of  shareholders 
opposed  to  the  PlaintifTs  views.  We  must,  I  thinks 
attribute  to  those  who  made  and  those  who  supported 
the  impeached  agreement  with  the  Indian  Secretary  of 
State  the  intention  in  making  and  supporting  it  of  acting 
properly  and  beneficially  for  the  interests  of  the  company^ 
That  state  of  circumstances  of  course,  however,  though 
not  immaterial,  does  not  of  itself  amount  to  an  answer  to 
the  case  of  the  Plaintiff,  who  is  entitled  to  a  due  appli- 
cation of  the  principles  on  which  Natusch  v.  Irving  and 
Const  V,  Harris  were  decided.  But,  in  the  present  in- 
stance, the  business  of  the  company  has  not  commenced ; 
and  while  remembering  the  purposes  for  which  confessedly 
it  was  formed,  considering  also  the  magnitude  of  the  un- 
dertaking, I  conceive  that  it  was  within  the  power  and 
legitimate  functions  of  the  directors  and  a  majority  of  the 
shareholders  acting  in  good  faith  to  confine  for  a  time 
the  hotel  business  and  tavern  business  of  the  company 
to  a  portion  of  their  buildings,  notwithstanding  that,  as 
buildings,  they  were  wholly  completed.  That  capacity, 
I  think,  included  or  was  accompanied  by  the  capacity  of 
making  the  other  portion,  in  some  reasonable  manner, 
useful  and  profitable  until  applied  also  to  hotel  purposes 
or  tavern  purposes.  And  I  should  have  thought  the 
letting  to  the  Indian  Secretary  of  State  clearly  justifiable 

against 
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1860.        against  the  PlaintiS)  on  ibose  grounds^  as  a  provisional 
^'^^'^^       measure  for  twelve  or  fifteen  months.     The  length  of  the 

SlMPSOH 

V,  term  agreed,  however,  may  possibly  be  five  years.     This 

Webtmimstbb  ig  jj^g  Qj^g  circumstance  that  has  embarrassed  me.     I  am 

Palace 

Hotel        not  satisfied,  Iiowever,  that  it  is  necessarily  fatal  to  an 

MPAMT.  arrangement,  not,  in  my  opinion,  to  be  justly  complained 
of,  unless  it  was  incompetent  to  the  directors  and  the 
majority  of  shareholders  to  determine  on  delaying,  for  so 
long  a  period,  the  opening  for  hotel  purposes  and  tavern 
purposes  of  the  parts  of  the  buildings  comprised  in  the 
agreement.  My  impression  is,  that  it  was  competent  to 
the  directors  and  majority  of  shareholders  acting  bon^ 
fide  to  take  that  course,  the  amount  of  their  means,  the 
magnitude  (I  repeat)  of  the  entire  undertaking,  the  extent 
of  the  buildings  not  included  in  the  agreement,  and  the 
nature  and  terms  of  the  agreement,  being  considered.  I 
cannot,  therefore,  say  that  the  bill,  having  been  dismissed, 
ought,  in  my  judgment,  to  be  restored.  But  the  case 
seems  to  me  one  of  so  much  difficulty,  that  if  the  Lord 
Justice  shall  consider  that  the  Plaintiff  ought  to  be  re- 
lieved from  all  the  costs  of  the  suit  except  his  own,  I 
will  certainly  accede  to  that. 


The  Lord  Justice  Turner. 

This  case  has  appeared  to  me  to  be  one  of  some 
novelty  and  of  no  ordinary  difficulty.  It  is  of  course 
incumbent  upon  the  Plaintiff  to  make  out  that  what  is 
proposed  to  be  done  is  beyond  the  powers  of  the  com* 
pany.  It  is  in  that  view  only  that  all  the  shareholders, 
on  whose  behalf  he  sues,  have  a  common  interest  with 
him,  all  being  of  course  bound  to  the  observance  of  the 
company's  constitution.  If  it  is  in  the  discretion  of  the 
directors  or  of  the  shareholders,  whether  what  is  proposed 
to  be  done  shall  be  done  or  not,  the  existence  of  that  dis- 
cretion is,  as  I  apprehend,  fatal  to  the  bill.     The  objects 

of 
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of  this  company  are  thus  defined  in  the  memorandam  of       I860« 
association — [His  Lordship  here  read  the  clause  set  out       ^"^^^^^^ 
above.]  ^ 

WUTMINITBR 

f  JkLACB 

Such  being  the  objects  of  the  company,  this  case  Hotbl 
presents,  as  it  seems  to  me,  three  points  for  our  consi-  Comfa»y. 
deration.  First.  Is  the  letting  of  a  large  portion  of  an 
hotel  to  a  public  board  for  a  lengthened  period  a  carrying 
on  in  the  hotel  the  usual  business  of  an  hotel  and  tavern? 
Secondly.  Is  such  a  letting  incidental  or  conducive  to  the 
attainment  of  the  objects  mentioned  in  the  third  clause 
of  the  memorandum  ?  Thirdly.  Does  the  constitution  of 
the  company  leave  it  in  the  power  of  the  directors  or  of 
the  shareholders,  in  the  existing  state  of  things,  to  autho- 
rize, at  their  discretion,  the  carrying  into  effect  of  the 
proposed  arrangement  ? 

Upon  the  first  two  of  these  questions  I  feel  no  diffi- 
culty. I  do  not  think  that  the  letting  of  so  large  a  por- 
tion of  this  building  to  a  government  board  for  so  long 
a  period  could  be  said  to  be  the  carrying  on  in  the 
building  the  usual  business  of  an  hotel  and  tavern.  The 
evidence  which  has  been  adduced  on  the  point  furnishes 
no  instance  of  any  such  thing  having  ever  been  done ; 
and,  if  it  has  never  been  done,  it  cannot  surely  be  said 
that  it  is  according  to  the  usual  business  of  an  hotel  and 
tavern  that  it  should  be  done.  The  evidence  does  not 
even  satisfy  my  mind  that,  according  to  the  usual  course 
of  business,  rooms  in  hotels  are  let  to  individuals  for  any 
lengthened  periods.  There  are  not,  I  think,  more  than 
one  or  two  instances  mentioned  in  which  rents  tor  the 
rooms  have  been  paid  half-yearly;  but  even  assuming 
that  rooms  are  usually  so  let  to  individuals,  they  are,  as 
I  apprehend,  so  let  only  in  cases  where  the  individuals 
make  the  hotels  their  permanent  or  temporary  homes. 
It  is  quite  a  different  quiostion  when  the  rooms  are  pro- 
posed 
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1860.        posed  to  be  let  to  a  public  board,  with  a  large  staff  of 
clerks,  officers  and  servants,  none  of  whom  would,  in  the 
ordinary  course,  reside  at  the  hotel ;  and  as  to  the  pro- 
Wmtminstbb  posed  arrangement  being  incidental  or  otherwise  con- 

A  ALACK 

HoTBL  duchve  to  the  objects  mentioned  in  the  memorandum,  I  do 
CoMPAMT.  ^^^  think  it  can  be  held  to  be  so.  The  words  incidental 
or  conducive  to  the  attainment  of  the  objects,  so  far  as 
they  apply  to  the  business,  do  not  seem  to  me  to  extend 
so  far  as  to  warrant  a  scheme  for  attaining  the  object  of 
carrying  on  the  business  in  the  entire  building  by  devoting 
part  of  the  building  to  a  purpose  which,  as  I  have  already 
aaid,  does  not  seem  to  me  to  fall  within  the  purposes 
which  were  contemplated.  Coupled  as  the  words  "  inci- 
dentar  and  "  conducive"  are  together,  they  seem  to  me,  so 
far  as  they  apply  to  the  business,  to  refer  to  what  may 
be  incidental  or  conducive  to  the  prosecution  of  the 
business. 

The  only  difficulty  which  I  have  felt  upon  the  case 
has  been  upon  the  third  question.  I  am  not  prepared  to 
say  that,  in  cases  of  large  undertakings  coming  to  com- 
pletion as  to  part  at  one  time  and  part  at  another,  it 
fnay  not,  in  the  absence  of  any  provisions  to  the  con- 
trary in  the  instrument  by  which  the  company  has  been 
formed,  be  in  the  power  of  the  directors  or  shareholders 
before  the  whole  undertaking  has  been  completed  to 
employ  the  parts  which  have  been  completed  to  purposes 
useful  and  profitable  to  the  company,  and  perhaps  they 
may  be  entitled  to  do  so  even  though  the  purposes  to 
which  the  completed  parts  are  applied  be  not  purposes 
within  the  scope  of  the  undertaking,  although  I  have 
much  doubt  upon  that  point,  and  do  not  intend  to  give 
any  opinion  upon  it.  My  difficulty  has  turned  upon  tlie 
'question,  whether  such  considerations  as  these  may  not 
apply  to  this  case,  and,  if  they  do  apply,  what  effect 
ought  to  be  given  to  them.     In  the  result,  however,  I 

have 
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have  come  to  the  following  conclusion.  I  think  that, 
assuming  it  to  be  competent  to  the  directors  or  share- 
holders to  deal  with  this  property,  ad  interim  before  the 
whole  hotel  can  be  opened,  at  their  discretion,  it  is  not 
and  it  cannot  be  competent  to  them  to  deal  with  it  in 
such  a  manner  as  may  interfere  with  the  ultimate  purpose 
of  the  company,  the  opening  of  the  entire  hotel.  I  am 
not  satisfied,  upon  the  facts  before  us,  that  the  whole 
hotel  might  not  be  opened  at  once,  and  I  am  far  from 
satisfied  that,  in  any  event,  the  whole  might  not  be 
opened  before  the  expiration  of  the  three  years  for  which 
the  lease  is  proposed  to  be  granted,  and,  with  all  due 
deference,  therefore,  to  the  opinion  of  the  Vice-Chan- 
cellor  and  of  my  learned  Brother,  my  opinion  is  that  the 
injunction  prayed  by  the  bill  was  due,  and  that  the  bill 
ought  not  to  have  been  dismissed. 


1860. 

SiMPBOM 

V. 

Westminster 

Palace 

Hotel 

Company. 


It  was  suggested  at  the  bar  that  there  was  not  capital 
to  open  the  whole  hotel.  Supposing  it  to  be  so,  it 
would  not  alter  my  view  of  the  case.  I  think  in  that 
case  it  would  depend  upon  the  extent  of  the  deficiency 
whether  the  undertaking  should  be  considered  to  have 
failed  altogether,  or  whether  part  should  be  opened  and 
the  rest  left  unopened.  I  do  not  think  that,  even  in  the 
case  supposed,  the  directors  or  shareholders  could  have 
power  to  let  the  unopened  part  in  such  a  manner  as 
could  interfere  with  its  being  opened. 


My  learned  Brother  agreeing  in  opinion  with  the 
Vice-Chancellor  as  to  the  dismissal,  the  decree  will,  oi 
course,  be  affirmed  so  far,  but  I  have  thought  it  right  to 
state  the  reasons  which  have  led  me  to  the  opposite  con- 
clusion, from  an  apprehension  that  this  case  may  be 
made  the  foundation  of  claims  by  other  directors  and 
shareholders  to  deal  ad  interim  with  property  belonging 
to  companies,  in  a  manner  which  may  not  be  warranted, 

and 
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^■^^^'^^^      aubject  should  be  stated.     My  learned  Brother  having 

^^  left  it  to  me  to  say  whether  the  costs  in  the  Vice-Chan- 

WBTTMiMiTn  Gellor's  Court  ought  to  have   been   given  against   the 

Hotel        Plaintiff,  I  can,  of  course,  have  no  hesitation  in  stating 

CoMPAMT.     that,  in  my  opinion,  they  ought  not,  and  that  to  this 

extent,  therefore,  the  decree  ought  to  be  altered. 


June  25,  29. 

Before  1^ 
Lords  Jui- 

TICEI. 

A  lunatic 
being  tenant 
in  tail  of  on 
undivided 
■bare  of  an 
estate,  a  de- 
cree for  par- 
tition was 
made,  whicb 
directed  that 
the  lunatic's 
costs  should  be 


In  the  Matter  of  CHARLOTTE  BLOOMAR,  a 

Lunatic. 

ri^HIS  was  a  petition  seeking  to  raise  out  of  lands, 
which  had  been  allotted  to  the  lunatic  on  a  par- 
tition, the  amount  of  costs  which,  by  the  decree,   was 
directed  to  be  borne  by  them. 


In  1854  one  undivided  fourth  share  of  certain  estates 
was  vested  in  Augusta  Singleton^  widow,  in  fee ;  another 
fourth  in  Oeorge  Hopkins  and  Martha  his  wife  in  fee ; 
another  fourth  in  W.  S.  S.  Lockwood  and  Thomas  WiUey 
in  fee,  upon  certain  trusts;  and  the  remaining  fourth 
raised  by  mort-  Stood  limited  to  Charlotte  Bloomar  in  tail,  with  remain- 
fiu^  allotted  ^^^  ^^  ^^^  brother  Isaac  Dawson  Bloomar,  then  an  infant, 
to  her  in  and  the  heirs  of  the  body  of  his  tate  father.     Miss  Bloo^ 

the^compietion  ^^^  ^*^  '^^^'^  found  a  lunatic  in  1849. 
of  the  parti- 

On  gSth  July,  1854,  Augusta  Singleton  filed  her  bill 

for  partition  of  the  property  against  the  other  persons 

above  named,  and  several  persons  who  had  estates  in 

Miss  Bhomar's  fourth  share  expectant  on  the  determi- 

fo/raisingThe  nation  of  the  above  estates  tail. 

costs:— HeM,  By 

by  the  Lords 

Justices  sitting  in  Lunacy,  that  they  had  no  jurisdiction  to  authorize  the  committee  to 
mortgage  the  mod  for  the  purposes  of  raising  the  costs. 


tion  the  lands 
allotted  to  the 
lunatic  were 
conveyed  to 
her  simuly  in 
tail,  without 
any  provision 
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By  an  order  made  on  further  consideration  on  the  9th  I860, 
of  December ^  1857,  it  was  ordered  that  the  hereditaments  ^^^^^^^ 
comprised  in  the  first  part  of  the  schedule  to  the  Chief  Bloomak. 
Clerk's  certificate  should  be  conveyed  in  severalty  to 
Ayffusta  Singleton  (now  Basford)  in  fee;  those  in  the 
second  part  of  the  schedule  to  John  Sodon  (a  mortgagee 
from  Hopkins  and  wife)  in  fee ;  those  in  the  third  part 
of  the  schedule  to  Lochcood  and  Willey  in  fee;  and 
those  in  the  fourth  part  of  the  schedule  ''  to,  for  and 
upon  such  uses,  trusts,  intents  and  purposes  as  at  the 
date  of  such  conveyance  shall  be  subsisting  of  and  con* 
ceming  the  one  undivided  fourth  part  or  share  of  the 
hereditaments  comprised  in  the  said  schedule  of  or  to 
which  the  Defendant  Charlotte  Bloomar  is  now  seised 
or  entitled  for  an  estate  in  fee  tail  in  possession,  with 
divers  remainders  over.**  The  order  proceeded  to  direct 
that  all  proper  parties  should  execute  conveyances  for 
the  above  purposes,  such  conveyances  to  be  settled  by 
the  Judge.  It  was  then  declared  that  Charlotte  Bloomar 
was  a  trustee  within  the  meaning  of  the  Trustee  Act, 
1860,  of  the  estate  and  interest  vested  in  her  in  the 
hereditaments  comprised  in  the  first,  second  and  third 
parts  of  the  schedule,  and  it  was  ordered,  that  the  costs 
of  all  parties  should  be  taxed,  and  the  Taxing  Master 
was  to  certify  the  respective  amounts  of  such  costs,  ex« 
eluding  the  costs  incident  to  the  commission  of  partition 
and  certain  other  parts  of  the  proceedings ;  and  he  was 
to  certify  the  aggregate  amount  of  such  excluded  costs, 
which  aggregate  amount  was  to  be  divided  into  four 
equal  parts ;  and  directions  were  given  for  raising  out  of 
each  estate  allotted  in  severalty  the  costs  of  the  parties 
interested  in  it  (other  than  the  above  excluded  costs), 
and  one  fourth  of  the  aggregate  amount  of  the  excluded 
costs ;  the  direction  to  which  the  present  application 
related  being  that  the  costs  of  Miss  Bloomar  and  certain 
other  parties  (except  the  said  excluded  costs),  and  one 

fourth 
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1860.        fourth  of  the  excluded  costs,  should  be  raised  by  mort- 
''^^'^^^      gage  of  the  whole  or  some  part  of  the  hereditaments 
Bloomar.     comprised  in  the  fourth  part  of  the  schedule. 

By  an  order  dated  the  22nd  of  December,  1857,  made 
on  the  petition  of  Miss  Bloomar  by  her  committee  in  the 
matter  of  the  Trustee  Act,  1850,  and  of  the  Lunacy 
Regulation  Act,  1853,  and  reciting  the  order  of  9th 
December,  1857,  it  was  ordered  "that  the  said  Wm. 
Stretton,  the  committee  of  the  estate  of  the  said  Char- 
lotte  Bloomar,  do  in  her  name  and  on  her  behalf  convey 
the  estate  and  interest  of  the  said  C  Bloomar  in  the 
said  hereditaments  as  directed  by  the  said  decree." 

By  an  indenture  dated  the  14th  of  February,  1859, 
made  for  carrying  into  effect  the  order  of  9th  December, 
1857,  the  estates  were  conveyed  to  Joseph  Harris  and 
his  heirs,  to  hold  the  same  freed  and  discharged  from  all 
estates  tail,  and  all  remainders  or  limitations  over,  ex- 
pectant or  dependent  upon  any  estate  tail,  to  Joseph 
Harris  and  his  heirs  to  the  uses  therein  declared.  The 
uses  declared  of  the  lands  allotted  in  respect  of  Miss 
.  Bloomar* s  share  were  to  the  use  of  Miss  Bloomar  in 
tail,  with  remainder  to  Isaac  Dawson  Bloomar  in  tail, 
with  divers  remainders  over.  This  deed  was  executed 
by  Stretton,  the  committee  of  the  estate,  'but  was  not 
inrolled  within  six  months  under  the  Fines  and  Reco- 
veries Act.  To  remedy  this  defect,  Stretton,  by  an 
indenture  dated  4th  February,  1860,  conveyed  Miss 
Bloomar* s  undivided  share  to  Harris  and  his  heirs,  to 
the  uses  declared  by  the  last-mentioned  deed. 

Miss  Bloomar,  by  her  committee,  now  presented  this 
petition,  asking  that  the  committee  might  be  authorized 
to  raise  by  mortgage  of  the  estates  vested  in  her  in 
severalty  the  costs  which,  by  the  order  of  9th  December, 

1857, 
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1857,  were  directed  to  be  raised  out  of  them,  amounting 
to  897/.  45.  5d. 

Mr.  Purcell  for  the  Petitioner  and  Mr.  Craig  for  the 
committee  supported  the  application,  and  referred  to 
1  Will.  ♦,  c.  6b,  s.  28;  1  &  2  Vict.  c.  110,  ss.  26,  83 
and  48,  and  submitted  that  under  the  16  &  17  Vict. 
c.  70,  s.  124,  their  Lordships  had  jurisdiction  to  deal 
with  the  land  for  the  purpose  of  raising  the  costs. 


1860. 

In  re 

Bloom  A  R. 


Tlie  Lord  Justice  Knight  Bruce. 

In  my  judgment  we  ought  not  to  try  such  an  experi- 
ment as  is  sought  by  this  petition. 


The  Lord  Justice  Turner. 

I  am  of  opinion  that  we  have  no  jurisdiction  to  do 
what  is  asked.  There  has  been  a  mistake  in  the  deeds 
of  14th  February,  1859,  and  4th  February,  1860.  The 
conveyance  ought  to  have  been  in  a  form  providing  for 
the  raising  of  the  costs,  instead  of  which  the  land  was 
conveyed  to  the  lunatic  as  tenant  in  tail,  and  we  have 
no  power  to  deal  with  it  as  asked  by  this  petition  (a). 


(a)  After  the  failure  of  this 
application  Miss  Bloomar,  by  her 
committee,  presented  a  petition 
in  the  cause,  praying  that  there 
might  be  indorsed  on  the  in- 
denture of  partition  of  the  14th 
of  Af ay,  1 859,  and  upon  the  in- 
denture of  confirmation  of  the  4th 
of  February f  1860,  respectively, 
a  declaration  that  the  limitations 
to  the  use  of  Miss  Bloomar  and 
the  heirs  of  her  body,  with  divers 
remainders  over,  expressed  to  be 
made  by  the  same  indentures  re- 
spectively, were  to  be  considered 
as  being  in  equity  subject  to  a 


prior  charge  of  the  amount  of  the 
said  costs,  charges  and  expenses 
which,  by  the  said  order  of  the 
9th  of  December,  1859,  were 
ordered  to  be  raised  by  mortgage 
of  the  hereditaments  limited  to 
the  use  of  Miss  Bloomar  and  the 
heirs  of  her  body,  with  divers  re- 
mainders over. 

On  27th  July,  1860,  Vice- 
Chancellor  Siuart  made  an  order 
as  prayed,  and  directed  that  the 
indorsements  should  be  made  by 
the  registrar  on  the  deeds.  Sew 
Seton  on  Decreet,  2nd  ed.  p.  264. 
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June  29. 

Before  The 
Lords  Jui- 

T1CE8. 

Where  an  in- 
junction is 
granted  until 
answer  "  or 
further  order, 
it  is  not  dis- 
solved ipso 
facto  by  the 
defendant's 
putting  in  a 
sufficient 
answer,  but 
remains  in 
force  until  it 
is  discharged 
by  order  of  the 
Court,  the 
practice 
this  respect 
not  being 


OODDEEN  V.  OAKLEY. 

rriHIS  was  a  motion  by  the  Defendant  Farrant,  to 
discharge  an  order  of  the  Master  of  the  Rolls. 

The  bill  was  filed  to  restrain  the  Defendants  Oakley^ 
Bumand  and  Farrant  from  negotiating  or  taking  pro- 
ceedings at  law  upon  certain  bills  of  exchange  accepted 
by  the  Plaintiff.  Farrant  was  the  indorsee  of  three  of 
these  bills^  and  the  case  alleged  by  the  bill  was^  that  the 
Plaintiff's  acceptance  had  been  procured  by  fraud,  and 
that  Farrant  took  them  &r  a  nominal  consideration  and 
with  notice  of  the  fraud. 


On  25th  March,  1860,  his  Honor  the  Master  of  the 
Rolls  granted  an  injunction  to  restrain  Farrant  **  from 
negotiating  or  parting  with  the  three  alleged  acceptances 

stitl^  &16*  ^^^  ^^^  ^""^  ^^  \fiOOL  each  so  indorsed  or  delivered  to 
Vkt.  c.  86.  him  as  in  the  PlaintifTs  re-amended  bill  mentioned,  and 
from  commencing  or  prosecuting  any  action,  suit  or  other 
proceeding  against  the  Plaintiff  upon  or  in  respect  of 
the  last-mentioned  acceptances  or  any  of  them  until  the 
said  Defendant  J,  G.  Farrant  shall  put  in  his  answer  to 
the  Plaintiff's  said  amended  bill  or  further  order,  and 
any  of  the  parties  interested  are  to  be  at  liberty  to  apply 
as  there  shall  be  occasion.**  In  opposition  to  the  motion 
for  this  injunction  Farrant  read  among  other  evidence 
an  affidavit  made  by  himself  on  the  same  day. 

On  7th  April,  1860,  Farrant  filed  his  answer,  to  which 
no  exceptions  were  taken. 


On  12th  June,  issue  not  yet  having  been  joined,  the 

solicitors 


Oaklet. 
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solicitors  of  the  Plaintiff  gave  notice  to  the  Defendants        1860. 
Staunton  and  Farrant  to  attend  and  be  cross-examined.      ^^^'^^ 

.  OoDDCEIf 

The  Defendants  attended  but  objected  to  be  cross-ex-  «. 

amined,  Farrant s  objection  being,  that  it  was  not  pro- 
posed to  use  his  cross-examination  on  any  proceeding 
then  pending  in  the  Court  or  at  the  hearing,  and  also 
that  issue  had  not  been  joined.  The  examiner  took  a 
note  of  the  objection  and  requested  the  parties  to  bring 
the  matter  before  the  Court. 

At  this  time  Famxntj  who  considered  that  the  injunction 
was  gone  ipso  £icto  as  soon  as  the  time  for  excepting  to 
his  answer  had  expired,  was  proceeding  with  his  action, 
and  had  given  notice  of  trial  for  the  sittings  after  Trinity 
Term. 

The  Plaintiff^  on  20th  June,  moved  at  the  Rolls  that 
the  injunction  might  be  continued  until  Farrant  had 
been  cross-examined.  The  Master  of  the  Rolls  ordered 
the  motion  to  stand  over  till  the  next  day,  that  Farrant 
might  determine  whether  he  would  undertake  to  present 
himself  for  cross-examination  in  the  action.  On  the 
Slst  Farrant  having  declined  to  give  any  such  under- 
taking his  Honor  made  an  order  restraining  Farrant 
from  proceeding  with  his  action  until  he  should  have 
been  cross-examined  or  until  further  order.  Farrant 
now  moved  by  way  of  appeal  to  discharge  this  order  and 
also  to  have  the  venue  changed  from  London  to  Oxford. 

Mr.  Lloyd  and  Mr.  Beaks,  for  Farrant. 

This   order  is  irregular,  there  being  no  proceeding 

pending  before  the  Court,  and  there  is  nothing  either  in 

the  act  or  the  orders  to  justify  it.    15  &  16  Vict.  c.  86, 

88. 88, 40 ;  Consolidated  Orders,  X I X,  9, 1 2, 1 3,  show  that 

to  warrant  cross-examination  either  there  must  be  some 

interlocutory 
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V. 

Oaklet. 


1860.        interlocutory  application  pending  or  the  cause  must  be 
at  issue. 

Mr.  Roundell  Palmer^  Mr.  Bird  and  Mr.  Oraham 
Hastings,  for  the  Plaintiff. 

As  to  cross-examination  on  the  answer,  we  moved  on 
Farranfs  answer  for  an  extension  of  the  injunction,  the 
answer  therefore  under  sect.  59  of  the  act  was  to  be 
treated  as  an  affidavit,  and  was  an  affidavit  used  in  a 
pending  application,  so  as  to  make  the  Defendant  liable  to 
cross-examination.  As  to  the  affidavit,  it  was  used  in 
opposition  to  the  original  motion  for  an  injunction,  and 
under  the  order  liberty  to  apply  was  reserved,  which 
constitutes  a  pending  application.  We  submit,  however, 
that  it  is  not  necessary  that  there  should  be  a  pending 
application,  the  40th  section  of  the  act  contains  nothing 
to  require  it,  and  Clark  v.  Law  (a),  tends  to  support  this 
view.  [The  Lord  Justice  Knight  Bruce:  It  is  right 
for  me  to  state  my  present  impression  to  be  that  the 
injunction  of  26th  March,  could  not  be  dissolved  without 
special  motion  upon  notice,  and  that  therefore  if  the 
order  under  appeal  were  out  of  the  way  the  injunction 
would  still  be  in  force.  The  Lord  Justice  Turner  : 
I  am  under  the  same  impression.]  Unless  the  other 
side  had  acted  on  the  view  that  the  injunction  was  gone 
we  should  not  have  made  the  application  of  the  20th  of 
June.  [The  Lord  Justice  Knight  Bruce:  Do  the 
counsel  for  Mr.  Farrant  agree  that  the  injunction  is 
subsisting  apart  from  the  order  under  appeal  ?]  Mr. 
Lloyd.  We  do  not  [The  Lord  Justice  Knight 
Bruce  :  We  will  hear  you  upon  that.] 

Mr.  Lloyd. 

The  act  15  &  16  Vict.  c.  86,  s.  58,  assimilates  the 

practice 

(a)  2  /C.  4^  J.  28 ;  2  Jur.,  N,  S.  228. 
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practice  as  to  common  injunctions  to  that  relating  to 
special  injunctions,  and  the  old  rules  relating  to  common 
injunctions  have  no  application  now ;  Lovell  v.  Gallo- 
way  {a).  Under  the  old  practice  a  common  injunction 
was  granted  only  because  a  Defendant  was  in  default, 
the  Plaintiff  having  obtained  it  by  reason  of  such  de- 
fault, was  prim&  facie  entitled  to  retain  it,  and  the  De- 
fendant was  obliged  to  take  active  steps  to  get  rid  of  it, 
by  moving  to  discharge  it  after  he  had  ceased  to  be  in 
default.  In  the  present  state  of  things,  where  an  in- 
junction is  granted  until  answer,  there  is  no  reason  why 
it  should  subsist  for  a  moment  after  a  full  answer  has  been 
put  in,  nor  do  the  words  import  that  an  order  is  requisite 
to  discharge  it.  As  to  the  alternative  "  or  order,"  that 
means  an  order  previous  to  the  answer,  as  was  often 
stated  by  Lord  Eldon. 


1860. 

OODDEBN 

r. 
Oakley. 


The  Lord  Justice  Knight  Bruce. 

Notwithstanding  the  disjunctive  expression  in  the 
order  of  the  26th  of  March  last,  I  am  of  opinion  that 
the  injunction  granted  by  it  is  of  such  a  nature  that, 
notwithstanding  a  full  answer  filed,  it  could  not  be  dis- 
solved without  a  special  order  made  on  notice.  I  thiok, 
therefore,  that  the  injunction  would  have  remained  in 
force  if  the  order  under  appeal  had  not  been  made,  and 
that  it  is  in  force.  The  order  under  appeal  is  therefore 
unnecessary,  for  the  Plaintiff's  case  may  be  brought 
forward  upon  any  application  by  the  Defendant  Farrant 
to  dissolve  the  injunction.  Consequently,  without  giving 
any  opinion  as  to  the  course  which  ought  to  be  taken 
upon  such  an  application,  when  made,  if  it  shall  be 
made,  I  am  of  opinion  that  the  order  under  appeal  ought 

to 


Vol.  II— 1. 


(a)  17  Beav,  1. 

M 
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1860.       to  be  discharged  without  prejudice^  and  that  the  costs 
ought  to  be  costs  in  the  cause. 


OoDDEBN 
V. 

Oakelet. 


The  Lord  Justice  Turner. 

This  injunction  was  granted  until  answer  or  further 
order.  Whether  it  ought  to  have  been  granted  in  that 
form  is  a  question  with  which,  on  the  present  applica- 
tion, we  have  nothing  to  do.  Perhaps,  under  the  modem 
practice,  the  form  ought  to  be  until  answer,  with  or 
without  liberty  to  apply ;  but,  on  the  present  occasion, 
we  can  only  deal  with  the  order  as  it  stands.  Now, 
according  to  the  settled  practice  before  the  passing  of 
the  Act  15  &  16  Vict,  c.  86,  an  injunction,  which  had 
been  granted  till  answer  or  further  order,  continued  in 
force  ader  the  putting  in  a  full  answer,  until  an  order 
was  made  to  discharge  it;  and  I  see  nothing  in  the 
statute  to  authorize  the  giving  to  an  order  in  these  terms 
a  different  effect  from  what  it  had  before.  I  agree,  there- 
fore, that  the  right  course  is  to  discharge  this  order 
without  prejudice  to  any  question. 
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RICKETTS  V.  MARTIN. 


'June  30. 


npHIS  was  a  motion  on  behalf  of  the  Plainliff  to  vacate     Before  The 
the  inrolment  of  a  decree  of  the  Master  of  the      Chancellor 
Rolls  dismissinc:  the  bill  with  costs.  ^  ^^^^ 

"  Campbell. 

On  the  14th 

The  suit  was  instituted  for  the  specific  performance  of  June  the 
a  contract  for  the  sale  of  certain  leasehold  property,  decree  at  the 
The  execution  of  the  contract   for   sale  was  admitted  Rolls  dismiss- 

ing  the  Plain- 
by  the  Defendant,  but  the  defence  was  that  the  contract  tift's  bill  was 

had  been  abandoned.  deposited  with 

the  Clerk  of 
Records  and 

The  cause  was  heard  before  the  Master  of  the  Rolls  roriJI^a^rind 
on  the  20th  and  23rd  Aprils  1860.     His  Honor  reserved  on  the  same 
his  judgment,  and  afterwards,  on  the  25th  May^  made  to  the  office  of 
an  order  dismissing  the  PlaintiflTs  bill  with  costs.  t^e  secretary 

of  the  Master 
of  the  Rolls, 

It  was  deposed  by  the  clerk  of  the  Defendant's  soli-  who  signed  it 
citor,  that,  the  draft  order  having  been  settled  by  the  On  the  I5th 
Clerk  of  Records  and  Writs,  and  the  engrossment  thereof  ^^^\  ^^* j^*' 

'  °  ^  was  longed  at 

obtained,  the  order  was  left  at  the  Registrar's  Office  to  the  office  of 
be  passed;  that  at  a  quarter  to  eleven  on  the  morning  of  onhe^Master 
tlie  14th  June,  the  deponent  obtained  the  same  from  the  o^'the  Rolls, 
entering  seat  duly  passed  and  entered  ;  that  immediately  ^^^  docket  and 
afterwards,  i.  e.  a  few  minutes  after  eleven,  he  left  the  ^^®  caveat 

remained  till 

docket  with  the  order  at  the  seat  of  the  Clerk  of  Records  the  I9th, 
and  Writs,  in  whose  division  the  cause  was,  for  inrol-  J(|)f]J^gt  gf  ^ed 
nienty  when  he  was  informed  by  the  officer  that  he  (the  by  the  Master 
deponent)  had  done  all  that  was  necessary,  and  that  it  was  °  ^g  returned 
the  officer's  duty  to  see  that  the  inrolment  was  duly  com-  to  the  Clerk  of 

,        -     Records  and 

pleted ;  Writs,  who 

procured  the 
Lord  Chancellor's  signature  to  be  adhibited  thereto  on  the  20th  June : — Held^  that 
the  caveat  came  too  late  to  prevent  the  inrolment. 

M2 
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pleted ;  that  at  two  o'clock  of  the  same  day  he  went  to 
the  office  of  the  secretary  of  the  Master  of  the  Rolls, 
and  was  there  informed  that  the  docket  had  some  time 
previously  been  brought  in  for  signature,  and  that  no 
caveat  had  then  been  entered. 


On  the  other  hand,  an  affidavit  of  the  clerk  of  the 
Plaintiff's  solicitor  was  read,  stating  that,  immediately 
afler  judgment  in  the  cause  was  delivered,  the  deponent 
received  instructions  to  lodge  a  petition  of  appeal ;  that 
at  the  time  of  receiving  such  instructions  he  was  under 
an  impression  that  a  caveat  entered  against  the  inrol- 
ment  of  a  decree,  immediately  on  the  same  being  passed 
and  entered,  would  secure  to  the  Plaintiffan  opportunity  of 
presenting  a  petition  of  appeal ;  that  on  the  ]4:ih  June  he 
prepared  a  caveat  to  be  entered  with  the  secretary  of  the 
Master  of  the  Rolls  against  the  inrolment  of  the  decree, 
but  did  not  arrive  at  the  secretary's  office  to  lodge  the 
same  till  a  few  minutes  afler  three  o'clock,  when  the 
office  closed;  that  at  one  o'clock  on  the  15th  he  left 
the  caveat  at  the  office  of  the  secretary,  where  it  was 
received,  and  that  he  believed  it  to  have  been  lodged  in 
time  to  prevent  the  decree  from  being  inrolled ;  that  on 
the  19th,  he  was,  for  the  first  time,  informed  that  the 
decree  had  been  inrolled ;  that  he  forthwith  went  to  the 
office  of  the  secretary,  by  whom  he  was  then  informed 
that  his  Honor  had  signed  the  docket  previous  to  the 
caveat  being  lodged,  and  that  the  caveat  was  therefore  a 
nullity. 


It  was  admitted,  on  both  sides,  that  the  docket  had 
been  signed  by  the  Master  of  the  Rolls  on  the  14th  June, 
the  day  on  which  it  was  left  at  the  secretary's  office  ;  that 
the  docket  so  signed,  and  the  caveat  lodged  on  the  15th, 
had  remained  in  that  office  until  the  19th,  when  the  docket, 

signed 
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signed  by  the  Master  of  the  Rolls,  was  returned  to  the 
office  of  the  Clerk  of  Records  and  Writs,  and  that  it  was 
signed  by  the  Lord  Chancellor  on  the  20th. 

Mr.  Selwyn  and  Mr.  E,  R.  Turner  in  support  of  the 
motion. 

It  is  submitted  that  the  caveat  in  this  case  was  lodged 
in  time  to  prevent  the  inrolment  of  the  decree.  It  is  in 
time  if  lodged  prior  to  the  docket  leaving  the  last  place 
of  deposit,  for  the  purpose  of  being  taken  to  the  Lord 
Chancellor  for  his  signature.  Under  the  old  practice,  it 
was  in  time  if  lodged  before  the  docket  had  been  left  at 
the  office  of  the  Secretary  of  Decrees  and  Injunctions 
for  the  signature  of  the  Lord  Chancellor.  By  statute 
15  &  16  Vict.  c.  87,  s.  23,  the  office  of  Secretary  of 
Decrees  and  Injunctions  was  abolished,  his  duty  being 
thenceforth  to  be  performed  by  the  Clerks  of  Records 
and  Writs.  A  caveat  lodged  at  any  time  before  the 
docket  was  left  at  the  office  of  the  Clerk  of  Records  and 
W^rits,  for  the  purpose  of  having  the  Chancellor's  signa- 
ture adhibited,  i.  e.,  at  any  time  before  the  19th,  when 
the  docket  was  sent  from  the  office  of  the  secretary  of 
the  Master  of  the  Rolls  signed  by  his  Honor  was,  it 
is  submitted,  in  time  to  prevent  a  valid  inrolment ;  Bur^ 
net  v.  Theobald  (a) ;  DanietCs  Chancery  Practice  (fi). 


1860. 

RlCKETTI 

Martin. 


Mr.  Roundelt  Palmer  and  Mr.  J»  H.  Taylor  for  the 
Defendant. 

By  the  statute  abolishing  the  office  of  Secretary  of 
Decrees  and  Injunctions,  the  Clerks  of  Records  and 
Writs  are  appointed  to  perform  the  duties  of  the  officer 
removed.  When,  therefore,  the  docket  was  received  by 
the  Clerk  of  Records  and  Writs  on  the  14th  of  June,  it 
was  received  by  him  for  the  purpose  of  performing  the 

duty 

(a)  1  P.  Wmt.  609.  tee   Smith'i   Chancery  Practice^ 

(6)  2nd  edit,  pagei  1006-7-8  ;      page  471,  6ih  edit. 
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1860.        duty  of  obtaining  the  annexation  of  the  signature  of  the 
P  Chancellor,  which  was  formerly  performed  by  the  S«cre- 

V.  tary  of  Decrees  and  Injunctions ;  and  the  act  of  lea?ing 

the  docket  with  the  Clerk  of  Records  and  Writs  since  the 
statute  has  precisely  the  same  effect  in  preventing  the  re- 
ception of  a  caveat,  as  its  deposit  with  the  Secretary  of 
Decrees  and  Injunctions  had  before  the  statute.  The 
deposit  is  now  as  then  for  the  purpose  of  obtaining  the 
signature  of  the  Lord  Chancellor,  the  preliminary  form  of 
obtaining  that  of  the  Master  of  the  Rolls  being,  since  the 
statute,  also  gone  through  by  the  Clerk  of  Records  and 
Writs.  But  for  the  accident  that  the  Lord  Chancellor 
was  not  on  that  day  sitting  in  Court,  the  whole  might 
have  been  carried  through  on  the  same  day.  It  is  the 
delivery  of  the  docket  which  completes  the  inrolment, 
and  a  caveat  entered  after  that  has  taken  place  is  useless, 
though  the  signature  of  the  Lord  Chancellor  may  not  be 
actually  affixed  till  after  its  entry ;  Barnes  v.  Wilson  (a). 

Mr.  Selwyn  replied. 

The  Lord  Chancellor. 

I  am  of  opinion  that  there  is  no  ground  for  vacat- 
ing this  inrolment.  Before  the  statute  15  &  16  Vict. 
c.  87,  all  caveats  came  too  late  after  the  docket  had 
been  lodged  with  the  Secretary  of  Decrees  and  Injunc- 
tions :  that  is  admitted.  The  Secretary  of  Decrees  and 
Injunctions  was  considered  as  the  functionary  of  the  Lord 
Chancellor  to  receive  the  decree  for  his  signature.  There- 
fore, after  the  docket  was  lodged  with  the  Secretary  of 
Decrees  and  Injunctions,  it  was  considered  in  effect  as 
signed  by  the  Lord  Chancellor.  Then  came  the  statute 
15  k  16  Vict,  c.  87,  by  the  23rd  section  of  which  it  was 

(among 

(fl)  1  Russ,  4  MifL  486. 


RiCKETTI 
V. 
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(among  other  things)  provided,  that  the  office  of  Secretary  I860, 
of  Decrees  and  Injunctions  should  cease  and  determine, 
and  that  the  duties  theretofore  performed  by  him  should 
be  thenceforth  performed  by  the  Clerk  of  Records  and  Martin. 
Writs.  Therefore  the  Clerk  of  Records  and  Writs  was 
substituted  for  the  Secretary  of  Decrees  and  Injunctions; 
and  lodging  the  docket  with  the  Clerk  of  Records  and 
Writs  has  now  precisely  the  same  effect  as  lodging  it 
with  the  Secretary  of  Decrees  and  Injunctions  had  before 
the  statute  was  passed.  That  took  place  on  the  14th 
of  June^  andy  in  my  opinion,  the  docket  must  be  con- 
sidered as  having  been  thenceforth  in  the  possession  of 
the  Clerk  of  Records  and  Writs.  That  being  so,  it  seems 
to  me  clear  that  the  caveat  lodged  with  the  Secretary  of 
the  Master  of  the  Rolls  on  the  1 5th  came  too  late. 

The  motion  must  be  refused;  and  as  it  has  been 
attempted  to  be  supported  by  imputations  of  mala  fides 
against  the  Plaintiff's  solicitor,  which  have  turned  out  to 
be  groundless,  it  must  be  refused  with  costs. 
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June  20y 
July  4. 

Before  The 

Lord 
Chancellor 

Lord 
Campbell. 

A  testator 
gave  his  re- 
siduary estate 
upon  trust,  in 
case  he  left 
no  child  him 
surviving,  for 
his  wife  for 
life,  if  she 
should  so  long 
continue  his 
widow,  but  if 
she  should 
marry  again, 
upon  trust  to 
pay  one-half 
of  the  divi- 
dends, and 
after  her  death 
upon  trust  to 
pay  the  whole 
thereof  to  the 
testator's  bro- 
ther and  sister 
during  their 
joint  lives, 
equally  to  be 
divided,  and 
after  the  de- 
cease of  either 
of  them  the 
said  brother 
and  sister  to 
pay  the  same 
wholly  to  the 
survivor  for 


BROWN  V.  JARVIS. 

rilHIS  was  an  appeal  from  the  construction  put  by 
Vice-Chancellor  Wood  upon  the  will  of  the  testator 
in  the  cause.  The  words  of  the  will,  the  events  which 
had  happened,  and  the  principal  arguments  of  counsel, 
sufficiently  appear  in  the  Lord  Chancellor's  judgment. 

Mr.  Rolt  and  Mr.  Bird,  in  support  of  the  appeal, 
cited  Blackwell  v.  Bull  (a) ;  Davies  v.  Hopkins  (6) ; 
Bird  V.  Hunsdon(c);  Jarman  on  Wills{d)\  Johnson^ 
Richardson* 8  and  Webster  s  Dictionaries  on  the  meaning 
of  the  word  "  every." 

Mr.  Daniel,  Mr.  W.  H.  G.  Bagshnwe,  Mr.  Miller, 
Mr.  Osborne  and  Mr.  Bowring  appeared  for  the  several 
Respondents.  They  cited  Sarel  v.  Sarel  (e) ;  Saunders 
y.  Vautier  (f) ;  Luxford  v.  Cheeke  (g). 

Judgment  reserved. 


TTie  Lord  Chancellor. 

This  appeal  depends  upon  the  construction  to  be  put 
upon  the  will  of  Robert  Brown,  dated  the  5th  June, 

1822, 

(a)  1  Keen,  176.  (e)  23  Beav,  87. 

(6)  2  Beav.  276.  (f)  Cr.S^  Ph,  240. 

(c)  2  Swantt  342.  (g)  3  Lev.  125. 

(d)  3rd  edU  ,  p.  5\0, 


life,  and  aAer  the  decease  of  ''every  of  them"  his  wife,  brother  and  sister,  the  testator 
declared  that  the  trust  fund  and  the  dividends  thereof  were  to  be  lield  in  trust  for  the 
chQdren  of  the  brother: — Held^  that  a  moiety  of  the  income  accruing  due  after  the 
second  marriage  of  the  widow  and  between  the  death  of  the  survivor  of  the  brother 
and  sister  and  that  of  the  widow  (who  survived  them)  neither  belonged  to  the  widow 
nor  was  nndispoied  of,  but  belonged  to  the  brother's  only  child. 


Brown 

V. 
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1822,  by  which  the  testator  gave  the  whole  of  his  real  I860, 
estate  and  the  residue  of  his  personal  estate  to  trustees, 
upon  trust  to  convert  the  same  into  money,  and  after 
payment  thereout  of  his  debts  and  legacies,  to  invest  the  Jarvis. 
residue  of  the  proceeds  thereof  in  their  joint  names  and 
hold  the  same  in  trust,  if  he  had  a  child  or  children,  to 
pay  one  equal  half  part  of  the  interest  and  dividends  to 
his  wife  and  her  assigns  for  her  own  use  during  her 
natural  life,  and  subject  thereto  for  his  children  in  man- 
ner therein  specified.  But  in  case  he  should  leave  no 
child  him  surviving,  and  should  not  have  any  child  born 
in  due  time  after  his  decease,  or  leaving  or  having  one 
or  more  such  child  or  children,  if  no  such  child  should 
live  to  attain  a  vested  interest  in  the  said  trust-monies 
and  premises,  he  thereby  declared  that  his  said  trustees 
should  stand  possessed  of  the  aforesaid  trust  monies, 
stocks,  iunds  and  securities,  and  the  interest,  dividends 
and  proceeds  thereof,  upon  trust  to  pay  the  whole  of 
such  interest,  dividends  and  proceeds  unto  his  said  wife 
Rebecca  Brown  during  her  life,  if  she  should  so  long 
remain  his  widow  and  unmarried ;  but  if  she  should 
marry  again,  then  upon  trust  to  pay  one  equal  half  of  - 
such  interest,  dividends  and  proceeds,  and  from  and  im- 
mediately after  the  decease  of  his  said  wife,  upon  trust 
to  pay  the  whole  thereof  unto  his  brother  and  sister  of 
the  half  blood,  William  Brown  and  Ann  the  wife  of 
William  Parsons  the  elder,  during  their  joint  lives 
equally  to  be  divided ;  and  from  and  immediately  afler 
the  decease  of  either  of  them  the  said  William  Brown 
and  Ann  Parsons,  then  upon  trust  to  pay  the  same  wholly 
to  the  survivor  of  them  during  his  or  her  life  ;  and  from 
and  immediately  after  the  decease  of  every  of  them  his 
said  wife,  brother  and  sister,  he  thereby  declared  that  the 
said  trust-monies,  stocks,  funds,  and  securities  (or  such 
part  thereof  as  should  not  have  been  raised  and  applied 

under 
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under  the  powers  aforesaid),  and  the  interest,  dividends 
and  proceeds  should  be  in  trust  for  all  the  children  in 
equal  shares  of  his  said  brother  William  Brown,  to  be 
vested  in  them  respectively  on  attaining  the  age  of 
twenty-one  years,  and  to  be  payable  at  that  age  if  his 
said  wife,  brother  and  sister  should  be  then  dead ;  but  if 
they  or  any  of  them  should  be  then  living,  then  to  be 
payable  immediately  after  the  decease  of  the  survivor  of 
them. 


In  1824  the  testator  died  leaving  no  issue.  In  1826 
his  half  brother,  William  Brown,  died  leaving  an  only 
child,  the  now  Plaintiff.  In  1828,  the  testator's  widow 
married  again.  In  185«%  his  half  sister,  Ann  Parsons, 
died. 


The  bill  being  filed  for  the  administration  of  the 
testator's  estate,  and  the  testator's  widow  having  died 
immediately  after,  the  question  arose,  who  was  entitled 
to  the  interest  and  dividends  of  the  moiety  bequeathed  to 
the  half  brother  and  half  sister  during  the  interval 
between  the  death  of  Ann  Parsons  and  the  death  of  the 
widow.  The  widow  had  received  the  interest  and  divi- 
dends during  this  interval ;  but  the  Vice-Chancellor 
ordered  the  amount  to  be  brought  into  Court  by  her 
executors,  the  now  Appellants,  and  afterwards  declared 
that  according  to  the  true  construction  of  the  will,  the 
moiety  of  the  annual  income  which  accrued  in  respect  of 
the  said  trust  funds  which  represented  the  produce  of 
the  real  and  personal  estate  of  the  testator,  between  the 
day  of  the  death  of  Ann  Parsons  and  the  day  of  the 
death  of  the  testator's  widow,  had  become  divisible 
among  the  parties  entitled  under  the  will  to  the  capital 
of  the  trust  funds,  in  proportion  to  their  respective 
interests  in  such  capital. 

The 
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The  Appellants  now  appeal  against  that  declaration^ 
contending  first,  that  the  widow  was  entitled  under  the 
will  to  the  interest  and  dividends  during  this  interval; 
and  secondly^  that  if  not,  there  was  pro  tanto  an  intestacy; 
and  that  as  the  widow^  she  would  be  entitled  to  her 
distributive  share  of  the  amount. 


1860. 


The  first  contention  of  the  Appellants  seems  to  me  to 
be  wholly  untenable.  True  it  is,  that  on  failure  of 
children,  the  whole  interest  and  dividends  were  given  to 
tlie  widow  during  her  life,  but  only  if  she  should  so  long 
remain  unmarried;  and  it  was  provided  that,  if  she 
should  marry  again,  only  one  half  of  such  interest  and 
dividends  should  be  paid  to  her.  Had  there  been  no 
disposition  of  the  other  moiety,  she  could  have  claimed 
no  part  of  it  under  the  will.  The  two  moieties  were 
dissevered  on  the  widow  marrying  again,  and  there  is 
nothing  in  this  will  to  restore  to  l^r  any  interest  in  the 
moiety  of  which  she  was  deprived. 


The  second  contention  is  more  feasible,  that  as  to  the 
interest  and  dividends  of  this  moiety  between  the  death 
of  Ann  Parsons  and  the  death  of  the  widow  there  was 
intestacy.  But  on  duly  considering  the  language  of  the 
will  1  think  it  contains  enough  to  support  the  construction 
put  upon  it  by  the  Vice-Chancellor.  The  Appellants 
say  that  until  the  death  of  the  testator's  widow  and  of  his 
brother  and  of  his  sister,  the  children  could  not  be 
entitled  to  any  part  of  the  interest  or  dividends.  They 
admit,  however,  that  if  the  words  had  been  ''  after  the 
decease  of  each  of  them  his  said  wife,  brother  and  sister, 
the  interest  and  dividends  should  be  held  in  trust  for  the 
children,**  there  would  have  been  no  intestacy. 

Now  Dr.  Johnson  tells  us  in  his  dictionary  that 
**every*'  was  formerly  spelt  **everich,**  that  is,  ever  each, 

and 
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and  that  the  true  meaning  is  "each  .one  of  all."  The 
word  may  be  used  in  this  sense  although  other  lexi- 
cographers may  give  another  meaning  to  it,  and  the 
testator  certainly  did  not  intend  to  die  intestate  as  to 
any  particle  of  his  property. 


I  think,  therefore,  that  we  are  fully  justified  in  holding 
that  the  interest  of  the  child  of  William  Brown^  the 
Plaintiff  in  this  suit,  accrued  immediately  on  the  death  of 
Ann  Parsons^  notwithstanding  that  the  widow  was  still 
alive.  This  construction  is  strongly  supported  by  the 
decision  in  Sarel  v.  Sarel  (a). 

The  consequence  is,  that  the  appeal  must  be  dismissed 
with  costs. 

(a)  23  Beav.  87. 


EARL  OF  SHREWSBURY  v.  TRAPPES. 

rriHIS  was  an  application  by  the  Plaintiff  to  restrain 
the  Defendant  Trappes  from  putting  in  force,  or 
continuing  to  put  in  force,  a  judgment  obtained  by  him 
in  an  action  at  law  against  the  Plaintiff,  and  from  exe- 
cuting or  causing  to  be  executed   any  writ  of   elegit 

already 


Jidy  4. 

Before  The 
LoRDi  Jus- 
tices. 

The  Plaintiff 
obtained  an 
interlocutory 
order  re- 
straining the 
Defendant 
from  suing  out 

execution  or  taking  any  proceedings  on  a  judgment  at  law  until  further  order.  The 
Plaintiff's  bill  was  afterwards  dismissed  at  the  hearing,  upon  which  the  Defendant 
issued  an  elegit  and  placed  it  in  the  hands  of  the  sheriff.  The  Plaintiff  appealed  from 
the  order  of  dismissal  and  moved  before  the  Court  of  Appeal  to  restrain  the  Defendant, 
who  resided  out  of  the  jurisdiction,  from  enforcing  his  elegit  pending  the  appeal.  The 
Court  made  an  order  that  the  siieriff should  not  proceed  on  the  elegit  until  further  order, 
and  named  an  early  day  for  hearing  the  appeal,  reserving  the  costs  of  the  application. 

SembUj  the  application  did  not  come  within  Consol.  Ord.  V(.  12,  but  was  properly 
made  to  the  Court  of  Appeal  in  the  first  instance. 

Per  the  Lord  Justice  Knight  Bruce.  There  is  no  inflexible  rule  that  a  person 
applyine  to  stay  proceedings  under  a  decree  pending  an  appeal  must  pay  the  costs  of 
the  application^ 


CASES  IN  CHANCERY.  173 

already  issued  on  such  judgment,  and  from  taking  any         18G0. 
other  proceedings  thereunder  until  the  PkintifTs  petition      ^-^n^^^ 

of  rehearing  should  have  been  disposed  of  or  until  further  Shrewsbury 
order-  ^  ''• 

Trappes. 

The  bill  sought,  among  other  things,  to  restrain  the 
Defendant  TVappes  from  proceeding  at  law  upon  four 
bills  of  exchange  accepted  by  the  Plaintiff  for  sums 
amounting  to  16,000/.  On  28th  July,  1858,  an  inter- 
locutory order  was  made  by  which  Trappes  was  allowed 
to  proceed  with  the  trial  of  his  action,  but  in  case  he 
should  obtain  judgment  he  was  not  to  sue  out  execution 
or  take  any  other  proceedings  thereon  until  further 
order.  On  3rd  January,  1859,  Trappes  obtained  judg- 
ment in  the  action.  On  8th  June,  1860,  Vice-Chan- 
cellor  Wood  made  a  decree  dismissing  the  bill  with  costs. 
On  the  30th  of  June  the  Plaintiff  presented  a  petition  of 
appeal  from  this  decree,  and  on  the  same  day  Trappes 
lodged  with  the  sheriffs  of  the  several  counties  in  which 
the  Plaintiff**s  estates  lay  writs  of  elegit  issued  on  the 
judgment.  The  Plaintiff  thereupon,  on  3rd  July,  gave 
notice  of  motion  before  the  Lords  Justices  to  the  above 
effect. 

Mr.  Rolt  and  Mr.  Cole  for  the  motion. 

Mr  Willcock,  for  the  Defendants,  took  a  preliminary 
objection  that  the  application  ought  to  have  been  made 
to  the  Vice-Chancellor.  He  referred  to  the  Consoli- 
dated Orders,  VI.  13.  But  upon  an  intimation  from 
the  Court  that,  as  the  application  was  not  one  to  stay 
proceedings  upon  the  decree  appealed  from,  the  case  did 
not  appear  to  come  within  the  language  of  the  order,  he 
withdrew  the  objection. 

Mr.  Rolt  and  Mr.  Cole  then  proceeded  to  argue,  that, 
as  the  principal  Defendant  resided  out  of  the  jurisdiction, 

and 
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1860.        and  tbe  Plaintiff,  therefore,  in  the  event  of  his  appeal 

^^^^"^"^"^      being  successful,  would  have  no  means  of  getting  the 

Shrewsbury  rents  refunded,  the  Defendant  ought  not  to  be  allowed 

Trappes       ^^  receive  them  pending  the  appeal.     They  offered  to 

give  security  for  the  amount  of  all  rents  which  could  be 

obtained  under  the  elegit  before  the  hearing  of  the  appeal. 

Mr.  Willcock  and  Mr.  Greene  for  the  Defendants 
opposed  the  application.  They  referred  to  Walbum  v. 
Ingilby  («). 

Their  Lordships  made  an  order  that  the  sheriffs  should 
not  proceed  on  the  writs  of  elegit  until  further  order,  the 
order  being  expressed  to  be  made  without  prejudice  to 
any  question,  and  they  appointed  the  16th  of  July  for 
hearing  the  appeal. 

Mr.  Willcock  asked  for  the  costs  of  the  motion.  He 
contended  that  this  was  not  in  principle  different  from 
an  application  to  stay  proceedings  under  the  decree 
appealed  from,  and  that  it  was  the  course  of  the  Court 
in  such  cases  to  make  the  applicant  pay  the  costs  of  the 
application,  as  he  was  asking  for  an  indulgence. 

The  Lord  Justice  Knight  Bruce. 

I  have  oAen  heard  it  said  that  in  such  cases  the  costs 
of  the  application  are  necessarily  to  be  paid  by  the  per- 
son making  it,  but  I  have  never  acquiesced  in  that  view. 
The  costs  often  are  so  given,  and  often  ought  to  be ;  but 
in  my  judgment  there  is  not  any  inflexible  rule  on  tbe 
subject.  In  the  present  instance  1  am  for  reserving  tbe 
costs. 

The  Lord  JtrsTiCE  Turner  concurred. 

(«)  1  M.  *  K.  61. 
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ERNEST  V.  CROYSDILL.  Amril2A. 

July  2. 

nnmS  was   a   suit  which,  having  arisen   out  of  an     Lords  Jus- 
appeal   motion,   was   ordered   by   consent   to   be        tices. 
heard,  originally,  by  their  Lordships.     The  object  of  vidonany  re- 
it  was  to  obtain  payment  to  the   Plaintiff,  as  official  ptered  pro- 
manager  of  a  provisionally  registered  company  called  the  way  companies 

Warwich  and  Worcester  Railway  Company,  of  a  sum  of  \^^  '^®  *®™* 

•f  *^      '^  finance  com- 

money  in  the  hands  of  the  Defendant,  the  official  manager  mittee,  who, 
of  another  provisionally  registered  company  called  the  f"„^/^*  *'^""*' 
London  and  Birmingham  Extension,  and  Northampton,  amounting  to 
Daventry,  Leamington  and  Warwick  Railway  Company,  ji,e  account  of 
on  the  ground  that  it  was  due  from  the  latter  to  the  *">®  to  that  of 
former  company.     The  companies  will  for  the  sake  of  The  directors 
brevity  be  designated  in  this  report  as  the  ^^  Warwick  and  °^*'*®  ^"^"^ 

•^  °  ^  ^  company, 

Worcester  Company"^  and  the  ^^ Extension  Company:'       without  autho- 
rity, paid 
10,000/,  part 

On  the  16th  oi  August,  1845,  the  Warwick  and  Wor-  of  the  above 

yy  .  .        11  •  1  amount,  as  a 

cester  Company  was  provisionally  registered  pursuant  to  deposit  in  re- 

the  provisions  of  the  7  &  8  Vict.  c.  1 10,  and  a  parliamentary  "P®*^^  ?^  ®"  , 

*^  ^  /  IT  •    unauthorized 

contract  and  subscribers'  agreement  were  executed.  contract  to 

purchase 
Sums  canals  from 

certain  canal 
companies,  and  afterwards,  in  1846,  repaid  to  the  other  company  14,200/.  In  1849 
both  companies  were  ordered  to  be  wound  up  under  the  Winding-up  Acts.  In  1 850 
the  official  manager  of  the  borrowing  company  sued  in  equity  the  canal  companies  for 
the  10,000/.,  and  obtained  a  decree  for  payment  of  that  amount,  but  being  unable  to 
enforce  payment,  assigned  the  benefit  of  the  decree  for  7,300/.,  which  was  applied 

Jartly  in  payment  of  debts  of  the  borrowing  company,  and  partly  in  payment  of  costs, 
n  1 858  the  official  manager  of  the  lending  company  claimed  from  the  official  manager  of 
the  borrowing  company  the  difference  between  the  17,000/.  and  the  14,200/.     liefd : — 

1.  That  this  balance  might  be  traced  and  identified  as  part  of  the  7,300/.  received 
as  the  consideration  for  the  assignment  of  the  benefit  of  the  decree. 

2.  That  it  was  payable  to  the  claimant  in  full. 

3.  That  length  of  time  and  change  of  circumstances,  and  absence  of  interference 
on  the  part  of  the  lending  company  in  the  suit  against  the  canal  companies,  constituted 
no  defence. 
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1860.  Sums  to  a  considerable  amount  were  from  time  to  time 

^l^'^^'^       paid  to  the  bankers  of  the  company  by  the  subscribers, 
V,  by  way  of  deposit  upon  their  shares,  and  were  subject 

Croysdill.  |.q  ^j^g  disposition  of  the  general  committee  of  manage- 
ment of  the  company,  or  of  a  finance  committee  ap- 
pointed by  them. 

On  the  6th  of  October,  1815,  the  Defendants  Sir 
John  Edmond  de  JBeauvoir,  Peter  Henry  JEdlin  and 
Frederick  Foveaux  Weiss  were,  together  with  Richard 
Carpenter  and  Seth  Nuttal  Fisher,  appointed  the 
finance  committee  of  the  company,  and  it  was  resolved 
that  any  three  of  them  should  form  a  quorum,  and  that 
the  committee  should  have  power  to  draw  upon  the  bank 
by  cheques,  to  be  signed  by  not  less  than  three  of  the 
members,  and  to  be  counter-signed  by  the  secretary. 

The  Commercial  Bank  of  London  were  the  London 
bankers  of  the  company,  and  on  the  morning  of  the  15th 
of  October,  1845,  there  was  standing  to  the  credit  of  the 
company,  at  that  bank,  33,453/.,  the  whole  of  which  had 
arisen  from  the  subscribers*  deposits. 

On  the  15lh  of  October,  1845,  a  cheque  for  5,000/., 
signed  by  three  members  of  the  finance  committee,  and 
on  the  2Snd  of  October,  1845,  a  cheque  for  12,000/. 
similarly  signed,  and  both  counter-signed  by  the  secre- 
tary, were,  by  the  direction  of  the  finance  committee, 
paid  into  the  same  bank  to  the  credit  of  the  Extension 
Company,  who  also  had  a  banking  account  there,  and 
were  also  a  provisionally  registered  joint  stock  company, 
formed  in  the  same  year  as  the  Warwick  and  Worcester 
Company, 

The  general  committee  of  management  of  the  Exten- 
sion Company  consisted  of  the  same  persons  as  those 

composing 


Crotsdill. 
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composing  the  Wancick  and  Worcester  Company,  witli        1860. 
the  addition  of  two  other  directors.     The  finance  com-       ^  "^^ 

iliRNEST 

mittee.  of  each  of  the  two  companies  consisted  of  the  v. 

sapae  persons. 

The  bill  stated  that  the  5,000/.  and  12,000/.  which 
had  been,  as  above  stated,  transferred  from  the  account 
of  one  company  to  that  of  the  other,  were  treated  as 
loans  from  the  Warwick  and  Worcester  Company  to 
the  Extension  Company,  and  were  subsequently  dealt 
with,  by  the  latter  company,  or  by  their  finance  com- 
mittee, as  part  of  the  funds  and  for  the  purposes  of 
that  company. 

On  the  26th  of  May,  184'9,  the  Extension  Company 
was  ordered  to  be  wound  up  under  the  Winding-up  Act 
of  1848,  and  the  Defendant  Henry  Croysdill  was  ap- 
pointed the  official  manager  of  the  company.  On  the 
26th  of  May,  1849,  the  Wancick  and  Worcester  Com- 
pany was  also  ordered  to  be  wound  up,  and  the 
Plaintiff  was  appointed  the  official  manager  of  that 
company. 

On  the  14th  of  June,  1858,  the  Plaintiff  carried  in  a 
claim  against  the  Extension  Company  before  the  Master 
for  a  balance  of  2,800/.,  being  the  aggregate  of  the  above 
sums  of  5,000/.  and  12,000/.  after  deducting  14,200/., 
which  had  been  in  February,  1846,  paid  by  the  Exten- 
sion  Company  to  the  Warwick  and  Worcester  Company, 
The  Master  disallowed  the  claim,  and  on  an  appeal  from 
the  disallowance,  which  was  heard  before  Vice-Chan- 
cellor  Stuart  on  the  26th  of  January,  1869,  his  Honor 
declined  to  make  any  order  on  the  appeal,  except  that 
the  two  official  managers  were  to  be  at  liberty  to  retain 
their  costs  out  of  the  estates  of  their  respective  com- 
panies. 

N  2  On 
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1860.  On  an  appeal  from  this  decision  to  the  Lords  Justices, 

^""^^  and  on  evidence  being  adduced  for  the  purpose  of  show- 

V,  ing  an  adoption  on   the  part  of  the  Extension  Com- 

Croysdill.  p^j^y  ^f  ^j^g  i^^^g  Qf  5,000/.  and  12,000/.,  and  on  the 

counsel  for  the  Appellants  insisting  that  under  the  cir- 
cumstances a  case  of  tracing  or  identification  of  the 
money  could  be  made  out  if  a  suit  were  instituted  for 
that  purpose,  their  Lordships  directed  that  the  order  of 
the  Vice- Chancellor  of  the  26th  of  January ,  1859, 
should  be  discharged  without  prejudice  to  any  question, 
and  that  the  order  of  the  Master,  dated  the  20th  of 
November  J  1858,  should  be  varied,  and  that  instead 
thereof  the  claim  of  the  Plaintiff  should  be  allowed  as  a 
claim  against  the  Extension  Company,  and  that  the 
Plaintiff  should  be  at  liberty  to  take  such  proceedings 
as  he  might  be  advised  to  establish  the  claim  as  a  debt 
against  that  company,  and  that  the  motion  in  other  re- 
spects should  stand  over,  with  liberty  to  apply. 

The  present  suit  was  then  instituted,  and  the  bill 
after  detailing  the  foregoing  facts  stated  to  the  following 
effect: — 

That  on  the  21st  of  October,  1845,  the  Warwick  and 
BirmingJkam  Canal  Company  and  the  Warwick  and 
Napton  Canal  Company  (which  were  corfipanies  incor- 
porated by  act  of  parliament)  entered  into  an  agreement 
in  writing  with  certain  members  of  the  general  com- 
mittee of  the  Extension  Company  for  the  sale  of  their 
canals  to  the  Extension  Company,  And  that  amongst 
other  provisions  contained  in  the  agreement,  it  was  pro- 
vided that  the  general  committee  of  the  Extension  Com- 
pany should  pay  to  the  canal  companies  a  deposit  of 
10,000/.  on  the  execution  of  it.  That  the  agreement 
was  executed  at  Warwick  on  the  21st  of  October,  1845, 
and  that  upon  its  execution  a  cheque  for  10,000/.  was 

drawn 
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Ernest 


drawn  by  three  of  the  members  of  the  finance  committee        1860. 
of  the  ^tension  Company  upon  the  funds  of  that  com- 
pany in  the  hands  of  the  Commercial  Bank  of  London,       """;; 
and  was  delivered  by  the  members  of  the  general  com-    Croysdill. 
mittee,  then  present,  to  Mr.  Heath  of  Warunck,  the  soli- 
citor of  the  canal  companies. 

That  this  cheque  was  paid  by  Mr.  Heath  on  the  same 
day  into  the  Leamington  and  Warwick  Bank  to  the 
credit  of  the  canal  companies,  and  on  the  following  day 
was  duly  honored  by  the  Commercial  Bank  of  London, 
and  debited  by  them  to  the  account  of  the  Extension 
Company. 

That  at  the  close  of  the  business  of  the  Commercial 
Bank  on  the  evening  of  the  21st  of  October,  1845,  the 
balance  standing  to  the  credit  of  the  Extension  Company  ^ 

was  2,949/.  14*5.  9d.  only,  but  on  the  morning  of  the 
22nd,  and  before  the  presentation  of  the  cheque  for 
10,000/.,  the  above-mentioned  cheque  for  12,000/.  was 
paid  in  to  the  credit  of  the  said  company,  and  tliat  by 
means  of  that  payment  the  Extension  Company  were  in 
funds  to  meet  thQ  cheque  for  10,000/.,  the  balance  in  their 
favor  at  the  bank  aftersuch  payment  being  14,949/.  14s.9rf. 

That  the  balance  of  2,949/.  lis,  9d.  in  favor  of  the 
company  on  the  evening  of  the  21st  of  October,  was, 
however,  entirely  owing  to  the  above  loan  of  5,000/.  of 
the  15th  of  that  month,  inasmuch  as  on  the  morning  of 
the  15th,  the  balance  in  favor  of  the  Extension  Company 
at  the  bank  was  1,250/.  13^.  6d,  only.  That  on  that  day 
the  cheque  for  5,000/.  was  paid  in,  and  that  between  the 
morning  of  the  15th  and  the  evening  of  the  21st  sums 
to  the  amount  of  3,300/.  18^.  9rf.  in  the  aggregate  were 
drawn  out  and  applied  for  the  purposes  of  the  Extension 
Company,    leaving    the    above-mentioned    balance    of 

2,949/. 
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1860.  2,9'ISZ.  lis.  9d.,  as  appeared  by  the  following  account, 

r.  which  was  set  out  in  the  bill : — 

Ernest 

V, 

Croysdill. 


1845.                                             £     «. 
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That  after  payment  of  the  10,000/.  there  remained, 
therefore,  to  the  credit  of  the  Extension  Company  at  the 
bank  4,919/.  \U.  9e/.,  which  the  bill  alleged  to  have 
been  applied  by  the  general  committee  to  the  purposes  of 
the  Extension  Company, 

That  on  the  17th  of  May,  1850,  a  shareholder  in  the 
Extension  Company  named  JBryson  instituted  a  suit  in 
this  Court  on  behalf  of  himself  and  all  other  the  share- 
holders in  that  company  (except  such  of  the  said  share- 
holders as  were  Defendants)  against  the  Warwick  and 
Birmingham  Canal  Company,  the  Warwick  and 
Napton  Canal  Company,  together  with  three  of  the 
directors  of  the  canal  companies,  the  present  Defendant 
Henry  Croysdill,  as  official  manager  of  the  Extension 
Company,  and  the  directors  of  the  Extension  Company 
who  had  been  parties  to  the  dealing  with  the  canal  com- 
panies, seeking  to  have  the  10,000/.  answered  and  made 
good  by  the  canal  companies  and  the  other  Defendants, 
with  interest. 

The  bill  then  stated  in  I  he  3Gth,  37th,  38th  and  39th 
paragraphs  to  the  following  effect: — 

That  by  the  decree  in  Brysons  suit,  which  was  affirmed 
on  appeal  (a),  it  was  declared  that  the  canal  companies 

were 

(fl)    See   Bryton  v.    Warwick      4  De  C,  M,  ^  G.  7l\, 
and  Birmingham  Canal  Company, 
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were  bound  to  repay  the  10,000/.,  witli  interest  thereon  at       1860. 
4/.  per  cent,  per  annum,  from  the  22nd  of  October,  1845.       iT"^^ 
And  it  was  ordered  that  the  10,000/.  and  interest  should  v. 

be  paid  to  the  official  manager  of  the  Extension  Com- 
pany  by  the  canal  companies  on  or  before  the  23rd  of 
September^  1853. 

That  the  canal  companies  appealed  from  the  de- 
cision,  which  was  confirmed  by  their  Lordships  on  the 
82nd  of  December  J  1853. 

That  the  official  manager  of  the  Extension  Company 
subsequently  received  from  the  canal  companies  the  said 
sum  of  10,000/.  and  interest,  or  some  other  sum,  by  way 
of  compromise  for  the  same,  and  had  dealt  with  the  same 
as  assets  of  the  said  company. 

That  in  manner  aforesaid  the  Extension  Company  had 
ratified  the  borrowing  by  their  finance  committee  of  the 
aforesaid  sums  of  5,000/.  and  12^000/. 

The  prayer  of  the  bill  in  the  present  suit  was,  that  it 
might  be  declared  that  the  claim  of  the  PlaintiflF  ought 
to  be  allowed  as  a  debt  against  the  Extension  Company, 
and  that  the  Defendants  might  be  decreed  to  pay  to  the 
Plaintiff  the  sum  of  17,000/.,  being  the  aggregate  of  the 
above  sums  of  5,000/.  and  12,000/.,  the  Plaintiff  being 
ready  and  willing,  and  offering,  to  give  credit  for  the 
14,200/. 

The  Defendant  Croysdill,  by  his  answer,  stated  that 
he  believed  the  5,000/.  and  12,000/.  (which  were  standing 
to  the  account  of  the  Warwick  and  Worcester  Company 
at  the  Commercial  Bank  of  London,  and,  consequently, 
as  he  inferred,  portions  of  the  funds  of  the  company)  to 
have  been  transferred  from  that  account  to  the  account 

of 
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1860.  of  the  Extension  Company,  but  whether  in  the  manner 
in  the  bill  mentioned,  or  whether  in  respect  of  any  pre- 
vious dealings  with  the  funds  of  the  two  associations,  or 
Croysdill.  under  any  other  or  what  circumstances,  he  could  not  set 
forth.  He  believed,  however,  that  such  sums,  or  at  all 
events  so  much  thereof  as  haJ  been  in  any  manner  bor- 
rowed or  used  for  the  purposes  of  the  Extension  Com- 
pany,  were  fully  repaid  and  satisfied ;  and  that  in  par- 
ticular in  the  month  of  February ,  1846,  a  sum  of  14,200/. 
was  paid  to  the  Warwick  and  Worcester  Company  by  a 
cheque  for  that  amount  on  the  account  of  the  Extension 
Company  in  full  payment  and  satisfaction  of  all  claims 
and  demands  of  the  Waricich  and  Worcester  Company 
or  the  other  company.  He  did  not  believe  that  the  trans- 
actions mentioned  in  the  bill  were  in  any  manner  sanc- 
tioned by,  or  indeed  known,  to  any  of  the  persons  who 
for  the  time  being  constituted  the  Extension  Company 
other  than  the  directors.  He  believed  that  the  monies 
borrowed  were  applied,  as  to  the  greater  part  of  them,  in 
a  manner  wholly  foreign  to  such  purposes  and  unautho- 
rized by  the  deeds  of  the  company,  and  that  no  claim  of 
any  kind  was,  after  the  payment  of  the  14,200/.,  made 
by  or  on  behalf  of  the  Warwick  and  Worcester  Company 
upon  the  Extension  Company  in  respect  of  any  dealing 
or  transaction  between  the  two  companies,  or  their  di- 
rectors, until  the  14th  of  June,  1858,  when  the  claim 
now  made  was  brought  into  the  Master's  office  under 
the  order  for  winding  up  the  Extension  Company.  He 
believed  that  sums  to  the  amount,  in  the  aggregate,  of 
3,300/.  18*.  9d.  were  drawn  out  from  the  bankers  be- 
tween the  morning  of  the  15th  and  the  evening  of  the 
21  st,  but  not  that  these  monies  were  drawn  out  or  applied 
for  the  purposes  of  the  Extension  Company.  On  the 
contrary  it  appeared  from  evidence  taken  upon  an  inquiry 
directed  by  the  Court  in  the  course  of  winding  up  the 
Extension  Company,  that  two  of  the  sums  constituting 

portions 
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portions  of  the  aggregate  sum  of  5,0002.,  and  amount-        1860. 
ing  to  1,200/.  and  868Z.  15s.  respectively,  were  applied      ^T^''*'**' 

ti  D  %s  PAT 

for  purposes  unauthorized  by  the  deeds  of  the  company,  «. 

and  altogether  improper.     He  insisted  that  the  17,000/.     Crotsdill, 
was  not,  except  to  a  very  small  portion  thereof,  applied 
for  the  purposes  of  the  Extension  Company,  and  that  the 
same  was  wholly,  or  at  all  events  to  an  extent  far  ex- 
ceeding such  portion,  fully  repaid. 

With  respect  to  the  suit  of  Bryson  v.  The  Warwick 
and  Birmingham  Canal  Company,  he  said  that  shortly 
after  the  dismissal  of  the  appeal,  suits  were  instituted  in 
this  Court  against  the  canal  companies  by  the  holders  of 
debentures  of  those  companies,  and  that  in  order  to  pro- 
tect the  interests  of  the  contributories  of  the  Extension 
Company,  and  with  the  approbation  of  the  Master,  he, 
Mr.  Croysdill,  instituted  suits  against  the  canal  com- 
panies for  the  purpose  of  having  receivers  appointed  of 
the  tolls  of  the  canals. 

That  after  considerable  expenses  had  been  incurred 
in  attempting  to  enforce  the  decree  against  the  canal 
companies,  it  was  found  that  the  only  effectual  mode  of 
doing  so  was  by  applying  for  adjudication  of  bankruptcy 
against  them,  and  that  accordingly  an  adjudication  of 
bankruptcy  against  one  of  the  canal  companies  was  ap- 
plied for  with  the  approval  of  the  Master,  and  that  after 
argument  before  the  Court  of  Bankruptcy  for  the  JStr- 
mingham  district,  the  Warwick  and  Napton  Canal  Com- 
pany  was  adjudicated  bankrupt  (a).  That  an  appeal  was 
brought  against  the  adjudication,  and  that  ultimately  the 
benefit  of  the  decree  for  10,000/.  was,  with  the  approval 
of  the  Master,  assigned  by  the  Defendant  Croysdill  to  one 
Richard  Child  Heath  for  7,300/.,  being  more  than  could 

have 

(fl)  See  Kx  parte  Croytdili,  7  De  G.,  Ai.  ^  G.  199. 
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1860.        have  been  obtained  in  respect  thereof  by  the  further  con- 
tinuance of  hostile  proceedings,  but  that  such  sum  of 
V.  7,300/.  was  greatly  diminished  by  the  costs  incurred  in 

CaoYSDiLL.     ^i^^  prosecution  of  the  suit  of  Bryan  v.  T/ie  Canal  Com- 
panies,  and  of  the  suits  to  obtain  receivers,  as  well  as  of 
the  proceedings  under  the  bankruptcy.     That  soon  after 
the  assignment  had  been  made  of  the  benefit  of  the  de- 
cree the  sum  payable  in  respect  of  the  assignment  was 
attached,  at  the  suit  of  Mr,  Prichard,  the  engineer  of 
the  Extension  Company^  for  a  debt,  and  was  the  subjjsct 
of  further  litigation,  in  the  course  whereof  costs  to  a  con- 
siderable extent  were  incurred,  and  that  a  portion  of  the 
said  7,300/.,  amounting  to  3,660/.    155.    was    paid    to 
Mr.  Prichard  in  respect  of  his  claim.     That  a  further 
sum  of  1,500/.  was  also  paid  in  respect  of  a  debt  to  Mr. 
Pe//,  and  that  sums  amounting  to  3,200/.  were  applied 
in  payment  of  the  costs  and  expenses  incurred  in  the 
course  of  the  proceedings.     That  more  than  thirteen 
years  had  elapsed  since  the  time  at  which  the  sums  of 
5,000/.  and  12,000/.  were  alleged  to  have  been  advanced 
by  the  Warwick  and  Worcester  Company  to  the  Exten- 
sion Company,  and  that  more  than  six  years  had  elapsed 
from  such  time  and  from  the  latest  time  at  which  any 
dealing  took  place  between  the  companies  before  any 
claim  was  made  in  respect  of  the  demands  now  made  by 
the  Plaintiff  or  on  behalf  of  the   Warwick  and  Wor- 
cester Company  against  the  Extension  Company,  although 
the  .Plaintiff  well  knew,  as  the  fact  was,  that  the  affairs 
of  the  last-mentioned  company  were  in  the  course  of 
being  wound  up,  and  although  the  Plaintiff*  was  well 
aware,  as  the  fact  was,  that  debts  were  in  the  course  of 
being  proved  under  such  order,  and  calls  made  for  the 
payment  thereof,  and  that  a  call  for  such  payment  had 
been  some  time  since  made  as  a  final  call,  and  although 
the   Plaintiff*  was   well   aware   that   Mr.   Bryson   was 
taking  the  aforesaid  proceedings  to  recover  the  10,000/. 

from 
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from  the  canal  companies;  but  that  during  the  whole  of        1860. 
the  said  time  neither  the  Plaintiff,  nor  any  other  person       r^"^^^^^ 
on  behalf  of  the    Warwick  and   Worcester    Company,  v, 

made  any  claim  to  prove  any  debt,  or  gave  any  notice  to 
the  canal  companies  or  either  of  them  of  any  claim  on 
the  part  of  the  Warwick  and  Worcester  Company  to  be 
interested  in  the  10,000/.;  nor  did  the  Plaintiff  claim  to 
be  interested  in  the  7,300/.,  but  that  he  and  the  Warwick 
and  Worcester  Company  had  permitted  the  affairs  of  the 
Extension  Company,  and  all  matters  relating  thereto,  to 
be  dealt  with  and  disposed  of  on  the  footing  of  there 
being  no  further  claim  against  the  company  or  the  con- 
tributories  thereof.  And  the  Defendant  verily  believed 
that  several  of  the  contributories  from  whom  contribu- 
tions could  have  been  obtained  in  respect  of  such  claim, 
had  the  same  been  valid  and  made  in  proper  time,  had 
died^  and  that  others  had  left  the  country,  and  that  others 
bad  become  bankrupt  or  insolvent,  and  that  even  if  such 
claim  had  ever  any  foundation  in  equity  or  justice  (which 
to  the  best  of  his  judgment  and  belief  he  denied)  it 
would  now  be  altogether  unjust  and  inequitable  to  en- 
force the  same  against  such  contributories  as  had  sur- 
vived, remained  in  this  country,  and  continued  solvent. 
He  submitted  to  the  judgment  of  the  Court  whether, 
under  the  circumstances  aforesaid,  any  case  was  shown 
on  behalf  of  the  Warwick  and  Worcester  Company  to 
be  relieved  in  the  premises,  and  if  so,  whether  the  Plain- 
tiff properly  represented  such  company  for  the  purposes 
of  the  suit,  and  whether  he  did  not,  at  all  events,  repre- 
sent persons  having  conflicting  interests,  and  whether  or 
not  (among  others)  some  who  were  precluded  from  insti- 
tuting such  a  suit  as  the  present.  And  also  whether  the 
Defendant  was,  in  his  capacity  of  official  manager,  sub- 
ject to  be  sued  in  respect  of  the  said  matters,  or  any  of 
them,  and  he  claimed  the  same  benefit  as  if  he  had  de- 
murred to  the  bill,  or  had  pleaded  the  several  matters 

stated 
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I860.       stated  in  his  answer  and  the  Statute  of  Limitations,  or 

^'"^^^^^      any  or  any  one  of  such  matters  or  statutes  in  bar  of  the 

V.  relief  sought  by  the  bill. 

Croyboill. 

Affidavits  were  filed  in  support  of  the  cases  made  by 
the  Plaintiff  and  Defendant. 

Mr,  Glasse  and  Mr.  Baggallay  for  the  Plaintiff. 

Whatever  ground  there  might  have  been  for  saying 
that  the  contributories  of  the  Extension  Company  could 
not  be  bound  by  the  act  of  their  directors  in  borrowing 
from  the  Warwick  and  Worcester  Company  if  there  had 
been  nothing  more  in  the  case,  they  have,  by  suing  the 
canal  companies  for  the  10,000/.,  adopted  and  ratified 
the  transaction,  and  recovered  the  money  as  their  own. 
They  cannot,  therefore,  now  be  heard  to  say,  when  they 
have  what  is  substantially  the  money  in  their  pockets,  or 
when  they  have  had  it  applied  in  payment  of  their  debts 
(which  is  the  same  thing),  that  they  can  avoid  repayment 
of  it  to  its  rightful  owner.  If  they  had  repudiated  the 
act  of  their  directors,  the  Warwick  and  Worcester  Com- 
pany might  have  sued  for  the  money  and  recovered  it. 
The  decision  in  Bryson  v.  'The  Warwick  and  JBir^ 
mingham  Canal  Company  (a)  is  indeed,  in  substance,  an 
express  authority  for  the  present  claim,  for  that  case 
proceeds  upon  the  principle  that  the  canal  companies, 
after  taking  the  benefit  of  the  borrowed  monies,  could 
not  disavow  the  illegal  act  of  their  directors  in  taking 
the  deposit,  but  were  bound  to  pay  the  money  out  of 
their  own  pockets. 

With  respect  to  the  other  Defendants,  as  they  were 
directors  of  the  Warwick  and  Worcester  Company  and 

misapplied 
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misapplied  its  monies^  they  are  also  liable  to  make  them 
good. 

Mr.  Selwyn  and  Mr.  De  Gex,  for  the  official  manager 
of  the  Extension  Company, 

First,  the  Plaintiff  has  no  right  to  sue  in  respect  of 
this  demand,  for  that  company,  if  it  had  not  been  wound 
up,  could  not  have  sued  for  it;  11  ^  12  Vict,  c.  48, 
*.  60 ;  In  re  Weiss  (a) ;  Official  Manager  of  the  Grand 
Trunk  Canal  Company  v.  JBrodie  {b). 

Secondly,  Bryson  v.  The  Wanoick  and  Birmingham 
Canal  Company  is  no  authority  in  support  of  the  Plain- 
tiflPs  claim.  The  Defendants  there  were  incorporated 
companies  who  were  capable  of  becoming  liable  in  re- 
spect of  monies  received  by  their  directors  belonging  to 
others,  whereas  the  Extension  Company  was  in  fact  not 
a  company  at  all,  but  an  association  of  persons  who 
could  not  be  bound  by  any  such  transaction ;  7  ^  8  Vict, 
c,  110,  ss.  23,  25;  Burmester  v.  Norris  (c). 

Thirdly,  as  to  the  argument  that  the  institution  of  that 
suit  was  a  ratification  of  the  directors'  act,  the  rights  of  the 
parties  must  be  now  exactly  what  they  were  at  the  date  of 
the  winding-up  order.  If  the  contributories  to  the  Exten- 
sion Company  were  not  then  liable  to  pay  this  claim,  they 
cannot  have  become  so  since.  If  the  money  ordered 
to  be  paid  by  the  canal  companies  to  the  Extension 
Company  did  not  belong  to  that  company,  the  decree  was 
wrong,  and  will  not  prevent  those  to  whom  the  money 
belongs  from  recovering  it  over  again.  The  Warwick 
and  Worcester  Company  were  no  parties  to  the  suit,  and 
cannot  be  bound  or  prejudiced  by  it.  [^The  Lord 
Justice  Knight  Bruce  asked  whether  the  case  of  the 

present 
(a)  15  C.  B.  331.  M,  ^  G.  146. 

(ft)  9   Hare,  823;   3  Be  G.,  (c)  C  Exch,  790. 
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1860.        present  Plaintiff  was  not  in  substance  that  Bryson,  or 
the  official  manager  of  the  Extension  Company^  was  a 
trustee   for   the    Warwick    and    Worcester    Company.'] 
Croysdill.    f  i^jg  jg  j^q|.  ^jjg  frame   of  suit  in  which    such  a  case 

can  be  set  up.  There  should,  for  that  purpose,  have 
been  a  bill  seeking  to  have  the  official  manager  of  the 
Extension  Company  declared  a  trustee  of  this  specific 
money.  If  that,  however,  had  been  the  frame  of  the 
bill,  it  would  have  been  as  easily  answered  as  it  is  in  its 
present  state,  for  it  would  be  impossible,  after  allowing 
a  Plaintiff  claiming  beneficially  to  incur  the  risk  and 
expense  of  a  suit  which  might  have  terminated  adversely 
to  him,  for  a  stranger  to  it  to  claim  the  benefit  of  the 
success  without  participating  in  the  risk.  It  is  however 
sufficient  to  say  that  this  bill  is  not  so  framed.  It 
treats  the  case  as  one  of  debtor  and  creditor,  and  of 
ratification.  It  must  have  been  considered  that  the  other 
view  was  unsustainable,  because  the  omission  to  set  up  a 
case  of  trust  must  have  been  deliberate,  the  point  having 
been  suggested  and  discussed  when  the  appeal  motion 
was  heard,  and  when  that  motion  was  ordered  to  stand 
over  to  give  an  opportunity  to  institute  this  suit. 

[The  Lord  Justice  Knight  Bruce  called  the  atten- 
tion of  counsel  to  the  parts  of  the  evidence  as  to  the 
tracing  and  identification  of  the  monies.  His  Lordship 
referred  to  Small  w.  Attwood(a) ;  Pennell  v.  Dejffell{b)'\ 

Such  a  case  is  not  set  up  by  the  bill,  and  if  it  had  been 
the  evidence  would  not  support  it  In  Pennell  v. 
Deffell{b),  the  balances  there  in  question  were  com- 
posed  entirely  of  monies  belonging  to  the  trust,  and  of 
the  official  assignee's  own  monies.  It  was  the  case  of  a 
trustee  mixing  his  own  money  with  money  held  by  him 
in    trust.      The    question   was,   how   sums   drawn   out 

generally, 

fn^  Younge,  407.  (6)  4  De  G..  M.  if  O.  372. 


Ernest 
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generally,    from    the    mixed    account   for    the    ofBcial        1860. 
assignee's  private  purposes,  were  to  be  treated.     One  of 
your  Lordships  said,  "  Let  it  be  imagined  that  in  the  v. 

second  case  supposed,  Mr.  Green,  after  mixing  the  Croysdill. 
known  amount  of  money  of  his  own  with  the  trust 
monies,  had  taken  from  the  repository  a  sum  for  his  own 
private  purposes,  and  it  could  not  be  ascertained  whe- 
ther in  fact  the  specific  coins  and  notes  forming  it  in* 
eluded  or  consisted  of  those  or  any  of  those  which  were, 
in  every  sense,  his  own  specifically ;  what  would  be  the 
consequence?  I  apprehend  that^  in  equity  at  least,  if 
not  at  law  also,  what  he  so  took  would  be  solely  or  pri- 
marily ascribed  to  those  contents  of  the  repository  which 
were  in  every  sense  his  own.  He  would,  in  the  absence 
of  evidence  that  he  intended  a  wrong,  be  deemed  to  have 
intended  and  done  what  was  right,  and  if  the  act  could 
not  in  that  way  be  wholly  justified,  it  would  be  deemed 
to  have  been  just  to  the  utmost  amount  possible." 

That  authority,  if  it  has  any  application  to  this  case, 
is  in  our  favor.  There  was  on  the  15th  of  October,  a 
balance  of  1,250/.  135.  6d.  to  the  Extension  Company's 
credit  arising  entirely  from  their  own  monies.  On  that 
day  it  is  true  5,000/.  was  paid  to  its  credit  by  the  other 
company,  making  6,250/.  Vis.  6d.  in  all.  But  before  the 
22nd  of  October  sums  amounting  to  2,058/.  15^.  were 
drawn  out,  not  for  purposes  of  the  Extension  Company, 
but  for  unauthorized  purposes,  probably  not  intended 
more  for  the  benefit  of  one  company  than^of  the  other,  and 
1,242/.  3s.  9d.  was  drawn  out  for  proper  purposes,  leaving 
the  balance  of  2,951  /.  Is,  3d.  on  the  morning  of  the  22nd. 
The  probable  and  correct  mode  of  ascribing  payments  in 
this  case  therefore,  according  to  the  principle  laid  down 
in  the  authority  to  which  we  have  referred  of  Pennell  v. 
-De/f^?// (a),  would  be  to  ascribe  the  2,068/.  \bs,  to  a 

portion 
{a)  4  Be  G.,  M.  Si  G.,  372. 
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18G0.        portion  of  the  5,000/.      But  the  whole  amount  traced 
p.  into  the  hands  of  the  canal  companies  is  10,000/.,  all  of 

V,  which,  and  more,  was  repaid  in  JPebruarj/,  1846,  to  the 

.  Warwick  and  Worcester  Company,  Even  if  that  com- 
pany were  entitled  to  appropriate  part  of  the  14,200/., 
repaid  to  them  in  payment  of  a  portion  of  the  5,000/., 
they  could  not  appropriate  it  to  the  repayment  of  the 
2,058/.  15^.  which  had  been  applied  for  improper 
purposes,  and  if  they  could  not,  the  whole  of  their  de- 
mand would  have  been  14,941/.  5*.,  leaving  only  a  claim 
on  the  fund  in  the  hands  of  the  canal  companies  to 
the  extent  of  741/,  5*.  Now  the  accounts  have  not  yet 
been  taken  with  reference  to  this  point,  and  when  they 
are  they  will  show  that  this  sum  has  been  repaid,  in 
addition  to  the  repayment  of  14,200/.,  so  that  before 
the  institution  of  JBry son's  suit,  the  Warwick  and  Wor^ 
cester  Company  had  ceased  to  have,  if  they  ever  had, 
a  claim  to  any  part  of  the  10,000/.  in  the  hands  of 
the  canal  companies.  Suppose,  however,  that  the  War- 
wick  and  Worcester  Company  were  entitled  to  charge  the 
whole  17,000/.  against  the  Extension  Company^  and  to 
appropriate  the  payment  of  14,200/.  in  the  most  advan- 
tageous way  to  themselves,  and  irrespectively  of  the  law 
equity  and  justice  of  the  case,  still  there  was  at  the  utmost 
when  Mr.  Brysons  suit  was  instituted  2,800/.  of  the 
10,000/.  belonging  to  them.  The  balance,  therefore, 
clearly  belonged  to  the  Extension  Company y  who  have 
not  in  fact  realised  so  'much  by  those  proceedings,  which 
they  took  for  their  own  protection  and  at  their  own  risk, 
the  Warwick  and  Worcester  Company  making  no  eflfort  to 
recover  the  portion  which  it  is  suggested,  they  may  now 
claim  as  specifically  belonging  to  them.  It  is  not  a  case 
of  a  charge  or  lien.  The  case,  if  maintainable,  would 
have  been  that  the  fund,  as  to  part,  belonged  spe- 
cifically to  one  set  of  subscribers,  and  as  to  part  to  an- 
other. 
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other.     But,  in  such  a  case,  if  either  could  claim  their        1860. 
own  share  in  full  to  the  prejudice  of  the  other,  it  cer-      ^^^^^ 

^LiRN  EST 

tainly  ought  not  to  be  that  body  of  subscribers  who  v. 

incurred  no  risk  in  the  recovery  of  the  fund.     Why  are    ^roysdill. 

the  Extension  Company,  who  ran  the  risk  of  recovering 

the  fund,  to  be  paid  a  small  dividend  on  their  7,300/. 

and  the   Wartcick  and  Worcester  Company^  who  took 

no  step  and  incurred  no   risk  or  trouble,  to  be  paid 

twenty  shillings  in  the  pound?     But  in  truth  the  fund 

has  never  been  specifically  recovered.    Mr.  Heath  bought 

the  claim  of  the  Extension  Company  for  7,300/.     If  the 

Warwick  and  Worcester  Company  is  entitled  to  any  part 

of  it  they  can  recover  that  part  from  Mr.  Heath,  or  from 

the  canal  companies.     We  submit,  therefore,  that  the 

argument  as  to  identification,  if  it  had  been  set  up,  would 

have  been  unsustainable. 

At  all  events,  and  whether  the  claim  be  treated  as  one 
of  identification  or  of  debt,  the  length  of  time,  and 
change  of  circumstances  since  the  original  transaction 
occurred,  have  been  so  great  that  much  more  injustice 
than  justice  would  be  occasioned  by  acceding  to  it,  even 
if  the  claim  had  been  originally  well  founded.  Indeed, 
if  the  claim  is  treated  as  a  debt  as  it  is  put  by  the  bill,  it 
is  barred  by  the  Statute  of  Limitations. 

They  referred  to  Thorndike  v.  Hunt  (a). 

Mr.  Bacon  and  Mr.  Yool  for  one  of  the  directors. 

Mr.  Malins  and  Mr.  Roxburgh  for  another. 

Mr.  Glasse  in  reply. 

Judgment  reserved. 


The 

(a)  3  DeO.^J.  563. 
Vol.  II— 2.  O  D.F./. 
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1860. 


The  Lord  Justice  Knight  Bruce. 

By  an  order  of  the  Court  of  Chancery,  dated  the 
26th  May^  1849,  a  provisionally  registered  company  or 
association  styled  the  "  The  Warwick  and  Worcester 
Railway  Company**  was,  under  the  act  relating  to  such 
subjects,  passed  in  the  year  1848,  ordered  to  be  wound 
up. 


By  another  order  of  the  Court  of  Chancery,  bearing 
the  same  date,  another  provisionally  registered  company 
or  association  styled  '^  The  London  and  JBirmingham 
Extension  and  Northampton^  Daventry,  Leamington 
and  Warwick  Railway  Company ,*  was  under  the  same 
statute  also  ordered  to  be  wound  up. 

Various  proceedings  have  taken  place  under  each 
order. 


The  Plaintiff  in  this  cause  is  under  the  former  order 
the  official  manager  of  the  former  company,  and  sues  in 
that  character.  The  Defendant,  Mr.  Henry  Croysdill, 
is  under  the  other  order  the  official  manager  of  the  other 
company,  and  is  sued  in  that  character.  The  object  of 
the  suit  is  to  recover  (with  interest)  the  amount  remain- 
ing unpaid  (namely  2,800/.)  of  a  sum  of  17,000/.,  which, 
in  the  year  1845,  was,  by  way  of  loan  from  the  company 
now  represented  by  the  Plaintiff  to  the  company  now 
represented  by  the  Defendant  Mr.  Croysdill,  transferred 
to  the  funds  of  his  company  from  the  funds  of  the  Plain- 
tiff's company.  The  loan  was  irregular,  and  a  wilful 
breach  of  trust  on  the  part  of  those  who  personally  par- 
ticipated in  it;  and  the  money,  therefore,  remained  in 
equity  the  property  of  the  Plaintiff's  company.  But  of 
the  amount  so  lent,  the  sum  of  14,200/.  has,  I  repeat, 
been  repaid.     It  is  proved  that  a  sum  of  10,000/.,  part 

specifically 
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speci&cally  of  the  17,000/.^  was  advanced  from  the  funds 
of  Mr.  CroysdilVs  company  to  two  canal  companies, 
though  irregularly  and  by  breach  of  trust  so  advanced, 
and  the  10>000/.  became  accordingly  a  debt  to  Mr. 
CroysdilVs  company,  or  the  other  railway  company,  or 
both^  from  the  two  canal  companies,  which  were  the 
Warwick  and  Birmingham  Canal  Company  and  the 
Warwick  and  Nopion  Canal  Company ^ 


193 
1860. 

Ernest 
r. 

CaOYSDILL. 


I  will  now  read  the  36tb,  37th,  38th  and  39rh  para- 
graphs of  the  bill  in  this  cause,  filed  on  the  ^th  May^ 
1859.  They  are  thus — [His  Lordship  read  them  to  the 
effect  above  set  out.] 


The  allegations  contained  in  these  four  paragraphs  are 
substantially  accurate  and  true.  The  amount  received  by 
Mr.  Croysdill,  as  mentioned  in  the  39th  paragraph,  is 
after  every  proper  deduction  for  costs  and  expenses, 
much  more  than  sufficient  to  answer  the  amount  of 
2,800/.  remaining  due,  as  I  have  said,  to  the  Plaintiff*  in 
the  cause  now  before  us,  with  the  interest  properly  pay- 
able in  respect  of  it ;  and  accordingly  his  right  in  equity 
to  recover  so  much  from  Mr.  Croysdill  or  his  company, 
which^  as  I  have  said,  is  the  object  of  the  present  suit, 
seems  to  me  established ;  the  Plaintiff*  being,  I  think, 
entitled  to  follow  the  10,000/.,  which  was  specifically  the 
money  of  his  company, — as  part  of  the  17,000/.,  of 
which  that  company  was  deprived  by  a  breach  of  trust — 
the  10,000/.  having  also  found  its  way  into  the  funds  of 
the  canal  companies  by  another  breach  of  trust. 

It  was  not  necessary,  I  conceive,  to  make  the  Defend- 
ant Mr.  Edlin  or  the  Defendant  Mr.  Weiss  a  party  to 
this  duise.  But  they  were  as  directors  or  committee-men 
connected  with  the  transaction  as  to  the  17,000/.,  and 

O  2  though 
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1860.        though  dismissed  may,  I  think,  properly  be  so  without 
costs. 


Ernest 

V. 

Croysdill. 


I  may,  before  concluding,  observe  that  the  case  of 
Mr.  Croysdill  is  clearly,  in  my  judgment,  not  assisted  by 
any  statute  of  limitations,  or  by  lapse  of  time ;  the 
Plaintiff  being  entitled,  as  I  conceive,  to  treat  the  suit  of 
1850  as  instituted,  and  the  decree  otJune,  1853,  as  made 
for  his  benefit  or  that  of  his  company,  as  well  as  for 
Mr.  CroysdiWs  beuefit  or  that  of  Mr.  CroysdilVs  com- 
pany. 

The  Lord  Justice  Turner. 

This  case  came  before  us  for  hearing  in  the  first 
instance  at  the  request  of  the  parties. 

The  Plaintiff  in  the  suit  is  the  official  manager  of  a 
defunct  company  called  the  Warwick  and  Worcester 
Railway  Company,  The  Defendants  are  two  of  the  per- 
sons who  constituted  with  others  the  finance  committee 
of  that  company,  and  the  official  manager  of  another 
defunct  company  called  the  London  and  Birmingham 
Extension  Railway  Company,  and  the  suit  is  instituted 
for  recovering  the  sum  of  2,800/.,  the  monies  of  the 
former  company  paid  over  to  the  latter  company. 

This  sum  of  2,800Z.  is  the  balance  of  a  sum  of  17,000£, 
which  was  drawn  from  the  account  of  the  former  com- 
pany with  the  Commercial  Bank  of  London,  by  two 
cheques  for  the  sums  of  5,000/.  and  12,000t,  which  were 
respectively  signed  by  the  Defendants,  who  were  mem- 
bers of  the  finance  committee  of  that  company,  and  each 
having  signed  one  of  the  cheques,  and  by  other  members 
of  that  committee,  and  were  dated  respectively  the  15th 
and  22nd  October,  1845,  and  which  sums  were  on  those 

days 


Croysdill. 
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days  placed  to  the  credit  of  the  account  of  the  latter        18G0. 
company  with  the  same  bank,  after  deducting  from  the       ^T^^*^ 
sum  of  17,000/.  the  sum  of  14,200/.,  repaid  by  the  latter  v, 

company  to  the  former  company  on  the  3rd  February, 
1846. 

The  members  of  the  finance  committee  of  each  of 
these  companies  were  the  same  persons,  and  each  of  the 
companies  had  the  same  directors,  except  that  there  were 
two  directors  of  the  latter  company  who  were  not  direc- 
tors of  the  former  company. 

On  the  22nd  October,  1845,  the  sum  of  10,000/.,  part 
of  the  monies  then  standing  to  the  account  of  the  latter 
company  with  the  Commercial  Sank,  was  applied  by 
that  company  in  payment  of  the  deposit  upon  the  pur- 
chase by  them  of  the  Warwick  and  Birmingham  and 
Warwick  and  Napton  canals,  and  it  is,  I  think,  satis- 
factorily established  by  the  evidence  in  the  cause,  that 
the  sum  of  10,000/.,  thus  applied  by  the  latter  company, 
was  part  of  the  sums  of  6,000/.  and  1 2,000/.  which  had, 
as  above  mentioned,  been  transferred  to  their  account 
from  the  account  of  the  former  company. 

In  the  year  1849  orders  were  made  for  winding  up 
both  the  companies. 

In  the  month  of  May,  1850,  a  suit  was  instituted  in 
.  this  Court  by  one  of  the  shareholders  of  the  latter  com- 
pany, on  behalf  of  himself  and  all  other  the  share- 
holders of  that  company,  to  compel  the  repayment  of 
the  10,000/.,  which  had  been  paid  to  the  canal  companies, 
the  latter  company  having  had  no  power  to  purchase  the 
canals ;  and  by  a  decree  of  his  Honor  the  Vice-Chan- 
cellor  Sir  John  Stnart,  dated  the  23rd  June,  1853,  and 
which  was  affirmed  by  us  on  the  22nd  December,  1853, 

it 
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1869.       it  was  ordered,  that  the  10,000/.  should  be  repaid  by  the 
canal  companies  to  the  official  manager  of  the  latter 
r.  company.     The  official  manager  of  that  company  was, 

Crotsdill.  j^  appears,  unable  to  recover  from  the  canal  companies 
the  whole  sum  which  was  payable  to  him  under  this 
decree ;  but  he  sold  and  assigned  the  benefit  of  the 
decree  and  of  the  sum  which  was  payable  under  it  to  a 
Mr.  Heath  for  the  sum  of  7,300/.,  which  was  agreed  to 
be  paid  and  was  paid  to  him  accordingly;  and  it  appears 
by  the  evidence  in  this  cause,  that  this  sum  of  7,300/. 
has,  at  all  events  to  an  extent  exceeding  the  sum  of 
2,800/.  sought  to  be  recovered  in  this  suit,  been  applied 
for  the  purposes  of  the  latter  company. 

These  are  all  the  facts  of  the  case  which  appear  to  me 
to  be  material  to  be  stated. 

The  question  to  be  determined  is,  whether,  under 
these  circumstances,  the  Plaintiff,  the  official  manager  of 
the  Warwick  and  Worcester  Company,  is  entitled  to 
recover  the  2,800/.  and  interest ;  and  I  am  of  opinion 
that  he  is  so  entitled. 

It  was  not  disputed,  and  cannot  be  denied,  that  the 
monies  which  stood  to  the  account  of  the  Warwick  and 
Worcester  Company  with  the  Commercial  Bank  were 
monies  which  belonged  to  that  company  and  were  held  in 
trust  for  their  shareholders ;  nor  was  it  disputed,  nor 
can  it  be  denied,  that  the  payment  over  of  these  monies 
to  the  London  and  Birmingham  Company  was  not  in  any 
manner  justifiable.  The  one  company  had  no  power  to 
make  the  loan— the  other  had  no  power  to  accept  it. 
The  whole  transaction  was  a  breach  of  trust,  and  the 
London  and  Birmingham  Company  had,  through  their 
directors  and  their  finance  committee,  notice  that  it 
was  so. 

It 
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It  was  said  indeed  that  these  monies  were  paid  over        1860. 
in  anticipation  of  the  two  companies  being  amalgamated ; 
but  there  was  not  even  authority  to  make  the  amalgama-       ""v. 
tion  ;  and,  under  these  circumstances,  the  monies,  when    Croysdill 
paid  over  to  the  London  and  Birmingham  Company^ 
were  afiected  in  their  hands  with  the  trusts  to  which  they 
were  originally  subject. 

Whether  the  10,000/.,  the  part  of  these  monies  which 
was  paid  over  to  the  canal  companies,  could  have  been 
followed  into  their  hands  it  is  not,  as  I  think,  necessary 
for  us  to  consider.  That  transaction  has  been  undone, 
and  the  7,300/.  which  has  been  received  in  respect  of  it 
must,  as  I  apprehend,  be  taken  to  represent  the  10,000/. 

It  was  argued  for  the  Defendants,  that  the  share- 
holders of  the  London  and  Birmingham  Company  had  a 
right  to  consider  the  10,000/.  paid  to  the  canal  com- 
panies as  their  own  proper  monies,  and  were,  therefore, 
entitled  to  receive  and  retain  the  7,300/.  But  the  answer 
to  this  argument  is,  that  the  7,300/.,  being  the  fruit  of 
trust  money,  must  be  subject  to  the  trust  which  attached 
to  the  money  of  which  it  was  the  fruit,  and  the  London 
and  Birmingham  Company,  therefore,  when  the  7,300/. 
came  to  their  hands,  must  be  taken  to  have  held  it 
affected  with  a  trust  for  the  benefit  of  the  Warwick  and 
Worcester  Company. 

A  further  argument  in  support  of  the  Defendant's  case 
was  attempted  to  be  raised,  upon  the  ground  that  the 
14,200/.  repaid  by  the  London  and  Birmingham  Com-- 
pany  to  the  Warwick  and  Worcester  Company  exceeded, 
as  it  was  said,  the  amount  of  the  monies  received  from 
that  company,  of  which  the  shareholders  of  the  London 
and  Birmingham  Company  had  had  the  benefit,  the 
directors  of  that  company  having,  as  it  was  alleged,  mis- 
applied 
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I860*       applied  the  monies  received  by  them.     But  this  does  not 
appear  to  me  to  affect  the  question  before  us,  for  the 
V.  Warwick  and  Worcester  Company  had,  as  I  apprehend, 

Croysdill.  ^  right  to  apply  the  monies  which  were  repaid  to  them  to 
such  portion  of  the  debt  which  was  due  to  them  as  they 
might  think  fit,  and  the  shareholders  in  the  London  and 
Birmingham  Company  have  received  the  benefit  of  the 
7,800/.  to  an  amount  exceeding  the  monies  now  sought 
to  be  recovered. 

It  was  attempted  also  on  the  part  of  the  Defendants  to 
resist  the  Plaintiff's  claim  upon  the  ground  of  the  Statute 
of  Limitations,  but  the  PlaintifTs  case  does  not  rest  upon 
the  mere  claim  of  debt  It  proceeds  upon  the  right  to 
recover  monies  affected  by  a  trust  which  have  got  into 
the  hands  of  other  persons  with  notice  of  the  trust,  and 
in  truth  the  case  before  us  is  no  more  than  this, — that  if 
a  trustee,  lending  trust  monies  in  breach  of  the  trust,  and 
the  borrower,  with  notice  of  the  trust,  applying  the 
monies  to  his  own  use,  in  which  case  the  conscience  of 
the  borrower  being  affected  by  the  trust,  he  cannot,  as  I 
apprehend,  be  permitted  to  separate  the  loan  from  the 
trust,  and  insist  that  the  loan  being  barred  by  the  statute 
the  trust  is  barred  also. 

This  case,  too,  is  strengthened  by  the  fact  that  the 
trust  monies  have  come  back  to  the  Defendants  within  the 
statutable  period. 

It  was  further  urged  on  the  part  of  the  Defendants 
that  the  Plaintiff  cannot  be  considered  as  representing 
the  company  in  right  of  which  he  sues,  and  it  was  at- 
tempted to  support  the  argument  on  that  point  by  the 
case  of  Pritchard  v.  Official  Manager  of  the  London 
and  Birmingham  Railway  Company  (a),  but  that  case 

does 

(a)  15  C.  B.  331. 
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does  not  seem  to  me  to  apply.     It  proceeded  upon  the        1860. 
ground  that  it  was  not  a  case  in  which  an  action  could  be 
maintained  against  the  company  ;  but  here,  the  company  ». 

having  got  the  trust  monies,  there  is  no  doubt  they  may    Croysdill. 
be  sued,  and  it  is  clear  that  under  the  Winding-up  Acts 
the  Plaintiff  is  the  proper  person  to  institute  the  suit. 

Upon  the  whole,  therefore,  I  think  there  must  be 
a  decree  against  the  company  for  the  2,800/.,  with  in- 
terest at  4/,  per  cent,  from  the  time  when  they  received 
the  7,300/.,  and  with  costs ;  but,  in  the  present  state  of 
the  record,  I  cannot  see  my  way  to  make  any  decree 
against  the  other  Defendants  without  further  inquiry, 
which  would  only  involve  the  parties  in  unnecessary 
expense. 

I  think,  therefore,  that  unless  the  Plaintiff  insists  upon 
further  inquiry,  the  bill  should  be  dismissed  against  those 
Defendants ;  but  as  their  conduct  has  led  to  the  necessity 
for  these  proceedings,  I  think  it  should  be  dismissed 
against  them  without  costs. 
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1860. 


KENDALL  v.  MARSTERS. 
rpHIS  was  an  appeal  from  part  of  the  decree  pro- 


nounced by  Vice-chancellor  Stitart  on  the  21st 
July,  1859,  under  the  circumstances  following  : — 

Anna  Maria  Kendall  and  George  Middleton,  her  son- 
in-law  and  co-partner  in  the  business  of  farming,  were,  at 
the  respective  dates  of  her  will  and  of  her  dteath,  in  the 


June  6,  20. 
Juiy4. 

Before  The 

Lord 
Chancellor 

Lord 
Campbell. 

Where  the 
Plaintiff,  by 
his  bill,  seek- 
ing to  charge 

as  constructive  occupation  of  a  farm  called  Sherborne  Hall  Parm,  under 
trustee  of  the    ^  ]esLse  granted  by  the  Master,  Fellows  and  Scholars  of 

lease  of  a  farm  o  ^  ' 

of  which  he      Emmanuel  College,  Cambridge,  to  Anna  Maria  Kendall 

for  twelve  years.  By  her  will,  dated  the  16th  October, 
1854,  Anna  Maria  Kendall  appointed  the  Defendant 
Marsters  and  another  her  executors,  and,  among  other 
things,  gave  and  bequeathed  to  them  all  her  interest  in 
the  lease  and  occupation  of  her  then  dwelling-house  and 
farm  called  Sherborne  Hall  Farm,  in  Norfolk,  and  in  the 
live  and  dead  farming  stock  and  implements  of  husbandry 


had  been  in. 
the  occupa- 
tion, prayed 
for  an  account 
of  the  profits 
made  and  re- 
ceived by  the 
Defendant  in 


carrying  on 
the  farming 
business,  and 


en  1    . 

allow  the  De-  "^^^  thereon,  upon  trust  to  conduct,  manage  and  carry 

fendant,  on  on  the  farm  in  such  manner  and  for  such  time  as  they 

account,  all  should  think  proper ;  but  nevertheless  for  and  on.account 

such  sums  as  ^nd  for  the  sole  use  and  benefit  of  her  son  (the  PlaintiflT) 

had  been  ad- 
vanced by  the   and  to  pay  or  permit  him  from  time  to  time  to  receive  the 

Defendant  and  ^^^f^^  after  deducting  the  expenses. 

were  due  to        *^  '  or 

him  for  stock 

supplied  for  The 

carrying  on 

the  farming 

business : — HeU^  that  the  Plaintiff  was  not  at  liberty  to  revoke  this  offer  at  the  hearing, 

and  instead  of  an  account  of  profits  to  claim  an  occupation  rent,  merely  by  reason  of  a 

statement  in  the  Defendant's  answer,  that  while  the  Defendant  had  held  the  farm  no 

profits  iiad  been  made. 

The  ordinary  direction  in  a  decree  that  "  any  of  the  parties  are  to  be  at  liberty  to 
apply  to  the  Court  as  thev  shall  be  advised,"  Held  not  to  extend  to  an  application  by 
the  Plaintiff  to  be  allowed  costs,  as  to  which  there  was  no  express  direction  given  by 
the  decree. 
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The  testatrix  died  in  February,  1855,  and  from  her        I860, 
death,  until  the  expiration   of  the  lease  on  the   10th      ^'^^ 

'  '  Kendall 

October,  1856,  the  busiiness  of  the  farm  was  managed  «. 

by  the  executoi^  and  George  Middleton,  and  one  moiety 
of  the  net  profits  paid  or  accounted  for  to  the  Plaintiff. 
On  the  ^th  September,  1856,  the  whole  of  the  stock  on 
the  farm  was  sold  by  auction,  and  was  purchased  by  the 
Defendant  for  the  benefit  of  the  Plaintiff,  who  intended 
to  carry  on  the  business  of  the  fafm,  Middleton  receiving 
the  value  of  his  moiety  out  of  the  purchase -mortey. 
Afler  some  correspondence  between  the  Plaintiff  and  the 
Defendant,  and  between  both  and  the  lessors,  a  new  lease 
of  the  hxm  was  granted  to  the  Defendant  on  the  8th 
March,  1857,  for  a  term  of  eight  years  from  the  10th 
October,  1856. 

The  bill  prayed,  first,  that  the  Defendant  might  be  de- 
clared  to  be  a  trustee  for  the  Plaintiff  of  the  lease,  and 
might  be  ordered  to  deliver  up  to  the  Plaintiff  the  farm 
and  premises  comprised  in  such  lease ;  the  Plaintiff  offer- 
ing to  accept  an  assignment  of  the  lease  in  case  the  Col- 
lege should  assent  to  the  execution  of  an  assignment,  and 
also  offering  to  enter  into  all  proper  covenants  for  the 
indemnity  of  the  Defendant  against  the  rent  and  cove- 
nants reserved  and  contained  in  the  lease.  Secondly,  that 
an  account  might  be  taken  of  the  profits  made  by  the 
Defendant  in  carrying  on  the  business  of  the  farm  since 
the  death  of  the  testatrix,  and  which  had  been  received 
by  the  Defendant,  the  Plaintiff  offering  to  allow  the 
Defendant,  on  taking  the  account,  all  such  sums  as  had 
been  advanced  by  the  Defendant,  or  as  were  then  due  to 
him  for  stock  supplied  for  the  carrying  on  the  farming 
business,  and  to  pay  to  Defendant  what,  if  anything, 
should  be  found  due  to  him  on  taking  the  account ;  and 
thirdly,  that  the  Defendant  might  be  ordered  to  pay  to 
Plaintiff  his  costs  of  suit. 

The 
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I860.  The  Defendant,  by  his  answer,  denied  that  he  was 

^^^^^      a  trustee  of  the  farm  for  the  Plaintiff,  and  stated  that  the 

Kendall 

V,  farm  could  not  be  carried  on  under  the  lease  except  at 

Marsters.  ^  JQgg .  ^j^^^  YiQ  had  made  no  profit  in  carrying  on  the 
business  of  the  farm  since  the  10th  October^  1857,  from 
which  time  alone  he  had  carried  on  the  farming  business, 
and  that  since  that  date  he  had  from  time  to  time  ex- 
pressed to  the  Plaintiff,  and  the  Plaintiff's  friends,  his 
willingness  to  give  up  the  lease  of  the  8th  March,  1857, 
if  the  Plaintiff  would  repay  the  money  expended  in 
stocking  and  carrying  on  the  farm  since  the  10th  October^ 
1857,  with  interest.  The  answer  did  not  furnish  any 
accounts,  nor  any  schedule  of  account  books  and  docu- 
ments. 

The  Defendant  made  an  affidavit,  stating  that  not  only 
had  he  made  no  profits  in  carrying  on  the  farming  busi- 
ness, but  that  he  had,  on  the  contrary,  in  one  year, 
sustained  losses  to  the  amount  of  1,200/. 

At  the  hearing  of  the  cause,  the  Plaintiff  insisted  that 
it  was  competent  to  him  to  waive  the  account  of  profits 
made  by  the  Defendant  prayed  by  the  bill,  and  asked  for 
a  decree  directing  the  Defendant  to  execute  an  assign- 
ment of  the  lease,  the  Plaintiff  offering  to  pay  any  ex- 
pense incurred  by  the  Defendant  in  respect  of  the  lease, 
and  that  the  Defendant  might  be  ordered  to  give  up 
possession  of  the  farm,  and  to  pay  to  Plaintiff  an  occu- 
pation rent  in  respect  of  his  tenancy  since  the  10th 
October,  1857. 

The  Vice -Chancellor,  by  the  decree  under  appeal, 
declared  that  the  Defendant  was  a  trustee  of  the  lease 
for  the  Plaintiff,  and  directed  that  the  Plaintiff's  costs,  up 
to  the  hearing,  should  be  paid  by  the  Defendant,  and  that 
the  following  accounts  should  be  taken.   First,  an  account 

of 
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of  all  monies  properly  advanced  and  expended  by  the        1860. 


Kendall 


Defendant  in  stocking  or  carrying  on  or  otherwise  in 

managing  the  farm,  including  the  costs  incurred  by  him  «. 

in  relation  to  the  lease  ;  and  secondly,  an  account  of  all     Marsters. 

monies  received  by  the  Defendant   on   account  or  in 

respect  of  the  farm ;  and  the  decree  went  on  to  direct  that 

what,  on  taking  such  account,  should  be  found  due  from 

the  Plaintiff,  should  be,  within  two  months  from  the  date 

of  the  Chief  Clerk's  Certificate,  paid  by  the  Plaintiff  to 

the  Defendant,  and,  in  default,  that  the  PlaintifTs  bill 

should  stand   dismissed  with  costs  subsequent   to  the 

hearing ;  and  that,  on  payment  of  what,  if  anything, 

should  be  found  due  from  the  Plaintiff  to  the  Defendant 

being  made  by  the  Plaintiff,  the  Defendant  should  give 

up  possession  of  the  farm  and  all  the  stock  and  crops 

thereon,  and  assign  the  lease,  with  the  consent  of  the 

College,  to  the  Plaintiff  at  the  PlaintifTs  expense ;  but, 

in  case  the  College  should  refuse  to  consent  to  the  transfer 

of  the  lease,  then  that  the  Plaintiff  should  indemnify  the 

Defendant  in  respect  of  the  rent  and  covenants  of  the 

lease. 

The  appeal  was  against  that  part  of  the  decree  directing 
the  accounts  and  the  consequential  relief. 

Mr.  Daniel  and  Mr.  Jolliffe  for  the  Appellant. 

The  bill  in  this  case  was  filed  on  the  assumption  that 
the  Defendant  was  a  trustee  of  the  new  lease  for  the 
Plaintiff — and  on  that  assumption  the  Plaintiff  was 
entitled  to  claim  either  an  account  of  profits  or  an 
occupation  rent ;  Heathcote  v.  Hulme  (a) ;  Docker  v. 
Somes  (J).  There  having  been  an  annual  profit  made  in 
carrying  on  the  farm  under  the  old  lease,  the  inference 
was,  that  the  same  state  of  things  had  continued  under 

the 

(a)  1  Jac.  4-  Wal.  122.  (6)  2  %/.  ^  K.  655. 
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1860.  the  new  lease.    The  Plaintiff  therefore  elected  to  claim  an 

^  account  of  profits^  offering  to  make  to  the  Defendant  all 

V.  just  allowances  for  what  he  had  expended  in  carrying 
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on  the  business.  At  the  hearing,  however,  the  Plaintiff 
became,  for  the  first  time,  aware  that  such  an  account 
can  only  result  in  loss.  It  is  submitted,  therefore,  that 
it  is  not  too  late  for  him  to  waive  the  account  of  profits 
and  withdraw  the  offer  of  just  allowances,  and  elect  to 
charge  the  Defendant  with  an  occupation  rent.  It  is 
entirely  in  the  discretion  of  the  Court  whether  it  will 
hold  the  Plaintiff  to  the  offer  made  by  his  bill ;  Knight 
V.  Bowyer  (a) ;  and  it  is  submitted  that,  under  all  the 
circumstances  of  the  present  case,  it  will  not.  The 
present  case  is  a  clear  one  for  the  application  of  the  rule, 
that  a  trustee  who  occupies  trust  premises  for  his  own 
benefit  is  to  bear  the  loss  thereby  sustained. 

Mr.  Rolt  and  Mr.  Batten  for  the  Defendant. 

The  express  trust  in  this  case  came  to  an  end  at  the 
expiration  of  the  original  lease — and  the  Defendant, 
therefore,  can  only  be  charged  as  a  constructive  trustee. 
Where  a  constructive  trustee  has  been  charged  for  a 
breach  of  trust,  he  has  always  been  held  entitled  to  just 
allowances,  and  that  even  where  his  conduct  had  been 
marked  with  mala  fides  ;  Brown  v.  De  Tastet  (b).  The 
denial  of  the  trust  can  affect  only  the  question  of  costs. 
They  cited  also  Austin  v.  Chambers  (c) ;  Pride  v. 
Foohs{d). 

Mr.  Daniel  in  reply. 

We  do  not  dispute  the  right  of  the  Defendant  to  just 
allowances  in  respect  of  expenditure  bona  fide  made  by 

him 

(a)  2  De  G.  4-  J.  421.  (c)  Dru.  85. 

(6)  Jac.  284.  [d)  2  Beav.  430. 
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trustee  for  the  purposes  of  the  estate ;  but  the        1860. 
'dence  shows  that  durinff  the  period  in  which      ^/^'^^'^^ 

,,         n  1  ,  .  11  Kendall 

are    alleged    to    have    been    incurred,    the  v. 

s  not  acting  as  a  bona  fide  trustee  would    Marsters. 

^here  a  trustee  has  thought  proper   to 

^st,  and  then,  after  it  has  been  established 

J  against  him,  turns  round  and  insists  that  the 

apation  which  he  has  claimed  for  his  own  benefit  has 

resulted  in  loss,  the  cestui  que  trust,  when  the  trust  has 

thus  been  established,  has  a  right  to  ask  for  an  inquiry 

whether  the  trust  business  has  been  carried  on  at  a  loss, 

and  in  the  event   of   the   inquiry  showing   a  loss,   to 

abandon  the  account  of  profits  and  claim  the  restoration 

of  the  trust  property  in  the  same  condition  as  it  was  in 

when  the  trust  commenced. 

Judgment  reserved. 


The  Lord  Chancellor. 

The  decree  in  this  case  declares  that  the  Defendant  is  Jufy  4. 
a  trustee  for  the  Plaintiff  of  the  lease  of  a  farm  granted 
to  the  Defendant  which  he  had  taken  possession  of  and 
had  managed  for  his  own  benefit,  awards  costs  to  the 
Plaintiff  up  to  the  hearing,  and  directs  the  following 
accounts  to  be  taken : — 

"  An  account  of  all  monies  properly  advanced  and 
expended  by  the  Defendant  in  stocking  and  carrying  on, 
or  otherwise  in  managing,  the  said  farm,  including  the 
costs  incurred  by  him  in  relation  to  the  said  lease,"  and 
"  an  account  of  all  monies  received  by  the  Defendant  on 
account  or  in  respect  of  the  said  farm." 

This 
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1860.       it  was  ordered,  that  the  10,000/.  should  be  repaid  by  the 
canal  companies  to  the  official  manager  of  the  latter 
V.  company.     The  official  manager  of  that  company  was, 

Croysdill.  j|.  appears,  unable  to  recover  from  the  canal  companies 
the  whole  sum  which  was  payable  to  him  under  this 
decree;  but  he  sold  and  assigned  the  benefit  of  the 
decree  and  of  the  sum  which  was  payable  under  it  to  a 
Mr.  Heath  for  the  sum  of  7,300/.,  which  was  agreed  to 
be  paid  and  was  paid  to  him  accordingly;  and  it  appears 
by  the  evidence  in  this  cause,  that  this  sum  of  7,300/. 
has,  at  all  events  to  an  extent  exceeding  the  sum  of 
^,800/.  sought  to  be  recovered  in  this  suit,  been  applied 
for  the  purposes  of  the  latter  company. 

These  are  all  the  facts  of  the  case  which  appear  to  me 
to  be  material  to  be  stated. 

The  question  to  be  determined  is,  whether,  under 
these  circumstances,  the  Plaintiff,  the  official  manager  of 
the  Warwick  and  Worcester  Company,  is  entitled  to 
recover  the  2,800/.  and  interest ;  and  I  am  of  opinion 
that  he  is  so  entitled. 

It  was  not  disputed,  and  cannot  be  denied,  that  the 
monies  which  stood  to  the  account  of  the  Warwick  and 
Worcester  Company  with  the  Commercial  Sank  were 
monies  which  belonged  to  that  company  and  were  held  in 
trust  for  their  shareholders ;  nor  was  it  disputed,  nor 
can  it  be  denied,  that  the  payment  over  of  these  monies 
to  the  London  and  Birmingham  Company  was  not  in  any 
manner  justifiable.  The  one  company  had  no  power  to 
make  the  loan — the  other  had  no  power  to  accept  it. 
Th(B  whole  transaction  was  a  breach  of  trust,  and  the 
London  and  Birmingham  Company  had,  through  their 
directors  and  their  finance  committee,  notice  that  it 
was  80. 

It 
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Ernest 


It  was  said  indeed  that  these  monies  were  paid  over        1860. 
in  anticipation  of  the  two  companies  being  amalgamated ; 
but  there  was  not  even  authority  to  make  the  amalgama-  v. 

tion  ;  and,  under  these  circumstances,  the  monies,  when    Croysdill 
pdd  over  to  the  London  and  Birmingham  Company^ 
were  afiected  in  their  hands  with  the  trusts  to  which  they 
were  originally  subject 

Whether  the  10,000/.,  the  part  of  these  monies  which 
was  paid  over  to  the  canal  companies,  could  have  been 
followed  into  their  hands  it  is  not,  as  I  think,  necessary 
for  us  to  consider.  That  transaction  has  been  undone, 
and  the  7,300/.  which  has  been  received  in  respect  of  it 
must,  as  I  apprehend,  be  taken  to  represent  the  10,000/. 

It  was  argued  for  the  Defendants,  that  the  share- 
holders of  the  London  and  Birmingham  Company  had  a 
right  to  consider  the  10,000/.  paid  to  the  canal  com- 
panies as  their  own  proper  monies,  and  were,  therefore, 
entitled  to  receive  and  retain  the  7,300/.  But  the  answer 
to  this  argument  is,  that  the  7,300/.,  being  the  fruit  of 
trust  money,  must  be  subject  to  the  trust  which  attached 
to  the  money  of  which  it  was  the  fruit,  and  the  London 
and  Birmingham  Company,  therefore,  when  the  7,300/. 
came  to  their  hands,  must  be  taken  to  have  held  it 
affected  with  a  trust  for  the  benefit  of  the  Warwich  and 
Worcester  Company. 

A  further  argument  in  support  of  the  Defendant's  case 
was  attempted  to  be  raised,  upon  the  ground  that  the 
14,£00/.  repaid  by  the  London  and  Birmingham  Com- 
pany to  the  Warwick  and  Worcester  Company  exceeded, 
as  it  was  said*  the  amount  of  the  monies  received  from 
that  company,  of  which  the  shareholders  of  the  London 
and  Birmingham  Company  had  had  the  benefit,  the 
directors  of  that  company  having,  as  it  was  alleged,  mis- 
applied 
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1S60,       applied  the  monies  received  by  them.     But  this  does  not 
appear  to  me  to  aSect  the  question  before  us,  for  the 
V.  Warwick  and  Worcester  Company  had,  as  I  apprehend, 

Croysdill.  ^  right  to  apply  the  monies  which  were  repaid  to  them  to 
such  portion  of  the  debt  which  was  due  to  them  as  they 
might  think  fit,  and  the  shareholders  in  the  London  and 
Birmingham  Company  have  received  the  benefit  of  the 
7,300/.  to  an  amount  exceeding  the  monies  now  sought 
to  be  recovered. 


It  was  attempted  also  on  the  part  of  the  Defendants  to 
resist  the  Plaintiff's  claim  upon  the  ground  of  the  Statute 
of  Limitations,  but  the  PlaintifTs  case  does  not  rest  upon 
the  mere  claim  of  debt  It  proceeds  upon  the  right  to 
recover  monies  affected  by  a  trust  which  have  got  into 
the  hands  of  other  persons  with  notice  of  the  trust,  and 
in  truth  the  case  before  us  is  no  more  than  this, — that  if 
a  trustee,  lending  trust  monies  in  breach  of  the  trust,  and 
the  borrower,  with  notice  of  the  trust,  applying  the 
monies  to  his  own  use,  in  which  case  the  conscience  of 
the  borrower  being  affected  by  the  trust,  he  cannot,  as  I 
apprehend,  be  permitted  to  separate  the  loan  from  the 
trust,  and  insist  that  the  loan  being  barred  by  the  statute 
the  trust  is  barred  also. 

This  case,  too,  is  strengthened  by  the  fact  that  the 
trust  monies  have  come  back  to  the  Defendants  within  the 
statutable  period. 

It  was  further  urged  on  the  part  of  the  Defendants 
that  the  Plaintiff  cannot  be  considered  as  representing 
the  company  in  right  of  which  he  sues,  and  it  was  at- 
tempted to  support  the  argument  on  that  point  by  the 
case  of  Pritchard  v.  Official  Manager  of  the  London 
and  Birmingham  Railway  Company  (a),  but  that  case 

does 
(a)  15  C.  B.  331. 
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does  not  seem  to  me  to  apply.     It  proceeded  upon  the        1860. 
ground  that  it  was  not  a  case  in  which  an  action  could  be 
maintained  against  the  company  ;  but  here,  the  company  o. 

having  got  the  trust  monies^  there  is  no  doubt  they  may    Croysdill. 
be  sued»  and  it  is  clear  that  under  the  Winding-up  Acts 
the  Plaintiff  is  the  proper  person  to  institute  the  suit. 

Upon  the  whole,  therefore,  I  think  there  must  be 
a  decree  against  the  company  for  the  ^,800/.,  with  in- 
terest at  4/.  per  cent,  from  the  time  when  they  received 
the  7,300/.,  and  with  costs ;  but,  in  the  present  state  of 
the  record,  I  cannot  see  my  way  to  make  any  decree 
against  the  other  Defendants  without  further  inquiry, 
which  would  only  involve  the  parties  in  unnecessary 
expense. 

I  think,  therefore,  that  unless  the  Plaintiff  insists  upon 
further  inquiry,  the  bill  should  be  dismissed  against  those 
Defendants ;  but  as  their  conduct  has  led  to  the  necessity 
for  these  proceedings,  I  think  it  should  be  dismissed 
against  them  without  costs. 
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EDWARDS  V.  GROVE. 

nnmS  petition  of  appeal  from  an  order  of  Vice-Chan- 
"^  cellor  Stuart  was  heard,  in  the  first  insUince,  by 
the  Lords  Justices  of  Appeal,  but  their  Lordships  having 
differed,  it  was,  at  their  request,  placed  in  the  paper  for 
rehearing  before  the  full  Court. 


The  facts  were  as  follows:  — 

William  Lloyd,  the  testator  in  the  cause,  by  his  will, 
dated  the  11th  of  September ,  1841,  gave  5,000i  to 
trustees,   upon   trust,  until  Allen  Lloyd  Grove  should 


July  H. 

Before  The 

Lord 
Chancellor 

Lord 

Campbell 

and  The 

Lords  J  us- 

TICKS. 

A  legacy  of 
5,000i.  was 
bequeathed  to 
trustees,  upon 
trust  to  pay 
and  apply  so 
much  of  the 

interest  as  they  ,  «     i  •  i«  i  •  i 

in  their uncon-  attain  the  age  of  thuty-two,  or  die,  whichever  should 

trolled  discre-    jj^^g^  happen,  to  pay  and  apply  so  much  of  the  interest 

think  neces-      of  the  same  sum  of  5,000/.  as  the  trustees  or  trustee 

pedient  yearly  "^'g^^^  ^^  ^^^^  ^^  ^^^  ^^^  discretion,  and  without  being 
and  every  year  subject  to  any  sort  of  control  or  interference  in  the  ex- 

from  the  time  .  r    i         i-  •  i  •   i  i. 

of  the  testator's  <^rcise  of  that  discretion,  think  necessary  or  expedient, 

decease  until  yearly 

A,  should  at-  ''         ' 

tain  thirty-two,  in  aid  of  the  allowance  which  A*i  father  should  or  ought  to  make  for 
that  purpose,  in  order  to  prepare  A,  for  his  establishment  in  and  to  enable  him  to 
follow  some  profession  or  business,  and  subject  thereto  to  accumulate  the  income 
of  the  5,000/.  until  A.  should  attain  thirty-two  or  die,  whichever  should  first  happen; 
and  on  A,  attaining  thirty-two  years  to  pay  the  interest  of  the  5,000/.  and  of  the  accu« 
mutated  fund  arising  therefrom  to  A.  during  his  life,  so  long  as  he  should  not  have 
been  found  bankrupt,  or  taken  the  benefit  of  the  Insolvent  Acts  or  have  assigned  his 
estate  for  the  benefit  of,  or  have  compounded  with,  his  creditors  for  payment  of  less  than 
the  debts  due  to  them  respectively ;  and  subject  to  the  trust  above  mentioned,  the  5,000/. 
and  the  accumulated  fund  were  to  be  held  in  trust  for  the  child  or  children  of  A,  in 
manner  therein  mentioned,  with  a  gifl  over  in  default  of  a  child  or  children  becoming 
entitled  under  such  trust. 

A.^  soon  afler  attaining  his  majority,  became  involved  in  debt,  and  in  consequence 
unable  to  provide  for  his  wife  and  infant  child  or  to  pursue  any  profession  or  business. 
The  Court  directed  n  portion  of  the  fund  which  had  arisen  from  accumulations  of 
surplus  income  to  be  applied  in  payment  of  his  debts. 

Power  of  tnistees  to  resort  for  future  maintenance  to  accumulations  of  dividends 
which  would,  if  required,  have  been  applicable  to  past  maintenance. 


Edwards 
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yearly  and  every  year  from  the  time  of  Ms    (the   tes-        18G0. 
tator's)  decease  until  Allen  Lloyd  Grove  should    attain 
his  said  age  of  thirty-two   years,  in  aid  of  the  allow-  v. 

ance  which  James  Thomas  Grove  (the  father  of  Allen  Grove. 
Lloyd  Grove)  should  or  might  make  for  that  purpose,  in 
order  to  prepare  Allen  Lloyd  Grove  for  his  establish- 
ment in,  and  to  enable  him  to  follow,  some  profession, 
business  or  occupation,  or  any  pursuit  in  life  that  he 
might  think  fit  to  adopt;  and,  subject  thereto,  the 
trustees  or  trustee,  until  Allen  Lloyd  Grove  should  attain 
the  age  of  thirty-two  years  or  die,  whichever  should  first 
happen,  were  to  accumulate  the  income  of  the  same  sum 
of  5,000Z.  by  way  of  compound  interest ;  and  when  and 
so  soon  as  Allen  Lloyd  Grove  should  attain  the  age 
of  thirty-two  years,  to  pay  the  interest  of  the  same 
sum  of  5,000/.,  and  of  the  accumulated  fund  arising 
therefrom,  to,  or  permit  the  same  to  be  received  by,  Allen 
Lloyd  Grove  so  long  during  his  life  as  he  should  not  have 
been  duly  found  and  declared  bankrupt  within  the  intent 
and  meaning  of  any  statute  or  statutes  passed  or  to  be 
passed  in  relation  to  bankrupts,  or  have  taken  the  benefit 
of  any  act  or  acts  of  parliament  passed  or  to  be  passed 
for  the  relief  of  insolvent  debtors,  or  have  made  any  con- 
veyance or  assignment  of  his  estate  or  effects  for  the 
general  benefit  of  his  creditors,  or  have  made  a  com- 
position with  his  creditors  for  the  payment  of  less  than 
the  debts  due  to  them  respectively.  And,  subject  to  the 
trusts  aforesaid,  the  same  sum  and  accumulated  fund,  and 
the  interest  thereof,  were,  at  whatever  age  Allen  Lloyd 
Grove  might  die,  to  be  held  in  trust  for  the  children,  or 
child  if  only  one,  of  Allen  Lloyd  Grove  as  therein  men- 
tioned. And  if  there  should  be  no  child  of  Allen  Lloyd 
Grove  who  should  become  entitled  under  the  trusts  and 
powers  before  mentioned,  then  upon  trusts,  but  subject 
and  without  prejudice  to  the  trusts  and  powers  afore- 
said, for  Mary  Ann  Pratt  and  her  husband  and  children. 

The 
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The  testator  also  devised  and  bequeathed  the  residue  of 
his  property  to  the  same  trustees  upon  trusts  (after 
conversion)  similar  to  those  previously  declared  of  the 
said  legacy  of  5,000/. 

The  testator  died  on  the  2nd  of  June,  184^.  His 
will  was  proved  by  T.  L.  Edwards^  one  of  the  trustees, 
alone,  who  invested  the  sum  of  5,000/.  in  the  purchase,  in 
his  own  name,  of  6,404/.  18s.  6^.  £3  Bank  Annuities  upon 
the  trusts  declared  in  the  will  of  the  legacy  of  6,00QiL 


A  suit  for  the  administration  of  the  testator's  estate 
having  been  afterwards  instituted,  the  Chief  Clerk,  by  his 
certificate  made  therein,  dated  the  7th  of  Aprils  1854, 
found  that  James  Thomas  Grove  died  on  the  13th  of 
August,  1849,  leaving  Allen  Lloyd  Grove  his  infant  son 
and  only  child,  and  having  by  his  will  appointed  J.  T. 
Jenkins  executor  of  his  will  and  guardian  of  his  child. 

Allen  Lloyd  Grove  attained  the  age  of  twenty-one 
years  on  the  19th  of  February,  1857. 

On  the  28th  of  June,  1858,  Allen  Lloyd  Grove  pre- 
sented a  petition  in  the  cause,  stating  to  the  above  efiect, 
and  also  that  the  Petitioner  was  articled  to  J.  T.  Jenkins 
in  February,  1855,  and  remained  with  him  as  articled 
clerk  about  two  years,  when,  having  taken  a  dislike  to 
the  profession  of  the  law,  the  Petitioner  determined  to 
adopt  the  theatrical  profession.  The  petition  further 
stated,  that  the  Petitioner  was  maintained  and  educated 
during  his  minority,  and  since  his  late  father's  decease, 
by  means  of  property  to  which  he  became  entitled 
under  the  will  of  his  late  father,  but  that  the  property  to 
which  he  so  became  entitled,  except  a  small  leasehold 
house  at  Swansea,  supposed  to  be  worth  60/.  but  unsold 
at  the  date  of  the  petition,  was  exhausted  some  time 

previously 
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previously  to  the  year  1857,  and  that  the  Petitioner  had  1860. 
not  any  means  of  support  except  the  income  of  the  said 
legacy  of  5,000/.  and  of  the  residuary  real  and  personal 
estate  of  the  testator,  given  as  above-mentioned  in  trust 
for  the  Petitioner ;  that  no  part  of  such  income  had  yet 
been  paid  to  the  Petitioner ;  that  for  some  time  past  he 
had  been  under  the  necessity  of  contracting  debts  for 
his  necessary  support  and  maintenance,  and  for  enabling 
him  to  fit  himself  out  and  properly  pursue  the  theatrical 
profession;  and  that  since  the  month  of  October ,  1857, 
he  had  been,  and  was  still,  confined  in  the  Queen's 
Prison  at  the  suit  of  the  largest  of  his  creditors,  but 
had  not  been  found  or  declared  bankrupt  within  the 
intent  and  meaning  of  any  statute  or  statutes  passed  in 
relation  to  bankrupts,  or  taken  the  benefit  of  any  act  or 
acts  of  parliament  passed  for  the  relief  of  insolvent 
debtors,  or  made  any  conveyance  or  assignment  of  his 
estate  and  effects  for  the  general  benefit  of  his  creditors, 
or  made  any  compromise  with  them  for  the  payment  of  less 
than  the  debts  due  to  them  respectively.  The  petition 
fiirther  stated  that  T.  L,  Edwards,  the  surviving  trustee, 
died  in  January,  1858,  and  that  the  suit  was  revived; 
that  the  sum  of  8,626/.  18«.  6rf.  £3  per  Cent.  Consoli- 
dated Bank  Annuities  was  then  standing  in  the  name  of 
the  Accountant-General  to  the  credit  of  the  said  causes, 
"The  Account  of  the  Legacy  of  6,000/.  for  the  Benefit 
of  AUen  Lloyd  Chrove  and  his  issue  and  others  in  re- 
mainder,** which  sum  consisted  of  the  5,404/.  18s.  6d.  like 
annuities,  wherein  the  said  trust  sum  of  5,000/.  had  been 
invested,  and  further  purchases  with  the  accumulation  of 
dividends;  thai2,l29L  Is.  6d,  £3  per  Cent.  Consolidated 
Bank  Annuities  was  standing  in  trust  in  the  causes  "  To 
the  Account  of  the  Residuary  Estate  of  the  Testator  sub- 
ject to  Legacy  Duty,"  such  sum  consisting  partly  of  capital 
of  the  residuary  estate,  and  partly  of  the  accumulations 
of  the  dividends  made  from  time  to  time  and  invested ; 

that 
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that  the  annual  dividends  of  the  Sfi2(iL  ISs.  6d,  stock 
amounted  to  256L  I6s. ;  that  the  income  of  the  testator's 
residuary  personal  estate,  including  the  dividends  on 
the  above  sum  invested,  amounted  to  70/.,  and  that  the 
Petitioner  was  then  in  want  of  the  sum  of  1,800/.  to 
satisfy  his  debts  and  liabilities,  and  to  enable  him  pro- 
perly to  pursue  his  profession. 


The  prayer  was  that  the  costs  of  the  petition  might  be 
taxed  as  between  solicitor  and  client,  and  that  so  much 
of  the  8,626/.  18^.  6d.  stock  might  be  sold  as  would 
be  sufficient  to  pay  the  costs,  and  the  above-mentioned 
sum  of  1,800/.,  and  that  the  proceeds  might  be  applied 
accordingly ;  and  that  the  interest,  dividends  and  income 
of  the  other  residuary  estate  remaining  unsold,  might  be 
ordered  to  be  paid  to  the  Petitioner  till  further  order. 

On  2nd  July,  1868,  Vice-Chancellor  Sttiart,  on  hear- 
ing the  petition,  ordered  so  much  of  the  8,626/.  I5s.  6d. 
stock  as  would  raise  500/.  to  be  sold,  and  the  money  to 
arise  from  such  sale  to  be  paid  to  Mr.  Charles  Cutler^ 
the  Petitioner's  solicitor,  he  undertaking  to  apply  so 
much  thereof  as  might  be  necessary  to  liberate  the 
Petitioner  from  prison,  and  to  account  for  the  residue 
thereof:  and  ordered  the  rest  of  the  petition  to  stand 
over,  and  that  «/.  2\  Jenkins  should  be  served  witli  a 
copy  of  the  petition.  The  sum  of  500/.  was  accord- 
ingly raised,  and  part  thereof  applied  by  Mr.  Culler  in 
liberating  the  Petitioner  from  prison. 


By  an  order  made  on  a  further  hearing  of  the  petition, 
dated  the  9th  July,  1858,  it  was  ordered,  that  Mr.  Culler 
should  pay  unto  the  Petitioner  the  surplus,  remaining  in 
the  hands  of  Mr.  Culler  of  the  500/.  paid  to  him  under 
the  order  of  2nd  July,  after  paying  so  much  thereof  as 
had  been  necessary  for  the  purposes  referred  to  in  the 

order, 
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order,  and  an  inquiry  was  directed  as  to  the  age  of  the  1860. 
Petitioner  and  the  nature  and  amount  of  his  fortune,  and 
whether  anything  and  what  would  be  proper  to  be  al- 
lowed for  his  maintenance  for  the  time  past  and  the  time 
to  come,  or  for  his  establishment  in,  or  to  enable  him  to 
follow,  some  profession,  business  or  occupation,  or  any 
pursuit  in  life  that  he  might  think  fit  to  adopt,  until  he 
should  attain  the  age  of  thirty-two  years,  out  of  the 
dividends  of  the  8,101/.  195.  lid.  stock,  which  then 
represented  the  fund  arising  from  the  legacy  of  5,000/. 
and  accumulations  derived  from  it,  or  out  of  such  part 
of  the  above  sum  as  might  have  arisen  from  interest 
on  the  5,000/.  bequeathed  to  the  Petitioner,  and  that 
the  petition  should  stand  adjourned  till  the  result  of 
such  inquiry  had  been  certified. 

On  the  24th  November,  1858,  a  stop  order  was  placed 
on  the  trust  funds  in  Court  by  a  creditor  of  the  Peti- 
tioner, named  R.  H,  Burne. 

The  Chief  Clerk,  by  his  certificate,  dated  23rd  De- 
cember, 1858,  certified  that  the  Petitioner  was  then 
twenty-two  years  of  age,  and  that  his  fortune,  contingent 
on  his  attaining  the  age  of  thirty-two  years,  consisted  of 
a  life  interest  in  8,101/.  19^.  lldf.  Bank  £3  per  Cent. 
Consolidated  Annuities  and  126/.  14^.  2d.  cash,  then 
standing  in  the  name  of  the  Accountant-General  to  the 
credit  of  the  said  "  Account  of  the  Legacy  of  5,000/.  for 
the  Benefit  of  Allen  Lloyd  Grove  and  his  Issue  and 
others  in  remainder,"  and  of  2,161/.  135.  lid,  like  an- 
nuities, then  standing  in  the  name  of  the  Accountant- 
General  to  the  credit  of  the  cause  "  The  Account  of  the 
Residuary  Estate  of  the  Testator,  subject  to  Legacy 
Duty,"  and  of  the  residue  of  the  testator's  real  estate  then 
remaining  unsold,  and  of  all  accumulations  that  might 
arise  on  the  Bank  Annuities,  cash  and  produce  respec- 
tively ; 


Edwards 

V. 
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18W.  lively  ;  and  that,  having  regard  to  the  order  of  2nd  July, 
1858,  and  the  sums  thereby  directed  to  be  raised,  it 
would  not  be  fit  and  proper  that  any  further  allowance 

Grotb.  should  be  made  for  the  maintenance  of  the  Petitioner  for 
the  time  past,  and  to  enable  the  Petitioner  to  follow  the 
profession  of  an  actor,  which  he  intended  to  adopt,  until 
he  should  attain  the  age  of  thirty-two  years ;  and  that 
it  was  fit  and  proper  that  the  whole  income  of  the  trust 
fund  should  be  applied  for  his  maintenance  for  the  time 
to  come  until  he  should  attain  thirty-two. 

On  the  3rd  June,  1859,  another  creditor  of  the  Peti- 
tioner obtained  a  stop  order. 

The  Petitioner  afterwards  moved  that  the  certificate 
of  the  23rd  December,  1858,  might  be  varied,  so  as  to 
certify  that  a  sufficient  sum  out  of  the  2,697/.  Is.  5d., 
being  that  part  of  the  8,101/.  19*.  Ilrf.  £S  per  Cent. 
Consolidated  Bank  Annuities  which  consisted  of  accu- 
mulations, and  the  future  dividends,  should  be  paid  to 
the  Petitioner  for  maintenance  instead  of  being  invested. 

Upon  this  motion  and  on  further  hearing  of  the  peti- 
tion, it  was  ordered,  that  on  the  solicitor  of  the  Petitioner 
undertaking  to  pay  the  weekly  allowance  of  1/  10*. 
a  week  for  the  subsistence  of  the  Petitioner,  and  to  pay 
his  debts  at  Boulogne,  where  he  was  then  resident,  and 
to  produce  him  and  his  wife  forthwith  before  the  Judge 
in  Chambers  without  prejudice  to  any  question,  the  sum 
of  63/.  lOs.  6rf.,  part  of  the  sum  of  94/.  3s.  5rf.  cash 
standing  in  the  bank  to  the  account  of  the  residuary 
estate,  and  the  sum  of  364/.  14s.  2d ,  part  of  479/.  13s,  Id. 
cash  standing  in  the  bank  to  the  credit  of  the  legacy 
trust,  respectively,  should  be  paid  to  the  solicitor,  and 
that  the  petition  and  motion  should  in  other  respects 
stand  over  with  liberty  to  apply. 

By 
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By  an  order  on  further  hearing  of  the  petition  and 
motion,  dated  13th  February^  1860,  it  was  ordered,  on  the 
solicitor  undertaking  to  continue  the  weekly  allowance 
of  12.  lOf.  a  week  for  the  subsistence  of  the  Petitioner, 
and  to  produce  him  and  his  wife  before  the  Judge  in 
chambers  forthwith,  that  114/.  18«.  lldf.  cash,  then  in 
Court  to  the  credit  of  the  legacy  account,  and  the  interest 
to  accrue  on  the  whole  fund  standing  in  Court  on  the 
legacy  account,  be  paid  till  further  order  to  Charles  Ed- 
wards, the  Plaintiff  (the  executor  of  J.  T,  Edwards,  the 
original  trustee),  to  be  applied  by  him  in  the  maintenance 
of  the  Petitioner. 

From  this  order  the  Petitioner  Allen  Lloyd  Grove 
appealed. 

The  petition  of  appeal  stated,  that  the  Boulogne  debts 
of  the  Petitioner  had  been  paid  by  the  solicitor,  but  that 
no  other  proceedings  had  been  taken  under  the  order 
appealed  from;  that  the  Petitioner  was  indebted  to 
various  persons  in  this  country  on  claims  amounting  to 
3,305/.  7^.  Id.  and  interest  and  costs ;  but  that  he  believed 
some  of  such  claims  to  be  exorbitant  and  unfounded,  and 
that  there  would  be  found  to  be  really  due  from  him  in 
respect  of  such  debts  and  liabilities,  and  interest  and 
costs,  a  sum  not  exceeding  2,000/. ;  that  the  Petitioner,  in 
consequence  of  the  existence  of  such  debts,  was  unable 
to  appear  in  public,  or  follow  any  profession  or  occupa- 
tion ;  that  the  Petitioner  and  his  wife  were  in  a  weak 
state  of  health,  and  in  constant  need  of  medical  attend- 
ance ;  that  the  Petitioner  had  issue  only  one  child, 
Allen  Lloyd  Grove  the  younger,  born  12th  May,  1860; 
that  there  were  then  standing  to  the  credit  of  the  legacy 
account  8,101/.  19^.  lid.  £3  per  Cent.  Consolidated 
Bank  Annuities  and  114/.  18^.  4d.  cash,  and  to  the 
account  of  the  residue  2,161/.  13^.  8d.  £3  per  Cent. 
Consolidated  Bank  Annuities,  and  30/.  13^.  5d.  cash. 

The 


1860. 
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The  petition  of  appeal  prayed  that  the  order  of  13th 
February,  1860,  might  be  reversed,  and  that  instead 
thereof  it  might  be  ordered  that  the  costs  of  all  parties 
should  be  taxed  and  paid,  as  between  solicitor  and  client, 
out  of  the  residuary  trust  fund ;  and  that,  out  of  the 
legacy  fund,  a  sufficient  sum  might  be  raised  to  satisfy  all 
the  just  debts  and  liabilities  of  the  Petitioner ;  and  that 
the  sums  of  114/.  18$.  \\d,  and  30/.  13^.  khI.  cash,  and 
all  future  dividends  on  the  residue  left  standing  to  said 
respective  accounts  be  paid  to  the  Petitioner. 


Mr.  Matins  and  Mr.  Eddis  for  the  Appellant. 

The  accumulations  upon  the  legacy  fund  amount  to 
more  than  the  sum  asked  for  by  the  petition.  Though 
there  is  no  express  power  given  to  the  trustees  to  apply 
the  accumulation  for  past  maintenance,  such  a  power  may 
be  implied  from  the  terms  of  the  will.  There  is  nothing 
on  the  face  of  this  will  which  indicates  an  intention  that 
at  the  moment  when  the  surplus  income  in  each  year  is 
invested,  it  is  thenceforth  irretrievably  absorbed  in  the 
capital  account,  and  to  be  considered  as  capital.  It  still 
remains  liable  to  be  treated  as  income,  and  may  be  allowed 
nunc  pro  tunc  for  past  maintenance ;  Carmichael  v.  Wil- 
son (a) ;  Fendall  v.  Nash  (Jb) ;  Evans  v.  Massey  (c).  The 
case  of  Ex  parte  M^Key  (d)  would  seem  to  be  an  au- 
thority against  us,  but  that  case  is  in  effect  overruled  by 
the  subsequent  case  of  Carmichael  v.  Wilson  (a).  The 
present  application  is  in  substance  an  application  for  past 
maintenance,  and,  judging  from  the  language  used  by 
the  testator,  is  for  a  purpose  which  he  would  have 
approved  of. 

His 


(a)  3  Moll.  84. 
(6)  5  Vtt.  197  n. 


(c)  1   You.  4  Jerv.  196. 

(d)  1  Ball  ^  Bea.  405. 
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His  object  was  accumulation,  but  not  till  all  the  re-        1860. 
quirements  of  the  Petitioner  had  been  answered. 

Mr.  Southgate  for  the  infant  child  of  the  Petitioner. 

Mr.  J,  H.  Palmer  and  Mr.  S/iebbearCy  for  the  persons 
entitled  in  remainder. 

Upon  the  true  construction  of  the  will,  the  trustees, 
after  allowing  a  sufficient  sum  for  the  Petitioner's  main- 
tenance or  advancement  in  each  year,  were  bound  to 
capitalise  the  surplus,  by  way  of  accumulation.  There 
is  no  express  power  to  apply  the  surplus  of  one  year  to 
meet  the  demand  for  advancement  or  maintenance  in  any 
other  year,  past  or  present.  Nor  can  such  a  power  be 
implied.  Supposing  even  that  it  could,  to  exercise  it  in 
the  way  asked  by  the  petition,  would  not  be  for  the 
benefit  of  the  Petitioner,  and  in  such  a  case  the  power 
ought  not  to  be  exercised ;  JSrrat  v.  Barlow  (a). 

Mr.  Surrage  for  the  trustee  of  the  will. 

Mr.  Welford,  Mr.  Osborne  Morgan,  Mr.  W,  Morris 
and  Mr.  Dryden  for  various  creditors. 

The  Lord  Chancellor. 

Two  questions  arise  in  this  case,  first,  whether  under 
this  will  there  is  the  power  to  apply  any  portion  of  this 
accumulated  iund  for  the  purpose  proposed  by  the  peti- 
tion ;  and,  secondly,  if  there  is  such  a  power,  whether  the 
Court  should  exercise  its  discretion  by  directing  the  sum 
asked  by  the  petition  to  be  raised.  With  respect  to  the 
first  question  it  is  admitted  that  if  the  will  had  contained 
the  express  power  which  is  found  in  various  collections 
of  precedents,  of  resorting  to  income  of  previous  years, 
the  power  would  have  been  good.  There  is  no  such  ex- 
press 
(a)  14  Ves.202. 
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Edwards 

V, 

Grovb. 


press  power.  Is  then  that  power  to  be  implied?  In 
my  opinion  it  is.  On  reading  this  will,  it  could  not,  as  it 
seems  to  me,  have  been  intended  that  the  trustees  should 
be  compelled  to  make  a  settlement  once  a  year,  and  that 
all  balances  should  be  irrevocably  carried  to  the  capital 
account.  The  words  "  yearly  and  every  year"  merely 
mean  periodically,  and  do  not  render  it  necessary  to  keep 
a  separate  account,  but  leave  it  open  to  add,  de  bene 
esse,  to  the  principal  sum  for  the  purpose  of  accumulation 
the  sum  not  wanted  in  that  year,  but  which  might  pos- 
sibly be  wanted  for  maintenance  in  another  year.  That 
being  so,  I  should  say,  reading  this  will  and  the  trusts 
created  by  it,  that  the  trustees  have  the  power  to  do  that 
which  is  now  in  question.  There  is  nothing  more  asked 
now  than  what  a  reasonable  annual  sum,  if  that  had  been 
allowed,  would  have  amounted  to,  but  which  has  not  been 
allowed  from  year  to  year.  I  think  that  it  may  be  now 
allowed,  without  any  injustice  to  the  reversioners.  If  the 
trustees  had  annually  made  the  allowance,  the  rever- 
sioners would  have  been  in  exactly  the  same  position  as 
that  in  which  they  will  find  themselves  when  we  allow  it 
Therefore  it  seems  to  me  that  Vice-Chancellor  Stuart 
was  fully  justified  in  making  the  allowance -which  he 
made  of  500/.  and  other  sums. 


The  power  then  existing,  is  it  proper  for  the  Court  in 
its  discretion  to  exercise  it?  It  might  not  be  proper  to 
exercise  it  for  the  benefit  of  the  creditors,  but  it  is  proper 
to  exercise  it  for  the  wel&re  of  the  object  of  the  testator's 
bounty.  Unless  this  sum  is  granted  there  is  not  the 
slightest  chance  of  his  being  relieved  from  his  distressing 
position,  and  made  a  creditable  member  of  society.  He 
has  debts  which  he  has  no  means  of  paying.  If  be  should 
put  in  force  the  machinery  of  the  insolvent  act,  he  would 
lose  all  the  benefit  of  the  property  under  this  will.  That 
being  so,  it  seems  to  me  clearly  for  his  benefit,  and  it 

may 
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may  reasonably  be  believed,  judging  from  the  language        I860, 
he  has  employed,  that  the  testator,  if  before  us,  would 
think  this  a  proper  exercise  of  the  power. 

We  must'watch  over  the  interests  of  the  young  man, 
and,  for  his  own  sake,  take  care  that  he  is  not  entrusted 
with  the  management  of  this  fund,  it  being  given  as  a 
means  of  discharging  his  liabilities,  and  of  giving  him 
an  opportunity  of  starting  again  in  life. 

The  Lord  Justice  Knioht  Bruce. 

The  amount  which  the  Court  is  asked  to  apply  &lls 
considerably  short  of  the  iimd  composed  of  accumulated 
income.  According  to  a  fair  interpretation  of  the  will, 
I  think  that  the  power  exists  of  doing  that  which  is 
asked ;  but,  as  the  Lord  Chancellor  has  said,  the  greatest 
care  and  attention  is  requisite  with  respect  to  the  mode 
of  application  of  the  money,  and  the  person  or  persons 
to  whom  that  application  is  entrusted.  For  that  purpose^ 
I  should  suggest  that  a  scheme  for  the  approval  of  the 
Court  should  be  prepared  by  counsel,  which  either  the 
Lord  Chancellor  will  consider,  or,  if  the  Lord  Chancellor 
prefer  it,  the  Lords  Justices. 

The  Lord  Justice  Turner. 

During  the  argument  at  the  bar,  I  had  a  very  strong 
impression  that  it  had  been  decided  that  income  which 
had  been  accumulated  could  not  be  resorted  to  for  future 
maintenance,  and  I  find  that  it  was  so  held  by  Lord 
Manners  in  Ex  parte  M^Key  {a) ;  but  the  case  of  Car- 
michael  v.  Wilson  (b),  which  was  referred  to  in  the  argu- 
ment 

(a)  1  Ball  Sf  B,  405.  (6)  3  Moll.  84. 
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I860.        ment  of  this  case,  certainly  seems  to  me  to  be  a  strong 
authority  against  tlie  decision  in  Ex  parte  M^Key. 

It  is  to  be  observed,  however,  that  in  neither  of  the 
above  cases  does  it  appear  what  were  the  particular  trusts 
of  the  will  under  which  the  question  arose,  and  I  appre- 
hend that  all  these  cases  depend  upon  the  particular 
trusts.  The  Court  acts  upon,  and  carries  out,  the  inten- 
tion of  the  testator,  and  does  not  go  beyond  it,  except  in 
cases  where  the  parties  have  the  same  common  interest, 
or  those  who  have  an  adverse  interest  are  consenting. 

Looking  to  the  trusts  of  this  particular  will,  I  cannot 
see  my  way  to  do  what  is  asked  by  this  petition.  There 
is  not,  and  cannot  be,  any  consent  on  the  part  of  those 
whose  interests  are  opposed  to  the  application,  and,  in 
my  opinion,  the  intention  of  this  testator  was,  that  his 
trustees  should,  de  anno  in  annum,  apply  so  much  of  the 
interest  of  the  5,000/.  as  they  should  think  necessary  for 
the  purposes  which  he  has  mentioned,  and  that  so  much 
of  each  year*s  income  as  should  not  be  so  applied  should 
form  part  of  the  accumulated  fund,  and  be  subject  only 
to  the  trusts  declared  of  that  fund.  The  trustees  are  to 
apply  so  much  as  they  shall  think  necessary,  yearly  and 
every  year,  and  subject  thereto,  meaning,  as  I  understand, 
subject  to  the  application  of  what  they  may  think  neces- 
sary in  every  year,  to  invest  and  accumulate  upon  the 
specified  tnists.  I  think,  however,  that  the  Court  ought 
to  do  for  the  Petitioner  what,  according  to  its  judgment, 
the  trustees  in  the  exercise  of  a  reasonable  discretion 
ought  to  have  done,  as  in  the  case  of  Maherly  v. 
Turton  («),  and  under  the  circumstances  of  this  case  I 
think  the  trustees  ought  to  have  allowed  the  Petitioner 
the  whole  income  of  the  fund  from  February^  1857,  when 

he 

(a)  14  Ves.  499. 
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he  came  of  age  and  determined  not  to  follow  the  pro- 
fession of  the  law,  to  which  he  had  been  bound  during 
his  minority.  He  had  then  only  the  income  of  the 
3,000/.  or  4,000Z.  to  which  he  was  entitled  under  his 
father's  will,  and  which  cannot,  I  think,  be  said  to  have 
been  sufficient  to  prepare  him  for  another  profession. 
In  my  opinion,  therefore,  the  utmost  that  we  can  do  in 
this  case  is,  to  give  the  Petitioner  so  much  of  the  accu- 
mulated fund  as  has  arisen  since  he  attained  twenty-one, 
after  deducting  the  500/.  which  he  has  already  received, 
in  addition,  of  course,  to  the  future  interest  to  which  he 
is  already  entitled  under  the  Vice-Chancellor's  order. 


1860. 


Edwards 

V. 

Grove. 


STURGIS  V.  MORSE. 


June  26,  28. 
Jti/y  18. 

Before  The 
Lords  Jus- 


tices. 


rr^HIS  was  an  appeal  from  the  decision  of  the  Master 
of  the  Rolls  holding  that  the  Plaintiff,  as  assignee 
under  the  insolvency  of  Thomas  George  Coninghamy  was  Although  a 
not  entitled  to  freehold  and  copyhold  hereditaments,  of  conveyance  by 

,         .     .  .  a  tenant  in  tail, 

which  the  insolvent  had  been  tenant  in  tail,  in  priority  to  without  a  dis- 
the  assignees  under  his  subsequent  bankruptcy.     The  guronce^wm 

case  in  general  pass 
the  fee,  only 
determinable 
by  the  entry  of  the  issue  inheritable  under  the  entail,  yet  the  conveyance  under  the 
1  Geo,  4,  c.  1 19,  by  a  tenant  in  tail  who  was  an  insolvent  debtor,  was  held  to  be,  with- 
out any  such  entry,  defeated  by  a  statutory  conveyance  under  a  subsequent  bankruptcy, 
such  statutory  conveyance  not  operating  like  a  recovery  by  way  of  confirmation  of  the 
previous  conveyance. 

An  insolvent  debtor  in  1 825  took  the  benefit  of  the  then  Insolvent  Debtors'  Act 
(1  Geo.  4,  c.  119)  and  executed  the  usual  conveyance  and  assignment  of  all  his 
estate  and  efiects  to  the  provisional  assignee  in  insolvency,  but  did  not  include  in  his 
schedule  or  disclose  to  the  provisional  assignee  an  interest  to  which  he  was  entitled 
aa  tenant  in  tail  in  remainder,  expectant  on  the  death  of  his  father,  in  certain  real 
estate.  The  father  died  in  1826,  and  in  1829,  the  insolvent  conveyed  his  estate  tail 
by  way  of  mortgage,  and  afterwards  became  bankrupt,  when  his  estate  tail  was  in  1834 
barred  by  the  Commissioner  by  a  deed,  in  which  the  mortgagees  joined : — Heldy  that 
the  interest  of  the  provisional  assignee  in  insolvency  in  the  estate  ceased  on  the  death 
of  the  insolvent  in  1844,  and  that  the  estate  belonged  to  the  mortgagees  and  assignees 
in  bankruptcy. 

Vol.  II— 2.  Q  D.F.J. 
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I860.'      case   is   reported   below  in    the   28th  Volume  of  Mr. 

^11*^^'^'^       Beavans  Reports  (a),  and  the  facts  appear  sufficiently 
Sturois        r  1  I 

V.  from    that   report,   and   the    judgments   of   the    Lords 

^^^'^•«^-       Justices. 

Mr.  R,  Palmer  and  Mr.  Osborne  supported  the 
appeal. 

Mr.  Seltoyn,  Mr.  Stiffe  and  Mr.  Hardy  appeared 
for  the  several  Respondents. 

The  following  statutes  and  authorities  were  referred 
to:— 54  Geo.  3,  c.  28,  «.  48;  1  Geo.  4,  c.  119,  w.  4,  6; 
Took  V.  Glascock  (b) ;  Mackil  v.  Clark  (c) ;  Massy  v. 
Batwell  (d) ;  Beck  v.  Welsh  {e) ;  Pye  v.  Dauhuz  (/) ; 
JSo:  parte  Fripp  (g) ;  £x  parte  Somerville  (A) ;  Thorpe 
V.  Goodall  (i) ;  2>oe  d.  i/one^  v.  «/(>7ies  (A)  ;  Ex  parte 
Wise  (/) ;  Nouaille  v.  Greenwood  (w) ;  JJar^  v.  Middle- 
hurst  (w). 

Judgment  reserved. 


7%«  Lord  Justice  Knight  Bruce. 

July  18.  In  the  year  1825,  Thomas  George  Coningham  took,  as 

an  insolvent  debtor,  the  benefit  of  the  Insolvent  Act  then 
in  force,  namely,  the  statute  1  Geo.  4,  c.  119,  upon 
which  occasion  he  executed,  under  that  statute,  an  assign- 
ment of  his  property  which,  dated  the  9th  of  Pehruary, 
1825,  was  in  these  words: — 

•*  This  indenture,  made  the  9th  day  of  February,  in 

the 

(a)  Page  398.  (A)  3  D.  ^  C.  668 ;  1  Alonl. 

(6)  1  Saund.  260  and  note.  ^  Ayr.  408. 

(c)  2  Salk,  619;    U.  Raym.  (•)  17  Ves.  388;  1    Ro$e,  40, 
778 ;  7  Mod,  1 8  ;  Com.  Rrp.UO.  270. 

(d)  4  Dr.  4-  War.  58.  {k)  I  B.  ^  C.  238. 
(«)  1  ITi/f.  276.  (/)  Mon.  Sf  M'Ar.  65. 
(/)  3  Bro.  C.  C.  595.  (w)   Tttr/i.  4-  R,  26. 
(g)  De  Ges,  293.  (n)  3  Atk.  371. 
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the  year  of  our  Lord  1825,  between  Thomas  George  1860. 
Coninghaniy  late  of  Pump  Yard,  JRatcliffe,  in  the 
county  of  Middlesex,  baker^  an  insolvent  debtor,  now  a 
prisoner  in  the  debtors*  prison  for  London  and  Middlesex, 
of  the  one  part,  and  Henry  Dance,  of  Lincoln^s  Inn 
Fields^  in  the  county  of  Middlesex^  gentleman,  provi- 
sional assignee  of  the  estate  and  effects  of  insolvent 
debtors  in  England,  pursuant  to  an  act  of  parliament 
passed  in  the  first  year  of  the  reign  of  king  George  IV. 
in  that  behalf,  of  the  other  part:  Whereas  the  said 
TTiomas  George  Coningham  hath  this  day  subscribed 
his  petition  to  the  Court  for  the  Relief  of  Insolvent 
Debtors,  praying  for  his  discharge  by  virtue  of  the  said 
act.  Now  this  indenture  witnessed  that,  in  obedience  to 
the  said  act,  he,  the  said  Thomas  George  Coningham, 
hath  conveyed,  assigned,  transferred  and  set  over,  and 
by  these  presents  doth  convey,  assign,  transfer  and  set 
over  unto  the  said  Henry  Dance,  as  such  provisional 
assignee  as  aforesaid,  his  successors  and  assigns,  ail  the 
estate,  right,  title,  interest  and  trust  of  the  said  Thomas 
George  Coningham,  in  and  to  all  the  real  and  personal 
estate  and  effects  of  the  said  Thomas  George  Coningham 
in  possession,  reversion,  remainder  or  expectancy,  except 
the  wearing  apparel  and  other  such  necessaries  of  the 
said  Thomas  George  Coningham  and  family,  not  ex- 
ceeding in  the  whole  the  value  of  20/.,  together  with  all 
deeds,  evidences  and  writings  touching  and  concerning 
the  said  estate  and  effects  and  every  part  thereof.  To 
have  and  to  hold,  receive  and  take  all  and  every  the  said 
estate  and  effects  of  the  said  Thomas  George  Coningham, 
real  and  personal,  in  possession,  reversion,  remainder  or 
expectancy,  of  every  nature  and  kind  whatsoever  (except 
as  aforesaid),  conveyed,  assigned,  transferred  and  set  over, 
or  mentioned,  or  intended,  or  directed  by  the  said  act  to 
be  hereby  conveyed,  assigned,  transferred  or  set  over, 
with  their  and  every  of  their  rights,  members  and  appur- 

Q  2  tenances. 
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1860. 


tenances,  unto  the  said  Henry  DancCy  his  successors  and 
assigns,  according  to  the  respective  natures,  properties, 
and  tenures  thereof;  in  trust,  nevertheless,  and  to  and  for 
the  use,  benefit  and  advantage  of  such  several  persons  as 
shall  be  named  or  specified  as  creditors,  or  as  claiming 
to  be  creditors  of  the  said  Thomas  George  Coningham 
in  his  schedule  to  be  filed  in  the  said  Court,  and  to  and 
for  such  other  uses,  intents  and  purposes,  and  in  such 
manner  and  form  as  are  in  and  by  the  said  act  expressed 
of  and  concerning  the  same,  as  by  the  said  act,  reference 
being  thereunto  had,  veill  more  fully  appear :  Provided 
always,  and  these  presents  are  upon  this  express  con- 
dition, nevertheless,  that  in  case  the  said  Thomas  George 
Coningham  shall  not  obtain  a  discharge  by  virtue  of  the 
said  act,  then  that  these  presents  and  the  conveyance  and 
assignment  hereinbefore  made  as  aforesaid  shall,  from 
and  after  the  dismissal  of  the  said  petition  of  the  said 
Thomas  George  Coningham^  praying  for  such  discharge, 
be  null  and  void  to  all  intents  and  purposes  whatsoever, 
anything  herein  contained  to  the  contrary  thereof  in  any-^ 
wise  notwithstanding/'  And  the  signatures  and  seals  of 
Mr.  Coningham  and  Mr.  Dance  are  aflSxed  to  it  and 
attested. 


The  insolvent  was,  in  the  year  1826,  discharged  in 
due  course,  and  the  assignment  or  conveyance  has  never 
been  avoided  or  invalidated.  Before  February ,  1825,  he 
had,  under  the  will  of  his  paternal  grandfather,  become 
entitled  equitably,  or  legally  and  equitably,  as  tenant  in 
tail  in  remainder  expectant  on  the  determination  of  cer- 
tain prior  particular  estates,  which  have  determined,  to 
an  undivided  twelfth  part  of  certain  freehold  property 
devised  by  that  will.  The  insolvent  had  also  interests 
in  remainder  in  the  other  eleven  twelfths  of  that  property, 
interests  to  which  it  is  unnecessary  for  my  present  pur- 
pose particularly  to  advert,  nor  need  we  refer  to  the  tes- 
tator's 
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tator's  copyholds.  The  insolvent's  father  was",  under  the  1860. 
same  will,  tenant  for  life  in  possession  of  the  whole  pro- 
perty,  but  died  in  the  year  1826,  when  the  insolvent 
became,  or  subject  to  what  had  previously  taken  place, 
became  tenant  in  tail  in  possession.  He  died  in  the 
year  1844,  and  left  issue  now  subsisting,  issue,  namely, 
capable  of  inheriting  under  the  entail  if  not  barred. 

The  present  litigation,  which  was  commenced  after  the 
year  1844,  has  become  reduced  to  the  question  of  the 
right  to  the  income  and  enjoyment  of  the  twelfth  part  first 
mentioned  from  the  death  of  the  insolvent,  there  being 
now  no  dispute  remaining  as  to  anything  else.  The 
PlaintiiF,  the  present  assignee  under  the  insolvency, 
claims  this  income,  this  enjoyment,  by  force  of  the  statute 
1  Geo.  4,  c.  119,  and  the  deed  of  the  9th  of  February ^ 
1825.  His  claim  is  resisted  by  those  who  would  have 
been  entitled  if  the  insolvency  had  not  taken  place. 
They  say  that  they  are  not  precluded  or  affected  by  the 
statute  or  the  deed,  and  of  this  opinion  has  been  the 
Master  of  the  Rolls,  an  opinion  as  to  which  we  have  to 
express  our  assent  or  dissent.  Having  attentively  con- 
sidered the  authorities  to  which  we  have  been  referred, 
and  the  arguments  with  which  we  have  been  assisted  by 
the  bar,  I  agree  with  his  Honor. 

It  is  true  that  the  insolvent,  some  years  after  the  in- 
solvency, was  in  the  year  1831  made  a  bankrupt,  and 
the  estate  tail  in  the  twelfth  now  in  dispute,  to  which,  as 
already  stated,  he  had  become  entitled  under  his  grand- 
father's will  was,  it  is  probable  or  certain,  effectually  and 
completely  barred  some  time  between  that  event  and  the 
year  1835.  But  neither  the  bankruptcy  nor  the  barring 
of  the  estate  tail  makes,  I  think,  any  difference  material 
for  any  present  purpose.  The  statute  1  Geo.  4,  c.  119, 
did  not,  I  conceive,  as  to  the  twelfth   in   controversy, 

confer 
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1860.  confer  on  the  original  or  any  assignee  under  the  insol- 
vency, any  right,  as  against  the  issue  in  tail  of  the  insol* 
vent,  or  as  against  any  remainderman  in  tail  expectant 
on  the  death  of  the  insolvent  and  failure  of  his  issue; 
nor  does  it  appear  to  me  that  the  deed  of  February^ 
1825,  as  to  this  twelfth,  contains  or  amounts  to  a  con- 
veyance or  grant  of  an  estate  of  inheritance  legally  or 
equitably,  in  form  or  substance,  or  a  covenant  or  contract 
to  make  or  obtain  a  conveyance  or  grant  of  an  estate  of 
inheritance ;  nor,  I  think,  is  the  insolvent  shown  to  have 
made  any  representation  that  his  estate  or  interest  in  the 
twelfth  was  greater  or  other  than  in  truth  it  was,  and  I 
conceive  that  the  statute  and  the  deed  afiected  only  such 
extent  of  interest  in  the  twelfth  as,  in  the  year  1825,  the 
insolvent  was,  at  law  or  in  equity,  able  rightfully  and 
effectually  to  convey  without  fine,  and  without  recovery, 
or  would  have  been  so  if  there  had  been  no  insolvency. 
The  state  of  the  insolvent  law  anterior  to  the  statute 
1  Geo.  4,  or  subsequent  to  the  year  1826  is,  I  apprehend, 
not  of  importance  in  the  present  controversy.  Though, 
therefore,  it  may  be  that,  if  the  insolvency  had  taken 
place,  and  the  deed  been  executed  under  the  insolvent 
law,  as  it  stood  in  the  last  year  of  the  reign  of  Oeo.  3, 
or  as  it  now  stands,  the  Plaintiff  would  have  been  well 
founded  in  his  contention,  he  is,  I  think,  not  so,  the  facts 
being  as  they  are. 

Whether,  if  the  insolvency  of  1825  had  not  taken 
place,  and  the  present  Plaintiff  had  claimed  under  a  pur- 
chaser from  the  insolvent,  to  whom  for  valuable  con- 
sideration the  insolvent  had,  in  that  ^ear,  representing 
himself  as  seised  in  fee  simple  in  possession,  or  in  re- 
mainder, professed  and  purported  to  convey  by  deed,  the 
fee  simple  in  possession  or  remainder,  or  had,  in  that  year, 
contracted  to  convey  the  fee  simple  in  possession  or  re- 
mainder, the  Plaintiff  would  have  been  entitled  to  a  de- 
cision ; 
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ctsion;  I  wish  to  be  considered  as  not  intimating  an  1860. 

opinion.     Here  intention  and  contract,  and   represen-  I^^'^*^ 

tation,  are,  as  I  conceive^  all  wanting  to  the  Plaintifl*.  9. 


It  has  been  said  for  the  PlaintifT  that  he  is  entitled,  if 
not  on  any  other  ground,  yet  on  the  ground  that  the  in- 
solvent did  not  disclose  to  any  assignee  under  the  insol- 
vency the  interest  in  question.  That  concealment,  how- 
ever, and  the  circumstance  that  the  insolvent's  title,  or 
former  title,  in  this  respect  remained,  if  it  did  remain,  as 
long  not  known  to  any  assignee  under  the  insolvency  as 
alleged  do  not,  I  think,  help  the  Plaintiff  on  the  present 
occasion.  Misrepresentation,  I  repeat,  there  seems  to 
have  been  none. 

I  agree  also  with  the  Master  of  the  Rolls,  that  his 
Honor  was  not,  by  his  decree  of  November ^  1867(a), 
affirmed  by  the  Lords  Justices  in  1858(&),  precluded 
from  making  the  order  now  under  appeal. 

The  Lord  Justice  Turner. 

This  is  an  ap{)eal  by  the  provisional  assignee  of  the 
Court  for  the  Relief  of  Insolvent  Debtors  against  parts  of 
an  order  of  the  Master  of  the  Rolls,  made  upon  the 
Iiearing  of  the  cause  for  further  consideration.  The  parts 
of  the  order  which  are  appealed  from  are  those  in  which 
are  contained  the  declaration  that  the  estate  and  interest  of 
the  Plaintiff,  as  assignee  under  the  insolvency,  in  the  one 
twelfth  part  of  certain  real  estates  in  the  pleadings  men- 
tioned ceased  on  the  death  of  the  insolvent  in  October, 
1844,  and  that  such  disentailing  deed  or  assurance  as  is 
mentioned  in  the  decree  did  not  operate  to  enlarge  the 

estate 

(a)  Sturgis  v.  Morte,  21  Beav.  (h)  Stiirgis  v.  Morse,  3  De  G, 

541.  4^  J.  1. 
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18G0.        estate  and  interest  of  the  assignee  under  the  insolvency 

of  Thomas  George  Coningkam  in  the  hereditaments  and 
Sturqii  .  . 

V.  premises  comprised   in   the  first  schedule;  but  that  it 

^^^^^'  enured  for  the  benefit  of  the  Defendante  South  Morse 
and  William  Pennell,  as  assignees  under  the  bankruptcy, 
and  of  the  Defendants  Judkins  and  Smith,  as  assignees 
of  the  Defendant  Josias  Pidgeon  and  of  the  mortgage 
of  the  28th  of  October,  1829,  executed  by  the  insolvent 
to  Josias  Pidgeon  subsequent  to  the  final  discharge  of 
the  insolvent  as  in  the  pleadings  mentioned,  according  to 
their  respective  rights  and  interests  therein,  and  such  of 
the  other  declarations  contained  in  the  order  as  are  con- 
sequent on  the  last-mentioned  declaration,  and  so  much 
and  such  parts  of  the  inquiries  and  directions  contained 
in  the  decree  as  proceed  on  the  footing  of  the  said 
several  declarations. 

Thomas  George  Coningham,  in  the  year  1825,  took  the 
benefit  of  the  Act  then  in  force  for  the  Relief  of  Insolvent 
Debtors  in  England,  1  Geo.  4,  c.  119.  He  was  then 
tenant  in  tail  in  remainder  expectant  on  the  decease  of 
his  father  of  an  undivided  twelfth  part  of  certain  free- 
hold and  copyhold  estates,  which  is  now  represented 
by  the  property  in  question  on  this  appeal ;  and  upon 
applying  for  the  benefit  of  the  act,  he  executed,  in 
conformity  with  its  provisions,  the  usual  conveyance 
and  assignment  to  the  then  provisional  assignee,  which 
has  been  read  by  my  learned  Brother.  He  obtained  his 
final  discharge  under  the  act  on  the  13th  o(  April,  1825. 
On  the  1st  January,  1826,  his  father  died.  On  the  28th 
of  October,  1829,  he  entered  into  an  agreement  with 
Josias  Pidgeon  to  mortgage  the  estate  to  him.  On  the 
31st  of  December,  1831,  he  became  bankrupt.  The 
Defendant  South  Morse  is  the  creditors'  assignee  under 
the  bankruptcy. 

This 
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This  Defendant  purchased,  on  his  own  account,  other  1860. 
undivided  shares  of  the  entire  estate,  and  ultimately,  by 
a  deed  dated  the  1st  August,  1834,  certain  portions  of 
the  estate  were  allotted  and  conveyed  to  him  in  severalty 
in  respect  of  the  shares  which  he  had  purchased,  and 
other  portions  of  the  estate  were  also  allotted  and  con- 
veyed to  him  and  to  the  official  assignee  under  the  bank- 
ruptcy in  severalty  in  respect  of  the  one  twelfth  of  which 
the  bankrupt  had  been  tenant  in  tail  and  of  other  shares 
in  which  the  bankrupt  had  acquired  a  base  fee.  These 
latter  portions  were  so  conveyed  to  this  Defendant  and 
the  official  assignee  subject,  amongst  other  things,  to 
PidgeovLS  mortgage,  in  trust  to  sell  for  the  benefit  of  the 
creditors  under  the  bankruptcy.  The  commissioner 
acting  in  the  execution  of  the  fiat,  the  assignees  under 
the  fiat  and  the  bankrupt  concurred  in  and  executed  this 
deed,  and  the  deed  purported  to  bar  the  estate  tail  of  the 
bankrupt  in  the  premises  of  which  he  was  or  theretofore 
had  been  tenant  in  tail. 

Under  this  deed  the  Defendant  South  Morse,  the 
assignee  under  the  bankruptcy,  entered  into  possession  of 
the  property  allotted  and  conveyed  to  him  and  the  offi- 
cial assignee,  and  he  has  ever  since  continued  in  posses- 
sion thereof. 

The  bankrupt  died  on  the  14th  of  October,  1844.  He 
left  issue  and  his  issue  has  not  yet  failed. 

The  contention  on  the  part  of  the  Appellant  is,  tliat 
an  estate  in  fee,  determinable  by  the  entry  of  the  issue  of 
Thomas  George  Coning  ham,  passed  to  the  provisional 
assignee  by  the  conveyance  to  him,  and  that  this  deter- 
minable fee  was  enlarged  to  an  absolute  fee  by  the  opera- 
tion of  the  disentailing  assurance  under  the  bankruptcy. 
That  a  conveyance  by  a  tenant  in  tail,  without  a  disen- 
tailing 


Stubgib 
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1860.  tailing  assurance,  will  in  general  pass  a  fee  determinable 
by  the  entry  of  the  issue  seems  to  me  to  be  settled  by 
authority ;  and,  certainly,  I  am  not  satisfied  that  the  con- 

Morse.  veyance  to  the  provisional  assignee  did  not  in  this  case 
pass  such  a  fee ;  but,  assuming  that  it  did,  and  assuming 
also  that  the  determinable  fee  was  not  defeated  by  the 
continuance  of  the  possession  of  the  assignee  under  the 
bankruptcy  afler  the  death  of  the  tenant  in  tail,  a  point 
on  which  I  give  no  opinion,  it  seems  to  me  to  be  clear 
that  it  must  have  been  defeated  by  the  disentailing 
assurance  under  the  bankruptcy,  unless  that  assurance 
operated  to  enlarge  it;  for  otherwise  the  power  of 
eflectually  barring  an  estate  tail  under  a  bankruptcy 
would,  in  all  cases  where  the  bankrupt  had  made  an 
alienation  without  a  disentailing  assurance^  depend  upon 
whether  the  issue  in  tail  thought  fit  to  enter  or  not. 

I  think,  therefore,  that  the  Appellant*s  case  cannot  be 
maintained  on  the  mere  ground  of  the  non-entry  of  the 
issue,  and  that,  in  order  to  maintain  his  case,  the  Appel- 
lant must  show  that  the  determinable  fee  was  enlarged 
by  the  disentailing  assurance.  That  disentailing  as- 
surances will,  as  recoveries  formerly  did,  enlarge  and 
confirm  defective  estates  and  titles  previously  granted, 
cannot,  I  think,  be  disputed;  but  this  rule  rests  upon 
technical  grounds  applicable  to  recoveries,  and  it  does 
not,  as  I  conceive,  apply  to  estates  created  under  statutory 
powers,  like  the  power  in  the  Bankrupt  Acts,  to  bar 
estates  tail.  Estates  created  under  such  powers,  must, 
as  I  think,  take  effect  according  to  the  intention  of  the 
legislature  in  creating  the  powers.  It  was  upon  that 
principle  the  case  of  Beck  v.  Welsh  (a)  seems  to  me  to 
have  proceeded.  Of  course,  however,  the  principle  can- 
not prevail  if  there  be  a  paramount  equity  overriding  the 

power 

(a)  1  WiU.  276. 
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power  to  bar  the  estate  tail,  and  accordingly  we  find  that,        1860. 
in  many  cases,  the  bar  of  an  estate  tail  under  a  bank-      ., 
ruptcy  has  been  held  to  enure  for  the  benefit  of  mort-  v. 

gagees  whose  title  was  defective  in  consequence  of  no 
recovery  having  been  suffered.  Whether  it  was  rightly 
held  in  Beck  v.  Welsh  (a)  that  there  was  no  such  over- 
riding equity  in  the  mortgagee  in  that  particular  case, 
and  whether  in  some  of  the  subsequent  cases  (I  refer  par- 
ticularly to  some  of  the  cases  in  bankruptcy),  it  has  been 
rightly  held  that  there  was  such  an  overriding  equity,  are 
questions  with  which,  as  I  think,  we  have  in  this  case 
nothing  to  do.  Whether  the  decisions  in  the  particular 
cases  were  right  or  wrong,  the  principle  remains  the 
same,  and  the  question,  therefore,  which  we  have  to  con- 
sider in  this  case,  as  I  view  it,  is  whether  there  was  any 
equity  in  the  provisional  assignee  under  the  Insolvent 
Debtors  Act  which  could  override  the  power  of  barring 

the  estate  tail  under  the  Bankrupt  Act 

In  my  opinion  there  was  no  such  equity.  The  act  of 
parliament,  under  which  this  insolvency  took  place, 
clearly  does  not  in  terms  reach  estates  tail,  and  the  ex- 
istence in  other  acts  of  parliament,  both  in  insolvency 
and  bankruptcy,  of  express  provisions  for  reaching  such 
estates  is,  I  think,  quite  sufficient  to  show  that  in  the 
absence  of  such  provisions  they  cannot  be  reached. 
The  very  nature  of  the  estates  would  indeed  seem  to  be 
sufficient  to  exempt  them  from  the  operation  of  such  laws 
unless  expressly  subjected  to  them. 

I  am  of  opinion,  therefore,  that  this  order  is  right,  and 
that  the  appeal  must  be  dismissed,  and  with  costs. 

(a)  1  Wili.  276. 
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TURNER  V.  WRIGHT. 

July  4,  7,  21. 

Before  The     HpHIS  was  an  appeal  by  the  Defendant  from  a  decree 
Chancelior  ^^  Vice-Chancellor  Wood,  declaring  in  substance 

Lord         that  the  Defendant,  a  tenant  in  fee  simple  of  certain  real 
Campbell.  ,  .  .     .  .      , 

r,    .      .   i.     estates,  subject  to  an  executory  devise  over  on  the  nap- 
Deviaee  m  fee  '        •'  ^  "^  ^  /^ 

subject  to  an     pening  of  a  contingent  event  in  favor  of  the  Plaintiff, 
▼U»^oveTin^    ^*^  dispunishable  for  legal  waste,  but  not  for  equitable 

the  event  of      waste.     The  facts  of  the  case,  which  is  reported  below 

his  not  leavinff  .^,y,         ,  ,v  ^      n  n      > 

issue  living  at   ^"  Mr.  Johnson  s  reports  (a),  were  the  following : — 

his  oecease  * 

flfW.  dis-  '  E.   Wright  by  his  will,  dated  in   September,   1853, 

feea\  butnot**^  charged  his  mansion-house  and  estates  in  Brattleby  and 
for  equitable     North  Kelsey,  in  the  county  of  Lincoln,  with  payment 

to  his  sister  Mary  Wright  and  her  assigns  during  her 
life  of  the  clear  yearly  rent-charge  of  300Z.,  free  of  legacy 
duty,  with  powers  of  distress  and  entry  for  recovering 
the  same.  The  testator  then  gave  and  devised  as 
follows : — "  And  (subject  to  the  said  yearly  rent-charge 
of  300/.,  and  the  powers  and  remedies  for  recovering  the 
same)  I  devise  all  my  said  mansion-house  and  estates  in 
Brattleby  and  North  Kelsey  aforesaid,  with  the  appur- 
tenances, to  the  use  of  my  brother  the  Reverend  William 
Wright,  rector  of  Healing,  in  the  said  county  of  Lincoln, 
in  fee;  but  in  case  he  should  die  without  leaving  issue 
living  at  the  time  of  his  decease,  then  I  devise  my  said 
mansion-house  and  estates,  with  the  appurtenances,  to 
the  use  of  my  said  sister  and  her  assigns  during  h^r  life, 
without  impeachment  of  waste ;  and,  from  and  after 
her  decease,  to  the  use  of  Samuel  Wright  Turner,  of 
Nettleton  Rectory,  in  the  said  county  of  Lincoln,  Esquire* 

in 

(fl)  Page  740. 
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in  fee ;   but  if  he  shall  die  without  leaving  issue  male        1860. 

living  at  the  time  of  his  decease,  then  I  devise  my  said 

mansion-house  and  estates  to  the  use  of  the  eldest  son 

of  the  Reverend  Dr.  Parkinson,  of  Ravendale,  in  the 

said  county  of  Lincoln,  clerk,  in  fee ;   but  in  case  such 

eldest  son  should  die  before  he  shall  become  entitled  to 

the  possession  or  to  the  receipt  of  the  rents  and  profits 

of  my  said  estates  hereinbefore  devised,  then  I  devise 

my  said  mansion-house  and  estates  to  the  use  of  Robert, 

the  second  son  of  the  said  Dr.  Parkinson,  in  fee.** 

The  will  then  contained  a  declaration  that  Samuel 
Wright  Turner  should,  within  one  year  next  after  he 
should  become  entitled  to  the  possession  or  to  the 
receipt  of  the  rents  and  profits  of  the  devised  estates, 
take,  use  and  bear  the  name  and  arms  of  the  testator,  or 
forfeit  his  interest  under  the  will  in  the  said  estates. 

The  testator  died  in  1857,  when  William  Wright, 
then  of  advanced  age,  entered  into  possession  of  the 
devised  premises,  and  some  time  afterwards  cut  some, 
and  marked  for  cutting  other,  timber  upon  those  estates, 
and  advertised  a  sale  thereof.  Thereupon  Samuel 
Thomas  Turner  filed  the  bill  in  the  present  suit,  alleging 
that  a  considerable  portion  of  the  timber  so  cut  and 
marked  for  cutting  had  been  planted  and  lefl  standing 
as  ornamental  to  the  mansion-house  and  for  shelter,  and 
that  other  portions  of  it  were  immature,  and  praying 
that  W.  Wright,  the  Defendant,  might  be  restrained  by 
injunction  from  cutting  down  any  timber,  or  at  any  rate, 
any  ornamental  or  immature  timber,  and  for  an  account 
of  timber  already  cut. 

At  the  date  of  the  bill  W.  Wright  had  not  had  any 
issue,  and  the  testator's  sister  had  died. 

The 
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1860.  The  Vice-Chancellor,  by  the  decree  appealed  against, 

declared  that  the  Defendant  W,  Wright  was  entitled  to 
fell  all  such  timber  on  the  estates  as  was  mature  or  fit  to 
be  cut;  except  such  as  was  left  planted  or  left  standing 
by  way  of  ornament  or  shelter  with  reference  to  the 
occupation  of  the  mansion-house  at  Brattleby ;  but  that 
he  was  not  entitled  to  cut  any  unripe  timber,  or  any 
timber  planted  or  left  standing  for  shelter  and  ornament 
as  aforesaid,  and  directed  an  inquiry  as  to  any  timber 
for  shelter  or  ornament  as  aforesaid  cut  or  marked  for 
cutting;  and  that  the  Defendant  should  be  restrained, 
pending  the  inquiry,  from  cutting  the  timber  marked,  on 
the  Plaintif}*s  undertaking  to  answer  damages. 

Mr.  Roltf  Sir  Hugh  Cairns  and  Mr.  Kay  for  the 
Plaintiff. 

It  is  agreed  on  both  sides  that  the  evidence  is  sufficient 
to  show  an  intention  to  cut  down  ornamental  timber. 
That  raises  the  question  both  of  legal  and  equitable 
waste;  and  as  the  case  is  re-opened,  though  the  appeal  is 
not  that  of  the  Plaintiff,  we  ask  for  an  injunction  to  the 
full  extent  of  the  prayer  of  the  bill.  The  question  is, 
whether  the  Defendant  is  to  be  considered  as  absolute 
owner  of  the  devised  premises  in  fee,  having  a  right  to 
pull  down  the  mansion-house  and  cut  down  timber  as  he 
pleases ;  in  fact,  not  only  whether  he  is  unimpeachable 
for  waste,  but  whether  he  is  at  liberty  to  do  as  he  likes 
as  to  waste.  The  authorities,  we  submit,  establish  that 
the  Defendant  is  impeachable  for  waste  ordinary  as  well 
as  equitable.  The  only  error  in  the  Vice-Chancellor's 
decree  is,  that  it  stops  short  of  restraining  all  waste. 
As  to  equitable  waste,  the  case  of  Wright  v.  Atkyns[a)  is 
in  accordance  with  the  decree;  but  Robinson  v.  Litton{b), 

approved 

(a)  1 7  Ves.  255  ;  Sugden,  Law  (b)  3  Atk.  209. 

of  Property  f  376. 
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approved  of  by  Lord  Eldon  in  StansfieUl  v.  Haber-        1860. 
gham  {a\  is  an  express  authority  in  favor  of  our  claim  in       ,p 
its  entirety.     The  case  under  consideration  is  different  v, 

from  that  of  tenant  for  life  unimpeachable  of  waste. 
There  equitable  waste  is  restrained,  but  not  other  waste, 
for  reasons  grounded  on  the  incidents  of  a  life  estate 
and  the  rules  of  this  Xourt  as  to  such  incidents. 
But  here  the  question  is  merely  of  the  intention  of  the 
testator ;  Michlethwait  v.  Mickkthwait  {b) ;  and  upon 
the  construction  of  this  will  it  is  submitted  that  an 
intention  is  to  be  implied  that  the  estate  in  its  integrity 
was  to  go  to  its  successive  takers,  and  that  no  timber 
whatever  was  to  be  cut  by  the  Defendant  pending  the 
contingency  on  the  happening  of  which  the  estate  is  to 
go  over.  The  estate  given  to  the  Defendant,  though 
not  a  fee  simple,  may  be  dealt  with  by  the  Defendant  as 
if  it  were  a  fee,  subject  always  to  the  contingency  of  its 
being  defeated  on  the  happening  of  a  contingent  event 
If  that  event  comes  to  pass,  then  the  property  in  its 
integrity  is  to  pass  to  others  in  succession,  but  that  could 
not  take  place  if  the  Defendant*s  interest  were  unim- 
peachable of  waste.  Had  the  property  given  consisted 
of  a  single  house,  or  a  set  of  chambers  in  an  upper  floor, 
it  could  not  have  been  contended  that  the  Defendant  by 
removing,  or  concurring  in  the  removal  of,  the  house, 
might  leave  to  his  successor,  on  the  contingent  event 
happening,  a  mere  tabula  rasa  of  soil,  or  an  upper  layer 
of  air.  A  tenant  in  tail  general  or  special  is  not  to 
be  restrained  from  committing  waste,  inasmuch  as  by 
executing  a  disentailing  deed  he  may  make  the  estate 
his  own,  but  when  upon  the  failure  of  issue  inheritable 
under  the  entail  his  estate  becomes  an  estate  tail  after 
possibility  of  issue  extinct,  he  becomes  impeachable  of 
waste,  this  Court  interposing  in  &vor  of  the  intention^ 

The 

(a)  10  Ves.  273.  (6)  I  De  G.  ^  J.  504. 
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1860.        The  same  reasons  apply  as  a  ground  for  the  restriction 
^  of  legal  waste  as  of  equitable  waste,  and  we  submit  that 

V.  the   injunction   should   extend   to   the   restraint   of  all 

waste. 

Mr.  Daniel  and  Mr.  Speedy  for  the  Defendant. 

The  authorities  upon  the  doctrine  of  waste  are  divisible 
into  two  classes ;  first,  as  it  affects  the  owner  of  an  estate 
of  inheritance ;  secondly,  as  it  affects  the  owner  of  an 
estate  which  could  not  by  possibility  extend  beyond  his 
life.  It  is  to  those  two  classes  of  cases  alone  that  the 
doctrine  of  equitable  waste  is  ever  applied,  and  the  Court 
is  not  disposed  to  extend  the  doctrine,  but  considers  it 
as  already  extended  too  far.  The  only  instance  in  which 
the  doctrine  is  applied  as  against  the  owner  of  the  in- 
heritance, is  where  the  estate  of  inheritance  is  held  upon 
a  trust.  Where  the  Court  is  satisfied  of  the  existence 
of  a  trust,  it  will  restrain  the  trustee  from  committing 
waste  of  any  kind  for  his  own  benefit ;  but  where  there 
is  no  trust  the  Court  leaves  the  owner  of  the  inheritance 
in  undisturbed  enjoyment  of  all  his  rights  as  tenant  in 
fee  simple,  without  any  restraint  as  to  waste  of  any 
description.  The  authorities  which  have  been  cited  are 
all  cases  of  trust,  and  therefore  in  our  favor  rather  than 
against  us.  The  decision  appealed  from  is  the  first 
instance  of  an  injunction  being  granted  under  similar  cir- 
cumstances. The  right  to  restrain  the  owner  of  the 
inheritance  from  cutting  down  timber  is  not  maintainable, 
and  for  this  reason,  that  an  estate  of  inheritance  includes 
as  one  of  its  incidents  the  right  to  do  the  acts  which  in 
the  owner  of  a  limited  interest  only  would  be  equitable 
waste;  SaviVs  Case  (a).  An  estate  in  fee  simple,  though 
followed  by  an  executory  devise  over  on  a  contingency, 
is,  to  all  intents  and  purposes,  a  fee  simple,  and  attended 

with 
(a)  Moseley,  22i, 
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with  the  same  incidents,  as  a  right  to  curtesy  or  dower ; 
Hargrave^g  Collectanea  Juridica  (a).  There  is  no  reason 
why  the  incident  of  a  right  to  commit  waste  should 
be  excepted.  The  intention  of  the  testator  is  to  guide 
the  Court  in  the  exercise  of  its  jurisdiction,  and  in  this 
will  the  testator  seems  to  hav6  been  well  advised  as  to 
the  distinction  between  legal  interests  to  which  the  con- 
trol of  a  Court  of  Equity  is  an  incident,  and  legal 
interests  to  which  it  is  not  incident.  It  is  true  that  the 
lands  are  to  be  held  and  enjoyed  by  the  devisees  in 
succession,  but  that  is  no  reason  for  qualifying  or  alter- 
ing the  rights  incident  to  the  successive  estates.  In 
all  cases  where  the  doctrine  of  equitable  waste  has 
been  applied  as  against  an  owner  in  his  own  right,  his 
estate  has  been  an  estate  for  life  either  by  force  of  the 
limitation  or  by  the  happening  of  a  particular  event. 
Thus  in  the  case  of  a  tenant  in  tail  after  possibility  of 
issue  extinct,  it  is  applied  because  by  the  failure  of  in- 
heritable issue  the  estate  tajl  has  in  effect  been  converted 
into  a  life  interest ;  Williams  v.  Williams  (b) ;  Vane  v. 
Lord  Barnard  (c) ;  Burges  v.  Lamb  (d).  The  evidence 
shows  that  the  timber  has  been  cut  and  marked  under 
the  advice  of  a  surveyor,  as  timber  which  may  be  felled 
in  due  course  of  husbandry.  There  is  no  destructive  or 
malicious  cutting,  and  where  that  is  so,  it  has  not  been  the 
habit  of  the  Court  to  grant  an  injunction,  even  as  against 
a  tenant  for  life ;  Aston  v.  Aston  (e) ;  Piers  v.  Piers  (/ ) ; 
Halliwell  v.  Phillips  (g) ;  and  still  less  as  against  the 
owner  of  a  larger  interest ;  Hole  v.  Thomas  (A) ;   Twort 

V.  Twort  \ 


1860. 


(«)   To/.  l,p.  332. 

(6)  15  Ves.  419. 

(c)  2  Vem.  738 ;  Prec.  in  Ch, 
454;  Gilberts  Eq,  Rep.  127;  1 
Salk,  161;  1  Eq,  Ca,  Ah.Z90, 

Vol.  II— 2.  R 


(d)  16  Ves.  174. 

(e)  1   Vei.  2C4. 
(/)  I  r«.  521. 

(g)  4  Jttr.  (]^.S.)607. 
(h)  7  VeM.  589. 
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1860.       ▼•  Twort  (a)  ;  Attametf-General  v.  TTte  Duke  of  Marl- 
borough  (ft). 

Mr.  Rolt  in  reply. 

There  is  no  distinction  as  to  restraining  waste  between 
equitable  waste  and  malicious  waste.  The  motive  does 
not  form  an  element  of  the  question.  It  is  said  that  the 
doctrine  is  not  to  be  extended,  but  that  means  not 
extended  to  a  difierent  class  of  cases  firom  those  in  which 
it  is  already  applied,  viz.  wherever  the  party  sought  to 
be  restrained  is  not  the  owner  of  an  absolute  indefeasible 
estate  in  fee,  or  of  an  estate  of  inheritance  capable  of 
being  at  once  converted  into  a  fee  simple. 

Judgment  reserved. 


TTie  Lord  ChancelloA. 

July  21.  In  this  case  the  Plaintiff,  by  his  bill,  prayed  an  in- 

junction *'  to  restrain  the  cutting  of  any  timber,  or  at 
any  rate  of  any  ornamental  timber,**  growing  upon  the 
lands  devised  in  fee  to  the  Defendant,  subject  to  an 
executory  devise  over  to  the  Plaintiff. 

The  decree  of  the  Vice  Chancellor  declared,  **  that  the 
Defendant  is  entitled  to  fell  all  such  timber  on  the  de- 
vised estates  as  is  mature  and  fit  to  be  cut,  except  such 
as  has  been  planted  or  left  standing  by  way  of  ornament 
or  shelter  with  reference  to  the  occupation  of  the  man- 
sion-house on  the  said  devised  estates ;  but  that  he  is  not 
entitled  to  fell  any  unripe  timber  or  any  timber  planted 
or  left  standing  for  ornament  or  shelter  as  aforesaid.^ 

The 

(a)  16  Fef.  128.  (b)  3  Mad.  498. 
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The  result  of  the  decision  is,  that  the  Defendant  is 
dispunishable  of  legal,  but  not  of  equitable,  waste. 
After  great  consideration,  I  agree  with  the  Vice-Chan- 
cellor on  both  questions. 


1860. 


As  to  the  first,  my  opinion  is  clear  and  decided.  The 
Defendant  is  tenant  in  fee  simple,  with  all  the  incidents 
of  such  an  estate,  although  there  be  executory  dcTises 
over  in  case  he  should  die  without  leaving  issue  living  at 
the  time  of  his  decease.  Not  making  any  unconscien- 
tious use  of  the  powers  belonging  to  him  as  tenant  in  fee 
simple,  why  should  he  not  reasonably  exercise  these 
powers?  Is  there  anything  unconscientious  or  un- 
reasonable in  his  cutting  down  timber  mature  and  fit  to 
be  cut,  and  not  such  as  has  been  planted  or  left  stand- 
ing by  way  of  ornament  or  shelter?  If  we  are  to  regard 
the  intention  of  the  testator  in  such  limitations,  can  the 
intention  be  supposed  to  be,  that  the  first  taker,  who  is 
made  tenant  in  fee,  should  during  the  whole  of  his  life, 
although  he  should  have  numerous  children  and  grand- 
children, not  be  entitled  to  cut  down  a  tree  upon  the 
property,  unless  for  his  botes  ?  In  this  case,  the  pre- 
sumed intention  of  the  testator  is  strengthened  by  the 
first  executory  devise  over,  which  is  for  life  and  sans 
waste.  He  could  not  have  intended  that  the  first  taker, 
to  whom  he  gave  a  fee,  should  be  more  restricted  in  the 
management  of  the  property  than  the  devisee  over,  to 
whom  he  gave  only  a  life  estate.  Having  given  the  first 
taker  a  fee,  he  probably  thought  it  quite  unnecessary 
expressly  to  make  him  dispunishable  of  waste. 

So  that  equitable  waste  is  not  committed,  the  boun- 
tifiil  intention  of  the  testator  in  favor  of  the  devisees 
over  will  be  completely  fulfilled;  for,  on  the  happening 
of  the  contingencies  limited,  the  property  will  come  to 
them  in  the  same  condition  in  which  it  would  have  been 

R2  if 
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1860.  if  the  testator,  being  a  prudent  man,  had  himself  sur- 

^  vived  and  had  managed  and  enjoyed    it  till  the  time 

V.  when  the  events  happen  upon  which  they  are  entitled 

^*'°"-  to  enter. 

The  onus  seems  to  lie  upon  the  Plaintiff  to  show^  by 
authority,  that  tenant  in  fee  simple,  subject  to  an  exe- 
cutory devise  over,  is  not  entitled  to  cut  timber.  It  is 
admitted  that  no  express  decision  to  this  effect  is  to  be 
found  in  the  books,  and  that  no  instance  has  ever  yet 
occurred  of  an  adult  devisee  in  fee  with  an  executory 
devise  over  being  restrained. 

The  Plaintiff's  counsel  relied  on  dicta  to  be  found  in 
the  reports  of  three  cases,  Robinson  v.  Litton  (a)  ;  Stans- 
field  V.  Habergham  (b),  and  Wright  v.  Ath/ns(c).  Ac- 
cording to  Veseg,  jun.,  a  very  careful  and  accurate  re- 
porter, Lord  Eldon  did  say,  in  Stansfieldv,Haberghafn{b)t 
**  I  should  by  dissolving  this  injunction  contradict  what 
has  been  understood  to  be  the  doctrine  of  this  Court ; 
that,  where  there  is  an  executory  devise  over,  even  of  a 
legal  estate,  this  Court  will  not  permit  the  timber  to  be 
cut  down.'*  But  this  doctrine  is  not  to  be  found  in  any 
text  writer,  and  it  has  never  been  acted  upon.  In  Wright 
V.  Athynsic),  the  power  of  the  widow  to  cut  down  timber 
was  only  questioned  upon  the  supposition  that  she  took 
no  more  in  equity  than  an  estate  for  life.  In  Robinson  v. 
Litton  (a),  Lord  Hardwiche  was  influenced  by  the  con- 
sideration that  the  tenant  in  fee  simple  with  an  executory 
devise  over  was  the  infant  heir  of  the  testator,  and  was 
about  to  cut  down  timber  improvidently.  The  limitation 
was  as  stated  hy  Cruise {e)\  and  the  infant,  though  seised  of 

the 

{a)  3il/^.209;   Cm.  Dig.  tit,  1    Ves,  *   Bea.   313;     Tum,  if 

xvL  ch.  7,  sec.  26.  Run.  143. 

(6)   10  r«.  273.  (d)  6  Cruiie,  428,  429. 

(c)  17  Ves.  255;  19  Fes.  299; 
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the  legal  estate  in  fee,  was  entitled  to  the  rents  and  profits  1860. 
only  until  he  attained  twenty-one,  i.  e.  for  a  chattel  in- 
terest. After  that  he  was  to  become  trustee  for  his 
sisters;  and,  even  according  to  the  report  in  Atkyns,  the 
circumstance  of  the  infant  being  a  trustee  for  the  benefit 
of  his  sisters  was  mainly  relied  upon  in  granting  the 
injunction  (a). 

Therefore,  as  to  legal  waste,  I  think  there  is  no  au- 
thority to  outweigh  the  considerations  which,  upon  prin- 
ciple, lead  strongly  to  the  conclusion  that,  so  far,  the 
injunction  ought  to  be  dissolved. 

Had  there  been  a  charge  in  the  bill,  supported  by 
evidence,  that  the  cutting  down  of  the  ornamental  and 
immature  timber  was  malicious,  I  should  have  entertained 
no  doubt  that  this  Court  ought  to  interfere  by  injunc- 
tion. Tenant  in  fee  simple,  subject  to  an  executory 
devise  over,  of  a  mansion  surrounded  by  timber  for 
shelter  and  ornament,  cannot  say  that  the  property  is  his 
own,  so  that  out  of  spite  to  the  devisee  over,  he  may 
blow  up  the  mansion  with  gunpowder  and  make  a  bon- 
fire of  all  the  timber.  The  famous  Raby  Castle  Case(b) 
shows  that  such  things  may  not  be  done  by  tenant 
for  life  sans  waste,  and  tenant  in  fee  with  an  executory 
devise  over,  actuated  by  malice,  would  not  have  greater 
liberty  to  destroy. 

The  waste  which  intervenes  between  what  is  deno- 
minated legal  waste  and  what  is  denominated  malicious 
waste,  viz.,  equitable  waste,  may  admit  of  a  different 
consideration.  But  equitable  waste  is  that  which  a 
prudent  man  would  not  do  in  the  management  of  his 
own  property.  This  Court  may  interfere  where  a  man 
unconscientiously  exercises  a  legal  right  to  the  prejudice 

of 

(a)  3  Atk.  209.  (6)   Vane  v.  Lord  Barnard,  2  Fern.  738. 
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1860.  of  another — and  an  act  may  in  some  sense  be  regarded 
as  unconscientious  if  it  be  contrary  to  the  dictates  of 
prudence  and  reason,  although  the  actor,  from  his  peculiar 
frame  of  mind,  does  the  act  without  any  malicious  motive. 
The  prevention  of  acts  amounting  to  equitable  waste 
may  well  be  considered  as  in  furtherance  of  the  intention 
of  the  testator,  who,  no  doubt,  wished  that  the  property 
should  come  to  the  devisee  over  in  the  condition  in 
which  he,  the  testator,  left  it  at  his  death;  the  first 
taker  having  had  the  reasonable  enjoyment  of  it,  and 
having  managed  it  as  a  man  of  ordinary  prudence  would 
manage  such  property  were  it  absolutely  his  own.  In 
the  present  case  the  devise  being  by  the  testator  of  **  all 
his  said  mansion-house  and  estate  at  Brattlehy  and 
North  Kelsey,  with  the  appurtenances,"  there  would  be 
great  difficulty  in  distinguishing  for  this  purpose  between 
the  mansion-house  and  the  ornamental  timber.  Indeed 
Mr.  Daniel  contended  that,  in  the  absence  of  malice, 
this  Court  could  not  interfere  to  protect  the  mansion- 
house.  I  put  to  him  hyppthetically,  in  the  course  of  his 
able  argument,  the  supposition  that  a  mediaeval  castle  is 
devised  to  A.  in  fee,  subject  to  an  executory  devise  over 
to  S,  in  fee,  and  that  A.,  from  a  sincere  dislike  of  turrets 
and  moats,  and  a  genuine  love  of  roses  and  lilies  and 
gravel  walks,  and  believing  that  JB.  and  all  other  sensible 
men  roust  have  the  same  taste,  declares  that  he  means  to 
throw  down  all  the  buildings  and  to  convert  the  site 
of  the  castle  into  a  flower  garden,  and  begins  with  setting 
men  to  strip  the  lead  from  the  roof  of  the  donjon  tower. 
A  bill  being  filed  by  B.  for  an  injunction,  would  this 
Court  interfere  ?  Mr.  Daniel  answered  :  **  A.,  acting 
bona  fide-*-No."  Nevertheless  I  cannot  help  thinking  that 
in  spite  of  A,*8  bona  fides,  what  A.  contemplated  would 
be  in  the  nature  of  a  destruction  of  the  subject  devised 
and  would  certainly  be  in  contravention  of  the  intention 
of  the   devisor,   so   that   B.  would   be  entitled   to  an 

injunction. 
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injunction.  It  may  be  said  that  this  is  an  extreme  case,  1860. 
but  it  is  by  an  extreme  case  that  the  soundness  of  a 
principle  is  to  be  tested.  The  presence  or  absence  of  a 
bad  motive  wiU  not  alone  enable  us  to  draw  any  satis- 
factory line  between  what  is  to  be  considered  malicious 
and  what  is  to  be  considered  equitable  waste,  and  no 
line  to  regulate  the  interposition  of  a  Court  of  Equity  by 
injunction  can  well  be  drawn  other  than  the  recognised 
aqd  well  established  line  between  legal  and  equitable 
waste.  The  application  of  this  to  the  facts  of  particular 
oases  may  sometimes  be  attended  with  difficulty;  but 
the  principle  on  which  the  line  is  to  be  traced  is  known 
and  invariable. 

I  am  willing,  with  Vice-Chancellor  Page  Wood^  to 
accept  the  clue  by  which  Lord  Justice  Turner,  in  Mickle- 
thwait  V.  JUicklethwait  (a),  proposed  to  solve  the  diffi- 
culty :  ''  If  a  devisor  or  settlor  occupies  a  mansion-house, 
with  trees  planted  or  left  standing  for  ornament  around 
or  about  it,  or  keeps  such  a  mansion-house  in  a  state 
for  occupation,  and  devises  or  settles  it  so  as  to  go  in  a 
course  of  succession,  he  may  reasonably  be  presumed  to 
anticipate  that  those  who  are  to  succeed  him  will  occupy 
the  mansion-house ;  and  it  cannot  be  presumed  that  he 
meant  it  to  be  denuded  of  that  ornament  which  he  has 
himself  enjoyed."  However,  I  cannot  go  so  far  as  the 
Vice-Chancellor,  who  is  reported  to  have  added  :  **  This 
reasoning  obviously  applies  to  every  case  of  an  estate 
limited  so  as  to  go  in  a  course  of  succession."  ''The 
tenant  for  life,  sans  waste,  is  as  much  owner  of  the 
timber  as  the  tenant  in  fee.  Their  legal  rights  in  this 
respect  are  identical (&).**  Where  an  estate  tail  is  created 
with  successive  estates  tail   in   remainder,  the  estate 

entailed 

(a)  1  De  G.  4-  Jo.  504,  524. 

(6)  Turner  V,  Wright,  John.  740—751. 
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I860.       entailed  is  **  limited  to  go  in  a  course  of  succession,"  but 
^jT^""^^       a  tenant  in  tail  is  dispunishable  of  equitable  as  well  as 
«,  legal  waste,  because  he  may  at  any  time  bar  the  entail, 

Wright.  ^^^  gj^^  himself  a  pure  and  absolute  fee  simple.  Again, 
a  tenant  for  life  sans  waste  can  hardly  be  said  to  be  as 
much  owner  of  the  timber  as  the  tenant  in  fee ;  for 
although  the  tenant  for  life  (avoiding  equitable  waste), 
may  fell  and  dispose  of  the  timber  in  his  lifetime,  were 
he  to  sell  growing  trees  they  would  go  to  the  remainder- 
man or  reversioner,  if  not  severed  from  the  soil  in  his 
lifetime;  whereas  the  tenant  in  fee  might  by  sale  or 
conveyance  give  the  purchaser  an  absolute  and  permanent 
interest  in  the  trees  against  all  the  world.  Nevertheless 
I  think  that  the  rights  and  liabilities  of  tenant  for  life 
sans  waste  may  be  taken  as  a  measure  of  the  rights  and 
liabilities  of  devisee  in  fee  subject  to  an  executory  devise 
over. 

The  only  analogy  at  all  unfavorable  to  this  view  of  the 
case  is  that  of  tenant  in  tail,  with  the  reversion  in  the 
crown,  and  tenant  in  tail  under  an  act  of  parliament 
which  precludes  the  barring  of  the  entail.  Such  tenants 
in  tail  are  considered  dispunishable  of  waste, — this  being 
an  incident  of  tenancy  in  tail, — probably  arising  from 
the  power  which  generally  subsists  of  barring  the  entail, 
and  it  not  having  been  thought  fit  to  make  an  exception 
in  respect  of  those  rare  cases  in  which  the  power  of 
barring  the  entail  is  withheld.  But  in  the  MarJbcraugh 
Case  (a),  although  the  Court  would  not  interfere  on  the 
mere  ground  that  the  tenant  in  tail  was  prohibited  by 
statute  from  barring  the  entail — yet,  having  regard  to 
the  enactment  "  that  Blenheim  House  should  in  all  times 
descend  and  be  enjoyed  with  the  honors  and  dignities 

of 

(a)  3  Madd.  498. 
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of  the  family/*  it  was   held  that  the  Court  ought  to        1860. 
interfere   not  only  to  prevent  the   destruction  of  the 
bouse,  but  also  to  protect  the  timber  essential  to  the 
shelter  and  ornament  of  the  house  (a). 

There  is  an  analogy  which  entirely  accords  with  the 
distinction  made  by  the  Vice-Chancellor  in  this  decree 
between  legal  and  equitable  waste,  viz.  the  case  of 
**  tenant  in  tail  after  possibility  of  issue  extinct'* — who 
is  dispunishable  of  legal  waste  in  respect  of  the  estate 
of  inheritance  which  was  once  in  him,  but  may  be  re- 
strained by  injunction  from  committing  equitable  waste, 
this  being  an  abuse  of  his  legal  power. 

For  these  reasons  I  think  that  the  decree  of  the  Vice- 
Chancellor  as  he  pronounced  it  should  in  all  respects  be 
aflSrmed,  and  that  the  appeal  must  be  dismissed  with 
costs. 

(a)  3  Madd.  549. 
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LEYLAND  v.  ILLINGWORTH. 

Jii/5f4,  11. 

Before  The     HpHIS  was  an  appeal  motion  by  a  purchaser  of  pro- 

TICE8."*"  perty  sold  under  the  decree  of  the  Court,  sedLing 

A  property       to  be  allowed  compensation  for  an  alleged  misdescription 

■ituate  in  a       j^  ^Y\e  particulars, 
town,  and  * 

comprising  a 

warehouse  The  property  consisted  of  a  freehold  house  at  Brad^ 

steam-engine,  f^^t  in  Yorkshire^  with  stable  and  outbuildings,  and  of 
wasdescnbed  adjacent  business  premises,  consisting  of  a  counting- 
of  sale  under  a  house,  ofSces  and  ware-rooms,  with  a  steam-engine, 
"weU  supplied  C'^ginc-l^ouse,  boiler-house,  &c.,  the  steam-engine  being 
with  water."  a  small  one  of  six-horse  power.  The  particulars  con- 
was  welPsup-  t^ii^cd  the  following  statement : — 
plied  with 
watei^  but  only      n  Thegg  premises  are  cellared  throughout,  are  weUiup^ 

works  of  the  plied  with  water ^  and  have  recently  been  erected  by  Mr. 
S^ymenfof  ^^^^  regardless  of  expense." 

water  rates, 

there  being  no       'pjjg  j  j^jj  condition  provided  that  if  any  error  or  mis- 
natural  supply.  *^    .  ,  "^ 
The  manufac-  statement  should  appear  in  the  particulars,  it  should  not 

tow^were  ^  entitle  the  purchaser  to  be  discharged  from  his  purchase, 
generally  sup-  but  compensation  was  to  be  made,  the  amount  to  be 

water  from       settled  by  the  Judge  in  Chambers, 
wells  upon  the 

themselves.  The  Appellant  Mr.  Webster,  who  was  a  house  agent 

though  small  residing  in  the  immediate  neighbourhood  of  the  property, 
steam-engines  °  °  x      r      ^» 

in  warehouses  became 

frequently 

were  not : — Held^  that  there  was  a  misdescription,  and  that  a  purchaser  who  pur- 
chased on  the  faith  of  the  description  in  the  particulars,  without  knowing  the  real  state 
of  the  case,  could  not  be  compelled  to  complete  his  purchase  without  compensation. 

The  application  of  the  purchaser  for  compensation  was  refused  with  costs  in  the 
Court  below,  but  on  appeal  he  was  held  entitled  to  be  paid  his  costs,  both  of  the  pro- 
ceedings in  the  Court  below  and  in  Chambers,  and  his  costs  of  the  appeal  motion. 
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became  the  purchaser  at  1,720/.  Very  shortly  after  the  1860. 
tale  he  discovered  that  the  only  supply  of  water  on  the 
premises  was  from  the  Bradford  Waterworks,  A  well 
had  been  sunk  upon  the  property,  but  it  appeared  that  it  1"«o^o»t"* 
had  no  natural  supply.  From  the  evidence  on  the  part 
of  the  purchaser  it  appeared  that  water  rates  to  the 
amount  of  more  than  20/.  a  year  would  have  to  be  paid 
for.  the  supply  of  water  necessary  to  keep  the  steam- 
engine  at  regular  work. 

The  purchaser,  as  soon  as  he  had  discovered  the  want 
of  a  natural  supply  of  water,  complained  to  the  solicitors 
of  the  Plaintiff,  who  denied  his  title  to  any  compensa- 
tion. The  purchaser  therefore  moved  before  Vice-Chan- 
cellor  Stuart  that  he  might  be  allowed  to  retain  300/. 
out  of  the  purchase-money  by  way  of  compensation,  or 
that  an  inquiry  might  be  directed  as  to  the  amount  of 
compensation  to  which  he  was  entitled.  The  Vice- 
Chancellor  refused  the  application  with  costs. 

It  was  clearly  established  in  evidence  that  many  large 
manufacturing  establishments  in  Bradford,  some  of 
which  were  on  a  higher  level  than  the  purchased  pro- 
perty, were  supplied  with  water  from  wells  upon  the 
properties  themselves.  The  evidence  indeed  of  the  col- 
lector of  rates  went  to  show  that  all  the  steam-engines 
employed  in  the  spinning  and  manu&cture  of  worsted 
within  the  borough  were  supplied  with  water  from  na- 
tural sources  upon  the  properties  in  which  they  were 
erected,  though  there  were  various  small  steam-engines 
in  warehouses  which  were  supplied  from  the  water- 
works. He  further  deposed,  that  the  expression  "  well 
supplied  with  water**  was  *'  a  well  known  and  familiar 
mode  of  describing  premises  in  this  district  which  have 
independent  and  ample  supplies  of  water  arising  on  the 
premises  themselves,  and  which  are  not  dependent  on 

any 


250  CASES  IN  CHANCERY. 

I860.        any  other  supply;  and  such  an  expression  would  un* 
J^^^^"^       doubtedly  lead  any  one,  not  knowing  positively  the  fact 
V.  to  be  otherwise,  to  the  conclusion  that  the  premises  were 

Illimoworth.  j.j^yg  supplied  without  any  aid  from  other  sources." 

Mr.  JBacon  and  Mr.  Freeling  for  the  Appellant 

This  is  a  clear  case  of  misdescription,  and  to  a  very 
serious  amount  as  regards  the  value  of  the  property.  •  It 
is  not  necessary  to  resort  to  the  evidence  as  to  what 
meaning  is  attached  in  Bradford  to  the  expression  ^^  well 
supplied  with  water;"  it  is  sufficient  to  advert  to  the 
clearly  established  fact  that  all,  or  nearly  all,  the  manu- 
factories in  Bradford  are  supplied  with  water  from  sources 
on  the  premises,  without  recourse  to  the  waterworks ;  and 
that  being  so,  the  purchaser  would  necessarily  understand 
by  the  expression  that  the  property  was  well  supplied  in 
that  way.  The  Vice-Chancellor  thought  that  it  was  the 
purchaser's  business  to  inquire  how  the  premises  were 
supplied  with  water ;  and,  moreover,  that  the  purchaser, 
who  lived  close  by,  must  be  presumed  to  have  known  the 
real  state  of  the  case.  Bi/er  v.  Hargrave{a)  answers  both 
these  points;  and  in  Price  v.  Macaulay(b)  it  was  held, 
that  a  vendor  who  makes  a  misrepresentation,  and  de- 
fends himself  on  the  ground  that  the  purchaser  was  not 
misled,  is  bound  to  show  clearly  that  the  purchaser  did 
know  the  real  state  of  things.  Martin  v.  Cotter  (c)  pro- 
ceeds on  a  similar  principle,  and  shows  that  a  vendor  is 
not  at  liberty  to  make  a  misrepresentation  and  say  that 
the  purchaser  might  have  found  out  the  truth  by  inquiry. 
We  could  not  move  to  be  discharged  from  our  purchase, 
as  we  should  have  been  met  by  the  11th  condition,  but 
the  purchaser  would  rather  not  take  the  property  at  all. 
He  is,  however,  willing  either  to  be  discharged  from  bis 
purchase  or  to  complete  it  with  compensation. 

Mr. 

(o)  10  Ves.  505.  (c)  3  Jo.  4  Lot.  496. 

(6)  2  De  G.,  M.  *  G.  339. 


Illingwoeth. 
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Mr.  Elmsley  and  Mr.  Pemberlon  for  the  Plaintiff;        1860. 

Mr.  Malins  and  Mr.  G.  Z.  Russell  for  Defendants.  v^v-^/ 

Leyland 

We  contend  that  it  appears  from  the  evidence  that  the  ^  v. 
purchaser  knew  the  fact  that  the  premises  were  supplied 
with  water  only  from  the  waterworks.  If  so  he  clearly 
has  no  case,  for  he  was  not  misled.  But  if  the  Court 
should  be  of  opinion  that  he  is  not  proved  to  have 
known  the  real  state  of  things,  we  say  that  he  must  fail 
on  another  ground — that  this  was  not  a  misrepresenta- 
tion, but  a  vague  representation  of  such  a  character  as  to 
put  a  purchaser  on  inquiry.  There  is  no  statement  in 
the  particulars  that  the  property  is  supplied  with  water 
by  a  well.  Suppose  a  house  in  London  were  advertised 
for  sale  in  these  terms,  would  any  one  understand  them 
to  mean  that  there  was  a  well  ?  In  Dyer  v.  Hargrave 
it  is  admitted  that  if  there  is  only  a  vague  expression  as 
to  a  patent  matter,  the  purchaser  cannot  allege  it  as 
a  misrepresentation.  Scott  v.  Hanson  (a);  Trouser  v. 
Newcome(b)\  Fenton  v.  Browne  (c),  all  lay  down  the 
same  rule.  In  Price  v.  Macaulay  there  was  a  distinct 
definite  misrepresentation.  Here  vague  words  about 
water  supply  were  used  as  to  property  situate  in  a 
neighbourhood  where  two  modes  of  supplying  water 
were  common,  and  the  purchaser  was  put  upon  inquiry 
which  mode  was  intended. 

Mr.  JBacon  in  reply. 

Judgment  reserved. 


The  Lord  Justice  Knight  Bruce. 


It  appears  to  me  that  the  particulars  of  sale  in  this       July  9. 
case  must,  by  the  paragraph  containing  the  words  "  well 

supplied 

(a)  1  Sim.  13  ;  1  Russ.  if  My.  (6)  3  Mer,  704. 

128.  (c)  14  Vet,  144. 
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1860.        supplied  with  water/*  be  taken  to  have  substantially  and 
in  effect  represented  the  property  in  question  as  supplied 
with  water  by  a  spring  rising  in  it,  or  by  a  running 
JLUMowoETH.  gj^gaiD  passiug  through  or  into  it,  and  so  supplied  as  a 

matter  of  right  belonging  or  incident  to  the  property, 
without  rent  or  payment  of  any  kind  for  the  water  or  its 
use;  and  that  every  stranger  reading  them  was,  if  not 
bound  to  understand,  at  least  justified  in  understanding 
them  thus.  But  such  a  state  of  things  does  not,  nor  did 
at  the  time  when  the  particulars  were  printed,  or  at  the 
time  of  the  sale,  exist.  The  only  supply  of  water  to  or 
in  or  upon  the  property  is  and  then  was  obtained  from 
the  Corporation  of  Bradford  by  means  of  pipes,  through 
which,  for  an  annual  pecuniary  consideration  amounting 
to  not  less  than  20/.,  and  therefore  substantial,  that  cor- 
poration causes  water  to  be  transmitted  from  a  reservoir 
or  stream,  over  which  those  interested  in  the  property 
sold  seem  to  have  no  power,  but  which  seems  to  be  in 
the  ownership,  or  wholly  or  to  a  great  extent  under  the 
control,  of  the  corporation,  a  body  that  seems  to  supply 
other  property  in  Bradford  with  water  in  the  same  way; 
very  much  in  the  manner,  I  suppose,  in  which  the  New 
River  Company  supplies  water  to  many  parts  of  the 
town  in  which  we  are. 

The  particulars  of  sale  therefore,  in  the  representation 
which  they  contained  as  to  the  supply  of  water,  were 
materially  inaccurate,  were  importantly  otherwise  than 
true,  as  the  matter  appears  to  me,  though  I  do  not  im- 
pute fraudulent  or  dishonest  intention  to  any  one.  The 
purchaser  says  that  he  is  consequently  entitled,  either  to 
be  released  from  his  bargain,  or  to  have  compensation  for 
the  misrepresentation  and  on  account  of  the  corporation 
payment;  and  in  this  claim  I  think  him  well  founded  and 
right,  unless  he  has  waived  it,  or  had,  when  he  became  a 
bidder  or  contractor,  knowledge  or  notice  that  the  par- 
ticulars 
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ticulars  were  in  this  respect  untrue  or  inaccurate.  Waiver        I860.* 
being  out  of  the  case,  it  has  been  endeavoured  to  prove 
knowledge  or  notice  against  him.     I  think  however  that  v. 

the  attempt  has  failed,  completely  fttiled,  and  that  he  is 
entitled  to  assert  that  he  was  deceived  by  the  particulars 
80  fiur  as  the  water  supply  is  concerned.  He  offers  to 
the  vendors  the  option  of  relieving  him  from  the  contract 
or  giving  hhn  compensation.  If  they  do  not  elect,  I 
think  that  he  ought  to  be  discharged  from  the  contract. 
But  in  either  case  I  conceive  that  he  should  have  his 
costs  inciBTed  by  affidavits  and  otherwise  in  the  Cham- 
bers and  Court  of  the  Vice-Chancellor,  as  well  as  here, 
to  the  present  time,  though  possibly  he  may  if  the  case 
shall  take  the  turn  of  compensation  be  awarded  less  than 
he  has  claimed — a  point  as  to  which  I  have  no  opinion — 
for  his  opponents  have  throughout  endeavoured  to  hold 
him  to  his  bargain,  and  have  wholly  resisted  his  demand 
for  compensation,  insisting  that  he  was  entitled  to  none. 
I  ccHQsider  them  wrong  throughout.  The  number  of 
affidavits  seems  extraordinarily  great  on  both  sides  in 
such  a  dispute,  and  I  have  doubted  whether  the  attention 
of  the  Taxing-Master  should  not  be  called  to  this.  There 
seems  however  reason  to  think  it  probable  that  the  pur- 
chaser is  scarcely  or  not  at  all  to  blame  for  it. 

T%e  Lord  Justice  Turner. 

I  am  also  of  opinion  that  the  purchaser  in  this  case 
must  be  discharged  from  the  purchase  or  be  allowed 
compensation.  The  property  purchased  by  him  is  de- 
scribed in  the  particulars  as  well  supplied  with  water.  If 
the  question  had  been  whether  the  supply  of  water  was 
adequate  or  inadequate,  the  case  would  probably  have 
fallen  within  the  authorities  referred  to  in  opposition  to 
the  purchaser's  claim.  It  would  have  been  a  question  of 
opinion,  not  of  fact,  and  the  purchaser  would  have  been 

put 
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1860.        put  upon  inquiry.     But  there  is  no  such  question  in  this 
Lbtland      ^*®^*    '^^®  description  in  the  particulars  is  a  representa- 
9,  tion  of  a  fact^  and  the  true  question  is,  whether  it  was  a 

fair  representation  of  the  fact.  I  am  of  opinion  that  it 
was  not — that  it  was  calculated  to  lead  the  purchaser  to 
believe,  as  I  am  satisfied  upon  the  evidence  that  he  did 
believe,  that  there  was  a  supply  of  water  upon  the  pro- 
perty itself;  not  that  the  water  was  to  be  obtained  only 
by  the  payment  of  a  water  rate.  If  all  the  property  in 
Bradford  had  been  supplied  with  water  only  by  means  of 
the  corporation  or  other  waterworks  the  case  might  have 
been,  and,  as  I  think,  would  have  been,  different ;  for  the 
purchaser  might  then  have  been  taken  to  have  known  that 
the  expression  **  well  supplied  with  waler*'  meant  well 
supplied  with  water  upon  payment  of  water  rates :  but  tile 
evidence  abundantly  shows  that  other  properties,  even  at 
a  higher  level  than  the  purchased  property,  have  supplies 
of  water  upon  the  properties  themselves,  and  the  pur- 
chaser in  this  case  may  therefore  well  have  supposed 
that  this  property  had  the  lik^  supply.  The  argument 
put  forward  upon  this  part  of  the  case  as  to  the  difference 
between  the  supply  of  water  to  manufactories  and  to 
warehouses  is  much  too  refined  to  form  the  ground  of 
imputing  knowledge  to  the  purchaser.  Lord  Eldon*s 
observation  in  Stewart  v.  AllUtonia),  *^l  should  have 
great  difficulty  in  decreeing  a  specific  performance  where 
the  description  is  at  the  least  of  so  ambiguous  a  nature 
that  it  cannot  with  certainty  be  known  what  it  was  that 
the  purchaser  imagined  himself  to  be  contracting  for,** 
seems  to  me  to  be  decisive  of  this*  case. 

(a)  1  Mer.  33. 
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WALKER  V.  WALKER. 

Jufy  14^  18. 

^T^HIS  was  an  appeal  from  the  decision  of  Vice-Chan-    Before  TAc 

cellor  Wood  overruling  a  demurrer.  Chancellor 

Lord 

_-  Campbell 

The  Plaintiff  John  Walker 'hy  his  bill,  claimed  to  be  .  ,   ,  ,    ,  * 

'    J  ^  A  testator  be- 

entitled  absolutely  to  a  legacy  of  500/.  under  the  will  of  queathed  500/. 
his  father  John  Walker  the  elder,  dated  in  April,  1855,  e^t'^,ii*^d2"a 

which  contained  the  following  disposition  : —  proviso  that,  if 

the  legatee 

"  First,  I  give  and  bequeath  (subject  to  the  proviso  or  ^  wn?ey  ^* 
^ndition  next  hereinafter  contained)  to  my  son  John  within  six 
Walker,  his  heirs  and  assigns,  the  sum  of  500/.  abso-  request,  his 

lutely:  provided,  nevertheless,  and  it  is  my  mind  and  inte«^tinthe 

MJ9  estate  to 
will,  and  I  do  hereby  expressly  declare  and  direct,  that  if  £.,  another  of 

my  said  son  John,  or  his  heirs  or  assigns,  upon  request,       *^u**^'*. 
shall  or  do  refuse  or  neglect  to  execute  and  deliver,  ditional  gift 
within  six  calendar  months  after  such  request,  a  good,  thenceforth 
valid  and  effectual  conveyance  and  assurance  unto  and  to  wholly  void, 
the  use  of  my  son  Edward  Walker^  and  his  heirs  and  after  the  eze- 
assigns,  of  the  share,  estate  and  interest  of  or  belonging  cujion  ^^J** 
to  him  the  said  John  Walker  of  and  in  the  Brook  End  all  the  lega- 
estate,  with  its  appurtenances,  and  of  which  I  now  stand  |he'B''wItate"* 
seised  or  possessed  as  tenant  for  life,  and  that  free  and  far  300/.: — 
clear  and  absolutely  discharged  of  and  from  all  incum- -w^^i^^  ^ji, 

brances,  charges,  claims  and  demands  whatsoever,  the»  entitled  to  the 

,  600/.,  dis- 

and  in  such  case  the  said  sum  of  500/.  or  any  part  charged  of  the 

thereof  shall  not  be  paid  or  payable,  and  the  said  con^  condiuon. 
ditional  gift  and  bequest  shall  in  such  event  be  and  be- 
come from  thenceforth  wholly  null  and  void  to  all  intents 
and  purposes  whatsoever." 

The  testator's  residuary  real  and  personal  estate  was 
given  upon  trusts  for  sale. 

Vol.  II— g,  S  D.F.J.      At 
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I860.  At  the  date  of  the  will  the  Brook  End  estate  stood 

^^T"  limited  to  the  use  of  the  testator  for  life,  with  remainder 
Walkie 

V.  to  the  use  of  his  children  as  tenants  in  common  in  fee. 


Walker. 


The  testator  died  in  1858,  having  in  1856  purchased 
of  the  Plaintiff  his  interest  in  the  Brook  End  estate  for 
300/. 

Mr.  Willcock  and  Mr.  T.  H,  Terrell  in  support  of 
the  appeal. 

The  question  raised  upon  this  demurrer  is  whether 
the  Plaintiff,  under  the  circumstances  stated  in  the  bill, 
is  entitled  to  receive  the  500/.  given  to  him  in  the  tes- 
tator's will,  or  whether,  by  reason  of  the  condition 
attached  to  the  legacy  having  become  impossible,  the 
disposition  has  become  void.  The  Vice-Chancellor  was 
of  opinion  that,  as  the  condition  had  become  impossible 
of  performance  through  the  act  of  the  testator  himself,  the 
legacy  had  become  simple  and  unconditional.  But  the 
paramount  object  of  the  testator  to  be  inferred  from  the 
language  of  the  will  was,  not  a  gift  of  500/.  to  his  son 
John^  but  a  gift  of  John's  interest  in  the  Brook  End 
estate  to  the  testator*s  son  Edward.  It  is  a  proposal  to 
Jokn  to  sell  his  share  in  the  Brook  End  estate  for  500/. 
payable  out  of  the  testator*s  estate.  The  intention  was 
not  to  give  an  unconditional  legacy,  but  that  Jokn 
should  be  put  to  his  election.  Here  there  is  no  pay- 
ment to  be  made  of  the  legacy  till  the  condition  shall 
be  performed.  The  condition  is  a  condition  precedent, 
and  assuming  for  the  sake  of  the  argument  that  it 
has  become  impossible  of  performance,  the  legacy  is 
gone  (a).  But  the  performance  of  the  condition  can- 
not be   regarded  as  impossible,  since  the  testator  has 

directed 

0 

(fl)  Co.    Liu,   206  6;     Sfcin-       Com,  Dig,  tit.  Condition,  D,  2. 
burne  on   WillSf  vol,  1,  p.  404; 
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directed  bis  real  estate  to  be  sold,  and  it  is  still  open  to 
the  Plaintiff  to  purchase  the  share  in  the  Brook  End 
estate  to  which  be  was  formerly  entitled  in  remainder. 
The  giflt  of  the  legacy  to  John  was  coercendi  caiis&,  non 
benevoleDti& ;  Lowther  v.  Cavendish  (a). 

Mr.  O.  M.  Oiffard  and  Mr.  W.  W.  Karslake  for  the 
Plaintiff. 

The  testator,  by  purchasing  the  interest  of  his  son 
John  in  the  property  to  be  conveyed^  and  thus  by  his 
own  act  rendering  the  performance  of  the  condition  im- 
possible, must  be  considered  as  having  intended  to  dis-> 
pense  with  the  condition  altogether.  Knowing  that  his 
son  Edward  could  not  obtain  the  Conveyance  from  John, 
and  that  John  had  not  the  estate  to  convey,  he  never- 
theless leaves  in  his  will  this  bequest  of  500L  to  John  ; 
Smith  V.  Cofodery  {b) ;  Gath  v.  Burton  (c) ;  Coventry  v. 
Higgins  {d) ;  Ghraydon  v.  Hicks  {e) ;  Peyton  v.  Bury  ( f). 

Mr.  Tirrrf/ replied. 


257 
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The  Lord  Chancellor. 

I  am  of  opinion  that  the  decision  of  the  Vice-Chan- 
cellor  overruling  this  demurrer  must  be  affirmed,  and 
that  this  appeal  must  be  dismissed  with  costs. 


(a)  1  Edl   99;   Amh.  356;  3 
B.  P.  C.  Ed.  TomL  186. 
(6)  2  &  4  5.  358. 
(c)  1  Bern).  478. 


(d)  14  Sim.  30. 

{€)  2  Atk.  18. 

(/)  2  P.  WfM,  626. 
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July  9,  10. 

Aug,  3. 

Before  The 
Lords  Jus- 
tices. 

A  shipbuilder 
assigned  to  a 
creditor  an  un- 
finished ship, 
and  agreed  to 
complete  it  at 
his  own  ex- 
pense, the 
value  of  the 
finished  ship 
to  be  set  off 
against  an 
equal  amount 
of  the  pre-ex- 
isting debt. 
This  ship- 
builder's 
course 


HOLDERNESS  v.  RANKIN. 

npHIS  was  an  appeal  by  the  Defendants  from  a  decree 
•*-      of  the  Master  of  the  Rolls  establishing  the  title 
of  the  Plaintiff  to  the  proceeds  of  a  ship  called   the 
ChincJias. 


The  Plaintiff  7'homas  Hunter  Holdemess  carried  on 
business  at  Liverpool  as  a  merchant  and  shipowner,  in 
partnership  with  a  Mr.  Chilton.  His  brother  John 
William  Holderness  carried  on  business  as  a  merchant 
and  shipbuilder  at  Hull  in  England^  and  at  Richibucto 
in  New  Brunswick.  His  course  of  business  was  to 
build  ships  on  bis  own  account,  and  sell  them  when 
completed,  and  evidence  was  adduced  to  show  that  in 
oir  trade  the  whole  course  of  his  previous  "business  he  had  only 
was  to  build      j^^jj^  ^^^  gjjjp  ^^  order.     There  were  considerable  busi- 

ships  on  his  *^  rr  i  o 

own  account  ness  transactions  between  the  firm  of  Holderness  or 
whtr"om-™  CAt7toii  and  J.  W.  Holderness,  in  the  course  of  which 
Dieted.   Before  J".  W.  Holderness  had  become  considerably  indebted  to 

complet?d\his   holderness  ^f  Chilton. 

ship  he  became  In 

bankrupt : — 

Hddt  that  the  ship  did  not  pass  to  his  assignees  as  being  within  his  order  and  dispo- 
sition. 

The  creditor  having  filed  his  bill  to  establish  his  right  to  the  proceeds  of  the  ship 
(which  had  been  sold  without  prejudice  under  an  arrangement  between  him  and  the 
assignees),  the  assignees  by  their  answer  submitted,  that  the  assignment  did  .not  pass 
the  property  in  the  ship,  and  that  if  it  did,  the  ship  passed  to  them  as  being  within 
the  order  and  disposition  of  the  bankrupt;  that  tlie  transaction  was  a  m3rtgage  and 
not  a  sale,  and  that  it  was  not  entered  into  for  its  ostensible  purpose ;  but  they  did 
not  raise  the  point  thai  the  assignment  was  a  fraudulent  preference,  or  otherwise  ob- 
jectionable on  the  ground  of  fraud : — Held,  that  the  case  of  fraud  or  fraudulent  prefer- 
ence was  not  open  to  them;  and,  per  the  Lord  Justice  Turner^  it  could  not  have  been 
effectually  raised  without  a  cross  bill ;  and  as  the  assignees  had  had  ample  opportu- 
nities of  investigating  the  case  in  time  to  raise  the  case  of  fraud  by  their  answer,  leave 
ought  not  now  to  be  given  to  file  a  cross  bill  for  the  purpose  of  raising  it. 
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In  October,  1867,  J.  W.  Holdemess  having  failed  to        1860. 
make  some  payments  which  he  had  agre*ed  to  make  in    ^^^^^^^ 

.  HOLDERNESS 

reduction  of  his  debt,.  T,  H,  Holderness  pressed  him  for  t>. 

payment  or  security.  J.  W.  Holderness  at  that  time  Rankin. 
was  about  building  three  ships  at  Richibucio,  one  of 
which,  the  Chinchas,  was  then  about  one-fourth  finished, 
another  not  so  much,  and  the  third  was  not  yet  laid 
down.  A  negotiation  then  commenced,  which  ended  in 
the  execution  of  the  indenture  of  the  16th  of  November , 
which  is  stated  below.  The  evidence  as  to  the  state  of 
the  afl&irs  of  J,  W,  Holdemess  at  this  time  was  not  very 
precise  ;  it  was  clear  that  he  was  in  difficulties,  but  it  did 
not  appear  whether  he  was  insolvent,  nor  was  it  shown 
that  the  Plaintiff  considered  him  to  be  so. 

On  the  16th  of  November ,  1857,  an  indenture  was 
executed,  made  between  J,  W.  Holderness  of  the  one 
part  and  T.  H.  Holderness  of  the  other  part,  by  which, 
after  reciting  that  J.  W,  Holderness  owed  T.  H  Holder^ 
ness  about  30,000/.,  together  with  interest  thereon,  and 
having  failed  to  make  certain  payments  agreed  upon  to 
be  made  by  the  said  «/.  W,  Holderness  to  the  said  1\  ff. 
Holderness,  and  being  desirous  to  have  further  time 
allowed  him,  the  said  J.  W,  Holdemess  in  the  then 
present  year  had  agreed  in  manner  thereinafter  men- 
tioned; and  that  J.  W.  Holderness  was  then  building 
and  intended  to  build,  at  his  ship-yard  and  adjacent 
ship-yard  at  Kingston  (Richibucto)  in  North  America, 
three  sailing  vessels,  that  was  to  say,  one  of  the  burthen 
of  one  thousand  and  seven  hundred  tons,  and  another  of 
the  burthen  of  one  thousand  and  three  hundred  tons, 
and  another  of  the  burthen  of  six  hundred  tons  or  there- 
abouts, and  which  three  vessels  were  then  in  progress 
and  building,  or  intended  so  to  be ;  and  that  T.  H. 
Holdemess  was  desirous  of  purchasing  the  vessels  from 
J.  W.  Holderness,  to  which  J.  W.  Holdemess  had  con- 
sented 
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1860.       sented  and  agreed  on  the  terms  and  conditions  there- 
„      "  inafler   mentioned,  it  was  agreed  by  and  between  the 

HOLDBKNEM 

V.  parties  that  the  ships  should  be  purchased^  and  were 

Rankim.  thereby  purchased  at  the  following  rates^  that  was  to 
say,  the  first  ship  at  the  rate  of  6/.  per  ton,  and  the 
other  two  at  the  rate  of  7/.  10s.  per  ton,  builder's  mea- 
surement, to  be  completed,  fitted  and  found  as  was 
usual  on  the  finishing  and  completing  of  new  ships,  and 
to  be  delivered  to  T,  H.  Holdemess  in  one  of  the  docks 
in  Liverpool^  without  damage  or  expense ;  and  that  the 
said  first-named  ship,  of  the  tonnage  of  1,700  tons, 
should  be  launched,  completed  and  despatched  to  Britain 
with  a  full  cargo,  on  or  before  the  1st  of  July,  1858,  the 
second  ship  of  1,300  tons  on  or  before  the  1st  of  August, 
1868,  and  the  third  ship  of  600  tons  on  or  before  the  1st 
of  September,  1858.  It  was  then  recited  that  •/.  W. 
Holderness  covenanted  with  T.  H.  Holdemess  that  be 
J.  W.  Holderness  would  load  at  Richibucto  the  said 
three  vessels  with  spruce  and  pine  deals  at  the  rate 
therein  mentioned,  and  load  and  convey  them  by  the 
three  vessels  at  the  freight  of  4Z.  per  Petersburg  stand- 
ard hundred,  and  that  the  amount  of  the  said  cargoes,  as 
well  as  the  said  vessels,  should  be  a  set-ofT  against  the 
sum  due  to  T.  JET.  Holderness,  or  any  further  advances 
which  might  be  made  by  the  said  T»  H.  Holderness 
under  the  firm  of  Holdemess  Sf  Chilton.  And  by  a 
second  operative  part  it  was  witnessed  to  the  effect  that 
J.  W.  Holdemess,  in  order  to  secure  T.  H.  Holdemess 
in  the  payment  of  the  said  sum  due  and  further  advances, 
granted,  bargained  and  sold,  assigned  and  set  over  to 
T.  H.  Holdemess,  his  executors,  administrators  and 
assigns,  the  hulls  of  the  said  three  ships  then  building,  or 
thereafter  to  be  built,  in  the  ship-yard  of  the  said  J.  W. 
Holdemess,  at  Kingston  aforesaid,  together  with  the 
masts,  spars,  riggings,  ropes,  sails,  iron,  ironwork,  blocks, 
chains  and  all  other  materials  prepared  or  intended  to 

be 
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be  used  in  the  construction,  finishing,  completing,  rigging  I860, 
and  equipping  the  three  vessels  for  sea,  of  whatsoever 
description  the  same  might  be,  and  wheresoever  situate  ; 
and  also  three  to  four  million  superficial  feet  of  pine  and  Ramun. 
spruce  deals,  then  partly  lying  on  the  steam  mill  wharf 
of  J,  W.  HoldemesSf  at  Kingston  aforesaid ;  and  also 
the  logs  of  timber  to  be  manufactured  intp  deals  at  the 
expense  of  J.  W.  HoldemesSf  his  executors,  adminis- 
trators or  assigns,  to  have  and  to  hold  the  said  three 
ships  or  vessels,  the  said  deals,  logs  and  all  other  the 
above-bai'gained  premises  unto  T,  JET.  Holdemess,  his 
executors,  administrators  and  assigns,  as  his  goods  and 
chattels,  from  thenceforth  for  ever.  And  J.  W.  Hoi- 
demess  agreed  with  T.  H,  Holderness  that  he  J.  W. 
Holdemess,  his  executors  and  administratoi*s,  would 
proceed  with  all  despatch,  and  with  the  materials  above 
mentioned,  and  such  other  as  might  be  necessary,  and 
with  his  workmen  and  at  his  expense,  build,  launch, 
equip  and  fully  complete  the  three  vessels  for  sea ;  and 
that  the  three  ships  should  be  launched,  completed, 
loaded  and  despatched  to  sea  on  or  before  the  1st  day  of 
September  then  next,  or  as  soon  after  as  possible,  and 
be  delivered  to  T.  H.  Holderness  in  Liverpool,  And 
J.  W.  Holderness  further  agreed  that  he  would  from 
time  to  time  execute  to  T,  H.  Holderness  such  further 
agreements  or  writings  as  should  be  required  by  T.  H. 
HoldemesSy  or  his  agents  or  attornies,  for  the  purpose  of 
more  perfectly  securing  the  vessels  to  him  as  collateral  se- 
curity for  the  payment  of  the  advances  so  made,  and  would 
on  launching  each  of  the  ships  sign  all  such  documents  as 
might  be  necessary  to  have  it  registered  in  the  name  of 
T.  H.  Holdertiess  or  his  nominee,  or  if  required  to  be 
registered  in  the  name  of  J^.  W.  Holderness,  that  then  he 
would  execute  a  power  of  sale  to  T.  H  Holderness  for 
each  cf  the  ships,  containing  a  nominal  sum  as  the  lowest 
rate  at  which  such  ship  was  to  be  sold.     And  J.  W. 

Holderness 
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I860.        Holderness  further  agreed  with  T.  H,  Holdemess  that  on 
„  each  of  the  vessels  being  launched  and  ready  for  loading 

n  OLDER  NESS 

V.  he  would  put  on  board  each  of  them  a  cargo  of  deals,  to 

be  provided  by  him,  the  first  of  which  should  be  the 
deals  above  mentioned,  the  whole  of  which  cargoes 
should  be  shipped  for  and  be  consigned  to  T,  H.  Hol- 
derness towards  payment  of  the  said  sum  of  30,000/., 
and  other  advances  which  might  thereafter  be  made ; 
and  it  was  also  agreed  that  T.  H.  Holderness  should  be 
at  Irberty  to  insure  the  vessels  while  on  the  stocks 
against  fire  and  against  risk  in  launching,  and  to  insure 
each  ship  and  cargo  for  the  voyage  to  Britain,  at  the 
costs  and  charges  of  J.  W,  Holderness, 

J,  W,  Holderness  was  resident  at  this  time  in  England, 
his  business  at  Richibucto  being  managed  by  his  agent 
Mr.  George  Macleod.  Directions  were  sent  out  to  Mr. 
Macleod  to  proceed  with  the  ships,  but  the  fact  of  the 
assignment  was  not  communicated  to  him,  nor,  so  far  as 
it  appeared,  to  any  one ;  and  evidence  was  adduced  to 
show  that  William  Macleod,  a  relation  of  George  Mac^ 
leod,  advanced  money  to  George  Macleod  for  the  pur- 
pose of  completing  the  ships,  in  the  belief  that  they 
remained  the  property  of  the  bankrupt. 

The  Chinchas  was  launched  on  the  19th  of  May, 
1858.  J.W.  Holderness  became  bankrupt  on  the  10th 
of  June,  1858,  and  on  the  19th  the  Chinchas  was  re- 
gistered in  the  name  of  the  Plaintiff,  who  had  sent  out  a 
Mr.  Charles  Brown  to  take  possession  of  her.  It  viras 
a  disputed  question  of  fact  whether  Mr.  Brown  had 
taken  possession  of  the  vessel  as  agent  of  the  Plaintiff 
before  the  bankruptcy,  and  whether  he  was  not  in  reality 
merely  the  agent  of  the  bankrupt,  but  the  Court  did  not 
consider  it  necessary  to  determine  either  of  these  points. 

In 
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In  t/ti/y,  1858|  a  person  acting  in  New  Brunswick  on        1860. 
behalf  of  the  assignees  obtained  from  the  Colonial  Courts       ^-^v-^^ 
an  injunction  to  prevent  the  vessel  from  being  taken  out  «. 

of  the  jurisdiction.  An  arrangement  was  then  entered  R^nk'n. 
into  between  the  Plaintiff  and  the  assignees  that  the 
vessel  should  be  despatched  to  Liverpool  and  sold  by 
a  Mr.  Rankin,  and  that  the  freight  should  also  be  re- 
ceived by  him,  without  prejudice  to  any  question,  and 
that  the  rights  of  the  parties  should  be  determined  by 
the  English  Courts.  The  bill  was  accordingly  filed  in 
the  present  suit,  praying  for  a  declaration  that  the  Chin- 
chas  was  the  absolute  property  of  the  Plaintiff,  and  for 
payment  to  him  of  the  proceeds  of  the  sale  and  of  the 
freight. 

The  assignees  by  their  answer  set  out  a  letter  of  the 
Srd  of  November,  1857,  from  the  Plaintiff  to  J.  W. 
Holderness,  making  an  offer  for  the  ships  at  6/.  per  ton ; 
and  adding,  "  should  I  resell  for  more  money,  then  you 
have  the  benefit  to  that  extent."  They  further  alleged 
that  the  assignment  of  the  ships  was  obtained  by  the 
Plaintiff  for  the  purpose  of  enabling  him,  if  he  thought 
proper,  to  obtain  advances  of  money  on  the  security  of 

• 

it  from  his  bankers;  that,  at  the  date  of  the  deed,  the 
Chinchas  was  about  one  quarter  finished,  and  that  a  small 
part  of  her  timber  and  rigging  was  at  that  time  appro- 
priated to  her ;  that  scarcely  any  materials  were  appro- 
priated to  the  Flora  Mac  Ivor,  and  none  whatever  to  the 
third  ship;  and  that  in  April,  1858,  the  Plaintiff  wrote  to 
•7.  W.  Holderness  a  letter  set  out  in  the  answer,  in  which 
be  said,  ''you  have  given  security  on  the  three  ships;" 
and  the  answer  also  alleged  several  instances  of  the 
Plaintiff's  having  spoken  of  his  having ''  a  security"  on  the 
ships.  The  answer  also  alleged  divers  circumstances  to 
show  that  the  registration  of  the  Ckinckas  in  the  name 
of  the  Plaintiff  was  accomplished  by  means  of  fraudulent 

concealment 
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1860.  concealment  on  the  part  of  the  Plaintiff,  and  submitted, 

„  "  under  the  circumstances  herein   appearing,   that   the 

V.  Plaintiff  is  not  entitled  to  the  said  ship  Chinchas  or  the 


Rankin. 


earnings  thereof,  and  that  such  ship  was  at  the  date  of 
the  bankruptcy  of  the  said  J.  W.  Holderness  part  of  the 
property  of  the  said  firm  of  Holderness  §f  Macleod,  or  if 
not,  such  property  was  at  such  date  in  the  order  and 
disposition  of  such  last-mentioned  firm  with  the  consent 
of  the  true  owners  thereof." 

The  Master  of  the  Rolls  held,  that  the  deed  of  No- 
vember,  1857,  was  clearly  sufficient  to  pass  the  property 
in  the  ships,  and  that  the  doctrine  of  reputed  ownership 
did  not  apply;  the  case  being  that  of  an  unfinished 
chattel  left  in  the  hands  of  the  manufacturer  for  the 
purpose  of  being  finished.  His  Honor  held,  that  he 
could  not  enter  into  the  further  question  which  had  been 
raised  in  argument,  whether  the  deed  of  November^  1857, 
was  void  as  a  fraud  upon  the  creditors ;  this  question, 
for  raising  which  a  cross  bill  was  in  his  Honor's  opinion 
requisite,  not  being  raised  upon  the  pleadings  at  all. 
His  Honor  accordingly  made  a  decree  in  the  Plaintiff's 
favor  with  costs  (a). 

Mr.  Rouvdell  Palmer^  Mr.  Charles  Hall  and  Mr. 
Bardswell  in  support  of  the  decree. 

We  do  not  claim  any  benefit  from  the  circumstance  of 
the  ship  having  been  registered  in  the  Plaintiff's  name, 
for  that  registration  having  been  effected  afler  the  bank- 
ruptcy could  not  alter  the  rights  of  the  parties.  The 
questions  are,  whether  the  deed  of  November,  1857,  was 
sufficient  to  pass  the  property  in  the  ships,  and  whether 
the  doctrine  of  reputed  ownership  applies.  [Mr.  Selwyn: 
We  do  not  dispute  that,  apart  from  fraud,  the  deed  of 

NonembfTf 

(a)  28  Beat.  180. 
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November^  1857,  was  capable  of  passing  the  property  in        1860. 
the  ship ;  but  we  say  that  it  is  invalid  on  the  ground  of   a^^^"''^^ 
firaud.]     We  contend  that  the  question  of  fraud  is  not  «. 

open  to  the  AppellantSi  for  they  have  not  raised  it  on 
the  pleadings.  There  is  not  a  single  statement  in  the 
answer  pointing  at  fraudulent  preference  or  fraud  of  any 
kind ;  and  even  if  there  were,  the  instrument,  confessedly 
effectual  as  a  legal  transfer  of  the  property,  could  not  be 
set  aside,  except  upon  bill  filed  for  that  purpose.  We 
are  not  prepared  fully  to  meet  this  question,  which  is  not 
on  the  pleadings;  but  even  taking  the  evidence  as  it 
stands,  there  is  no  case  of  unfairness  proved.  It  is  in 
evidence  that  in  November,  1867,  the  Plaintiff  belieTcd 
the  bankrupt  perfectly  solvent,  and  only  took  this  secu- 
rity in  consequence  of  the  urgency  of  his  partner;  but 
even  if  he  had  suspected  the  approach  of  bankruptcy, 
the  security  would  have  been  good,  having  been  given 
solely  in  consequence  of  the  pressure  by  the  creditor; 
John$on  v.  Fesemeyer  (a).  Then,  as  regards  the  doctrine 
of  reputed  ownership,  we  say  that,  having  regard  to  the 
terms  and  nature  of  the  contract,  the  leaving  the  ship  in 
the  hands  of  the  builder  until  its  completion  is  not 
within  the  rule;  Clark  v.  8pence(b);  Muller  v.  Mo$s(c). 
No  false  credit  could  be  obtained  in  such  a  case,  as  it  is 
the  notorious  practice  of  trade  for  makers  to  retain  goods 
in  their  hands  for  the  purpose  of  completion  after  they 
have  ceased  to  be  their  property ;  and  it  is  clearly  the 
general  course  for  ship-builders  to  build  ships  to  order, 
and  not  on  their  own  account,  so  that  the  possession 
of  an  unfinished  ship  by  a  builder  raises  no  impression 
that  it  belongs  to  him;  Hamilton  v.  Bell(d);  Smithes 
Mere.  Law{e)\    Carruthers  v.  Payne  {f)\    Dixon  v. 

YaU$. 

(a)  Z  DeG.ifJ,  13.  {d)  10  Exch,  545. 

(6)  4  Ad.  if  m,  448,  463.  (e)  Paget  697,  700  (fith  ed,) 

(c)  \  M.^S.  335.  (/)  5  Bing,  270. 


Rankin. 


286  CASES  IN  CHANCERY. 

I860.        Yaies(a),     The  evidencei  moreover,  shows  that  if  there 
^^'^^      ever  was  an  apparent  ownership  in  the  bankrupt  after 
r.  November,  1857,  it  was  determined  before  the  bank* 

ruptcy. 

Mr.  Hoare  appeared  for  Rankin,  who  took  no  part  in 
the  discussion. 

Mr.  Selwyn,  Mr.  Eddis  and  Mr.  Mellish  for  the  Ap- 
pellants. 

The  two  questions  of  fraud  and  reputed  ownership 
run  into  each  other.  The  business  carried  on  by  this 
bankrupt  was  not  the  repairing  of  ships  nor  the  building 
ships  to  order,  but  the  building  of  ships  on  his  own  ac* 
count  and  selling  them  in  this  country.  This  was  his 
uniform  practice  with  only  one  exception.  He  bought 
tome  of  the  materials  here  and  was  accustomed  to  send 
out  navigators  to  bring  the  ships  to  this  country.  The 
arrangement  of  1857  was  not  a  sale,  it  was  in  part  in  the 
nature  of  a  mortgage  to  secure  the  Plaintiff's  balance, 
for  it  was  originally  agreed  that  the  bankrupt  should 
have  the  benefit  of  a  sale  at  an  advanced  price,  and  the 
deed  itself  shows  that  the  transaction  was  one  of  security 
only.  One  of  the  ships  was  being  built  by  another  per- 
son for  the  bankrupt,  but  no  mention  was  made  to  that 
person  of  the  alleged  change  of  ownership.  The  case 
'  comes  within  both  the  language  and  spirit  of  the  enact* 
ment  as  to  order  and  disposition.  William  Madeod 
was  induced  to  advance,  money  on  the  assumption  that 
the  ships  belonged  to  the  bankrupt.  Brown  was  sent 
out  in  reality  to  act  as  agent  to  the  bankrupt,  not  of  the 
Plaintiff,  and  he  continued  to  act  throughout  in  the  same 
capacity  and  was  only  nominally  employed  on  behalf  of 
the  Plaintiff,  so  there  was  no  change  of  possession.     As 

regards 

(«)  5  fi.  4  Ai.  313. 
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regards  the  necessity  for  a  cross  bill,  everything  was  left  1860. 
by  agreement  to  be  decided  in  equity,  and  the  property  „  r  uB^-g  , 
being  thus  left  in  medio,  the  same  strictness  of  pleading  _  v. 
is  not  necessary  as  in  cases  where  it  is  necessary  to  take 
a  legal  interest  from  the  opposing  party.  The  answer 
sufficiently  raises  the  question  of  fraud,  and  states  the 
facts  on  which  the  case  of  fraud  is  founded.  But  apart 
from  fraud,  the  assignees  must  succeed  on  the  ground  of 
reputed  ownership;  Hamilton  v.  Bell  (a);  Lingard  v. 
Messiter  (ft) ;  Knowles  v.  Horsfall  (c) ;  Ex  parte  Bat- 
ten (d) ;  Freshney  v.  Carrick  (e) ;  Hornsby  v.  Miller  (/). 
The  doctrine,  it  is  true,  does  not  apply  where  goods  of 
other  persons  are  in  the  possession  of  a  bankrupt  in  the 
ordinary  course  of  his  trade,  but  it  was  not  in  the 
ordinary  course  of  his  trade  to  have  other  men's  un- 
finished ships  in  his  possession,  it  being  a  distinct  trade 
to  build  ships  in  the  colonies  and  sell  them  here.  The 
property  did  not  pass  to  the  Plaintiff  as  purchaser ;  if  it 
had  done  so  an  amount  of  the  debt  equal  to  the  amount 
of  the  purchase-money  would  at  once  have  been  struck 
out.  The  Plaintiff,  in  fact,  took  the  ships  as  mortgagee 
till  they  were  completed,  and  where  personal  chattels  are 
assigned  by  way  of  mortgage,  the  doctrine  of  reputed 
ownership  applies ;  Brydon  t.  Wyley  {g) ;  Lingham  v. 
Biggs  (A).  To  avoid  the  effect  of  the  statute,  there  must 
be  an  actual  change  of  possession,  notice  is  not  enough, 
and  here  there  was  no  notice.  Money  was  actually  ob- 
tained by  the  bankrupt  on  the  faith  of  his  apparent 
ownership.  Ex  parte  Batten  (i),  shows  that  the  fact  of  a 
chattel  being  unfinished  does  not  alter  the  case.  Clark 
V.  Spence,  which  is  cited  against  us,  went  on  the  ordinary 

course 

(a)  10  Exch.  545.  (/)  28  L.  J.,  Q.  B.  99. 

(6)  1  B.  4  C.  308.  (g)  1  Bot,  is  -P.  83. 

(c)  5  B.^  Aid,  134.  (h)   lb.  82. 

(fi)  3  D.  4-  Chitlj/,  328.  (i)  3  D,  ^  ChiUif,  328. 
(0  \  H.if  N.  6o3. 
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I860*       course  of  trade;  Miller  v.  Moss  in  some  degree  appears 

^■^^^'^^      to  support  the  doctrine  that  the  rule  does  not  apply 

9.  where  possession  is  consistent  with  the  agreement,  but 

Ramkiv,       jj^g  point  did  not  call  for  decision,  the  transfer  having 

been  notorious.     In  Carruthers  v.  Payne  the  owner  bad 

demanded  the  goods. 

Mr,  Roundell  Palmer  in  reply. 

It  is  urged  against  us  that  the  transaction  of  No- 
vember,  1847,  took  place  in  contemplation  of  bank- 
ruptcy, that  there  was  a  studied  concealment  of  it,  and 
that  by  such  concealment  Macleod  was  induced  to  make 
advances  to  enable  the  bankrupt  to  complete  the  ship. 
None  of  these  points  are  in  issue.  The  first  point  is  not 
supported  by  the  evidence,  the  answer  does  not  set  up 
any  case  of  studied  concealment,  and  there  is  no  evidence 
that  the  Plaintiff  had  any  notice  that  William  Macleod 
was  making  advances.  The  case  must  be  decided  se- 
cundum allegata  et  probata;  there  is  no  reason  for 
showing  indulgence  to  the  assignees,  who  must  have  had 
full  means  of  knowledge  before  their  answer  was  put 
in,  and  the  arrangement  for  having  the  case  decided  in 
equity  cannot  obviate  the  necessity  for  a  cross  bill. 
Then  as  to  reputed  ownership,  the  property  remained 
with  the  bankrupt  for  a  special  purpose  and  is  not  within 
the  rule ;  Joy  v.  Campbell  (a) ;  Dixon  v.  Yates  (i). 
The  materials  were  sufficiently  appropriated ;  Woods  v. 
Russell  (c) ;  and  Reid  v.  Fairbanks  (cf),  shows  that  the 
property  in  them  passed  by  the  assignment  As  regards 
the  case  attempted  to  be  made  that  the  Plaintiff  was  a 
mortgagee,  the  authorities  only  show  that  a  mortgagee  is 
in  no  better  position  than  a  vendee,  not  that  he  is  in  any 
worse  position.     As  to  the  character  of  the  bankrupt's 

business, 

(o)  1  Sch.  *  Lef.  328.  (c)  5  B.  ^  Aid.  942. 

(6)  5  B.  4^  Ad.  345.  (d)  13  C.  B.  692. 
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banineu,  there  is  no  evidence  to  show  that  his  was  not  I860, 
the  ordinary  business  of  a  shipbuildefi  and  any  individual 
peculiarities  in  his  mode  of  carrying  on  that  business 
are  immaterial.  To  support  the  Defendants'  contention  *^^»"^'»* 
on  this  head  it  would  be  necessary  to  show  that  it  is 
against  the  general  course  of  a  shipbuilder's  business^  not 
merely  against  the  course  of  this  individuars  business^  to 
have  the  possession  of  unfinished  ships  belonging  to  other 
persons. 

Judgment  reserved. 


T%e  Lord  Justice  Knight  Bruce. 

Assuming  the  agreement  of  the  16th  of  November,  Aug,  3. 
1857,  made  between  the  Plaintiff  and  his  brother  the 
bankrupt  (who  was  so  adjudicated  subsequently  to  April, 
1858)y  and  the  transactions  between  them  in  the  year 
1857  subsequent  to  that  agreement,  to  be  not  open  to 
objection  upon  the  ground  of  fraudulent  preference  or 
of  any  fraud,  I  think  that  the  Plaintiff  has  shown  a 
good  title  against  the  assignees  under  the  bankruptcy  to 
the  ship  in  dispute.  For  there  is  here,  as  I  conceive,  no 
case  of  order  and  disposition,  or  reputed  ownership,  es- 
tablished. It  may  have  been,  and  probably  was,  the 
ordinary  course  of  the  business  of  the  bankrupt  as  a 
shipbuilder  in  New  Brunswick,  while  he  carried  it  on,  to 
build  ships  on  his  own  account  only,  and  not  for  others. 
It  may  be  that  before  this  transaction  "  The  Conqueror'* 
was  the  only  ship  not  built  by  the  bankrupt  for  himself 
and  on  his  own  account.  It  may  be  that  Mr.  Brown 
acted  with  respect  to  the  vessel  in  dispute  as  the  agent 
merely  of  the  bankrupt.  Still  I  think  that  it  was  com- 
petent to  the  Plaintiff  to  purchase  from  the  bankrupt  the 
ship  Chinchas  while  in  an  unfinished  state,  to  con- 
tract with  him  for  her  completion,  and  in  order  to  that 

completion 
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1860.  compleiion  to  leave  her  as  she  was  left  in  his  ship-yard, 
without  exposing  the  Plaintiff  to  the  consequences 
alleged  to  result  from  the  bankruptcy.  Is  then  the 
Rankin.  agreement  o(  November,  1857,  or  any  part  of  the  trans- 
actions that  took  place  in  that  year,  affected  by  the  law 
against  fraudulent  preference  or  by  fraud  or  unfairness 
of  any  kind  ?  It  seems  to  me  that  on  the  pleadings  no 
such  question  is  open,  the  answer  of  the  Defendants 
the  assignees  not  having,  as  I  read  or  understand  it, 
raised  or  suggested  any  such  point.  The  decree  appears 
to  me  right. 

The  Lord  Justice  Turner. 

This  case  was  remarkably  well  argued  on  the  part  of 
the  Appellants.  The  argument  at  the  time  did  not 
satisfy  my  mind  that  there  was  any  error  in  the  decree, 
and  further  consideration  has  fully  satisfied  me  that  the 
decree  is  right.  The  Plaintiff  in  this  case  claims  under 
an  assignment  of  a  vessel,  which  was  in  part  built,  and 
which  assignment  was  dated  the  16th  of  November,  1867. 
John  William  Holderness  was  a  ship-builder  in  New 
Brunswich,  He  was  in  the  habit  of  building  ships  there, 
and  sending  them  to  this  country  for  sale.  At  the  date 
of  the  assignment,  the  ship  Chinchas,  which  is  the 
subject  of  the  present  suit,  was  in  the  course  of  being 
built,  and  appears  to  have  been  about  one  quarter 
finished.  Another  of  (he  ships,  which  was  afterwards 
called  the  Flora  Maclvor,  was  building  for  J.  W.  Hol- 
derness in  an  adjoining  yard  belonging  to  a  person  of 
the  name  of  Sutherland,  and  she  was  not  so  far  ad- 
vanced, but  she  had  been  laid  down.  The  other  ship 
was  not  laid  down.  J,  W,  Holderness  having  made 
this  assignment  on  the  16th  of  November,  1857,  after- 
wards became  bankrupt  in  the  month  of  May,  1858, 
and   the   Defendants,  the   present  Appellants,  are   his 

assignees. 


Rankin. 
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assignees.     Disputes  arose  between  them  and  the  Plain-        1860. 

tiffin  respect  of  the  title  to  this  vessel,  and  to  the  freight    J^^^^^^^^ 

which  she  had  earned  in  coming  from  New  Brunswick 

to  Liverpool,  and  it  was  agreed  between  the  parties  that 

the  ship  should  be  sold,  and  the  proceeds  received  and 

the  freight  also  received  by  Mr.  Rankin,  who  is  one  of 

the  Defendants  to  this  bill,  and  therefore  stands  simply 

in  the  position  of  a  stakeholder.     The  Master  of  the 

Rolls  has   decreed  in  favor  of  the  Plaintiff,  and  the 

Defendants  the  assignees  have  appealed  from  that  decree. 

The  points  which  were  raised  upon  the  appeal  were 
these,  that  there  was  fraud  in  the  assignment  of  the  16th 
of  November,  1857  ;  that  that  assignment  was  fraudulent 
and  void  against  creditors ;  and  that  whether  the  assign- 
ment was  or  was  not  fraudulent  and  void  against  cre- 
ditors, these  ships  remained  in  the  order  and  disposition 
of  the  bankrupt,  and  therefore  passed  to  the  assignees. 

As  to  the  first  point,  fi^ud  in  the  assignment,  there 
appear  to  me  to  be  three  questions.  First,  whether  a 
cross  bill  was  or  was  not  necessary  to  raise  the  question 
of  fraud?  Secondly,  whether  the  fraud  is  or  is  not  put 
in  issue  by  the  answer  ?  And  thirdly,  whether  the  fraud 
has  been  established?  Upon  the  first  of  those  three 
points  I  am  of  opinion  that  a  cross  bill  was  necessary 
to  raise  this  question.  The  proceeds  of  this  vessel,  the 
monies  in  the  hands  of  Mr.  Rankin,  represent  the  ship. 
It  was  not  the  purpose  of  the  agreement  under  which 
the  ship  was  sold  at  all  to  disturb  the  rights  of  the 
parties ;  and  the  rights  of  those  parties,  therefore,  in  the 
monies  stand  exactly  as  they  would  have  stood  in  the 
ship,  if  the  ship  had  remained  unsold.  Now  it  is  not 
disputed  that  the  assignment  would  pass  the  legal  in- 
terest in  the  ship,  and  so  long,  therefore,  as  the  deed 
stands,  the  Plaintiff  has  a  title  to  the  ship,  and  it  is  not 

Vol.  II — 2.  T  D  F.J.    according 
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1860.       according  to  the  course  of  this  Court  to  set  aside  a  deed 
^S^^^^"^^      at  the  instance  of  a  Defendant     One  ecoupd  at  leaat  of 
V.'  that  rule  is  this,  that  a  Defendant  is  entitled  to  the 

I^ANKiN.      benefit  of  his  answer,  and  that  no  decree  cai^  be  n^ade 
upon   the    testimony   of  a  single  witness  against  the 
answer.      That    rule    I    understand    still    to    renuun, 
though   the   alterations   in   practice    have  rendered  i^ 
less  applicable   than   it  formerly  was.     But  i^lthough 
there  is  here  no  cross  bill,  I  think  it  is  q^ite  necessary 
to  consider  whether  the  fraud  is  put  in  issi^^  by  the 
answer — whether  the  answer  does  or  doe»  not  set  up 
that  this  deed  was  fraudulent  and  void  by  reason  of  the 
insolvency  of  J.  W.  Hqlderness  at  the  time,  or  of  its 
being  a  fraud  upon  creditors  ;  because  if  it  should  appear 
that  it  was  so,  and  the  answer  has  put  that  point  in  issue* 
the  Court  might  undoubtedly  at  this  time  give  le^e  to 
file  a  cross  bill*     I  am  of  opinion,  however,  that  this 
question  of  fraud  upon  the  creditors  is  not  sufficiently 
put  in  issue  by  this  answer.     The  answer  points  to  the 
deed  being  executed  for  a  different  purpose  from  that 
which  was  expressed  upon  the  face  of  it,  and  the  gase  is 
summed   up  in   paragraph  56  of  the  answer  i^  these 
terms : — "  We  submit  under  the  circumstances  herein 
appearing  that  the  Plaintiff  is  not  entitled  to  the  said 
ship  Chinchas,  or  the  freight  or  earnings  thereof,  apd 
that  such  ship  was  at  the  date  of  the  said  bankruptcy  of 
the  said  J,  W.  Holdemess  part  of  the  property  of  the  said 
firm  of  Holderness  §p  Macleod^  or  if  not,  such  property  was 
at  such  date  in  the  order  and  disposition  of  such  last-men- 
tioned firm,  with  the  consent  of  the  true  owners  thereof." 
But  upon  looking  through  the  rest  of  the  answer,  I  find  no 
allegation  of  any  fraud  contemplated  upon  the  creditors 
of  the  bankrupt.     There  is  nothing  pointing  to  fraud 
on  the  creditors  which  I  can  find  in  any  part  of  this 
answer.     Even,  however,  if  the  answer  had  raised  the 
question  of  fraud,  if  that  had  been  distinctly  alleged,  I 

think 


V. 
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think  that  thid  would  not  hdve  been  a  case  for  giving 
leate  to  file  A  crofts  bill  now^  for  the  assignees  had  full 
means  of  alleging  the  ca^.  'they  had  examined  this 
^ntteman  under  the  bankruptcy.  They  had  full  means  RANKiir. 
of  setting  i^  the  case  that  the  deed  was  fraudulent  and 
Toid  as  itgainst  the  creditors  of  the  bankrupt,  and  as 
i^inst  the  aissignees  under  the  bankruptcy,  and  they 
hare  not  distinctly  alleged  that  point  On  the  third 
fxnnt,  the  (][uestion  whether  fraud  has  been  established; 
I  am  certainly  by  no'  means  satined  that  any  such  case 
could  be  proved,  even  if  leaVe  y>f6re  given  to  file  a  cross 
bill.  This  deed  of  assignment  bears  date  in  the  month 
6f  Nwemher,  1857.  Th6  bankruptcy  is  not  until  May; 
\S5Si  There  is  no  evidence  of  the  state  of  the  circum- 
stances of  the  debtor  at  the  time  when  the  deed  was* 
executed.  That  he  was  in  difficulties  at  that  tim)e  there 
is  nb  dotibt,  bat  it  would  be  of  the  most  dangerous  con- 
^qnences  to  hold  t'hat  a  trader  in  difirculties  could  not 
assign  part  of  his  property  as  a  security  for  his  debt. 
Thet^  isf  evidence  that  he  had  other  prdperty,  which 
Was/  6t  was  beReved  t6  be,  (Considerable. 

The  quektibn,  therefore,  in  my  view  of  it;  is  reduced 
tb  the  potiit  of  ordisi*  and  disposition,  ahd  I  agr^e  entirely 
with  the  Master  of  the  Rolls  on  that  point.  The  cases 
seem  to  me  to  be  decisive  upon  it.  The  case  is  the  case  of 
an  unfinished  chattel  remaining  in  the  hands  of  the  manu- 
facturer. Remaining  in  his  hands,  it  is  there  for  the 
purpose  of  being  finished;  it  does  not  remain  in  his 
order  or  disposition  within  the  meaning  of  the  statute. 
It  remains  with  him,  not  to  be'  ordered  or  disposed  of, 
but  to  be  completed.  It  was  said  that  the  mischief 
would  be  the  same,  because  of  the  false  credit  which 
would  be  acquired  by  the  trader  by  reason  of  the  chattel 
remaining  in  his  possession.  But  the  world  has  no 
right  whatever  to  assume  that  every  ship   in   a   ship- 

T  2  builder's 
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1860.  builder's  yard  is  his  own.  The  contrary  is  perfectly 
notorious.  Ship-builders  very  rarely  build  for  them- 
selves ;  they  build  for  others  under  orders  given  to  them. 
Ramkin.  ji;  ^^g  attempted  to  distinguish  this  case  on  the  ground 
of  the  particular  trade.  It  was  said  that  there  was  a 
particular  trade  between  New  Brunswick  and  this  coun- 
try,  under  which  persons  ivere  in  the  habit  of  building 
ships  in  New  Brunswick  for  themselves,  and  bringing 
them  to  this  country  for  the  purpose  of  sale,  and  that 
that  was  the  particular  habit  of  this  gentleman,  Mr. 
J.  W,  Holdemess — that  that  was  the  course  of  his  trade. 
The  question,  as  I  apprehend,  depends  not  on  the  trade 
of  the  particular  individual,  but  on  the  general  course  of 
trade ;  and  there  is  no  evidence  whatever  to  show  any 
such  general  course  of  trade  as  would  aflfect  this  case. 
I  am  of  opinion,  therefore,  that  this  case  has  been 
rightly  decided.  I  doubted  as  to  the  costs.  Probably, 
if  the  case  had  been  before  me  in  the  first  instance,  I 
should  not  have  thought  it  a  case  to  give  costs  against 
the  assignees ;  but  the  question  of  costs  being  one  which 
peculiarly  vests  in  the  discretion  of  the  Judge,  I  do  not 
think  that  we  ought  to  disturb  the  order  in  that  respect. 
Exercising  our  own  discretion,  however,  I  think  there 
should  be  no  costs  of  the  appeal.  Dismiss  the  appeal 
without  costs.  The  Defendant  Mr.  Rankin  to  be 
allowed  his  costs. 
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In  the  Matter  of  THE  ELECTRIC  TELEGRAPH 
COMPANY  OF  IRELAND,  and 

In  the  Matter  of  THE  JOINT^TOCK  COMPANIES 

WINDING-UP  ACTS,  1848  and  1849.  ^"'■k^so!^' 

BUNN'S  CASE.  •^•^^2- 

Aug,  4. 
rilHIS  was  an  appeal  from  an  order  of  the  Master  of    Before  The 

-*•      the  Rolls,  by  which  Mr.  Bunn  was  put  upon  the    ^^^icbs.""" 
list  of  contributories  of  the  Electric  Telegraph  Company  q   ^  ghay^, 
of  Ireland  for  2,060  shares,  and  ordered  to  pay  the  costs  holder  in  a 

of  an  application  to  remove  his  name  from  the  list.  ^sTered  com- 

pany, being  in 

The  object  of  the  company  was,  the  laying  down  an  the  directors, 
electric  telegraph  between  Ireland  and  Scotland,  and  the  *>«*"«  derirout 

to  procure  bu 
company  was  provisionally  registered  in  the  month  of  discharge,  en- 

January,  1852.     In  the  month  of  July,  1852,  the  deed  ^^^"  nt*" 
of  settlement  of  the  company  was  executed.   By  the  69th  with  B.,  one 
clause  of  this  deed  the  directors  were  authorized  to  ap-  ^y  YtYAclt  B.  ' 
prove  of  transfers  of  shares.     "  And  in  case  any  such  agreed  to  ac- 
transfer  shall  be  approved,  and  not  otherwise,  the  direc-  shares' in  part 
tors  shall  forthwith  cause  a  notice  in  writing  to  be  sent  S*?r™*"j°f  ^** 

to  consent  to  G/s 
discharge ;  and 
the  two  directors  stated  that  they  were  authorized  by  G,  and  the  company  to 
transfer  the  shares,  declared  the  shares  to  be  transferable  bv  delivery,  and 
agreed  that  if  it  should  appear  that  the  shares  could  not  be  legally  vested  in  B., 
without  his  executing  the  deed  of  settlement,  they  would  pay  him  1,500/.  They 
handed  over  to  him  scrip  certificates  for  1 ,500  shares,  which  described  the  company 
at  only  provisionally  registered,  and  purported  to  be  transferable  by  delivery.  The 
directors  placed  B.  on  the  register  of  shareholders  without  his  knowledge,  and  in  the 
register  or  transfers  they  entered  the  shares  as  transferred  to  him  by  G.,  but  it  was 
not  shown  that  any  deed  of  transfer  had  ever  been  executed,  and  he  never  executed 
the  deed  of  setdement,  or  any  deed  of  accession  to  it.  An  order  was  afterwards  made 
for  winding  up  the  company: —  Held  that,  inasmuch  as  the  shares  in  the  company  were 
not  transferable  by  delivery,  and  could  not  be  vested  in  B.  without  his  executing  the 
deed  of  settlement,  B.,  in  the  absence  of  conduct  estopping  him  from  disputing  hia 
b^g  a  shareholder,  was  not  liable  to  be  placed  on  the  list  of  contributories. 
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1860.        to  the  transferee   apprising  him  of  the  same,  and  re- 

j.  quiring  him  to  come  in  and  execute  this  present  deed,  or 

Electric      some  deed  of  covenant  referring  thereto  or  duplicate 

Company      thereof,  within  three  calendar  months  from  the  date  of 

OF  Ireland,    such  notice."    The  Slst  clause  was  as  follows: — "  That 

Bunk  8  Case,  immediately  upon  the  execution  of  these  presents,  or 

such  deed  of  covenant  referring  thereto,  or  duplicate 
thereof  in  manner  aforesaid,  the  person  executing  the 
same,  being  a  person  duly  entitled  by  original  subscrip- 
tion or  by  transfer,  electiop,  nomination  or  otherwise  in 
the  manner  hereinbefore  mentioned,  shall  be  forthwith 
entered  on  the  register  of  proprietors,  and  duly  returned 
for  registration  under  the  provisions  of  the  statutes  in 
that  behalf  made  and  provided  and  now  in  force,  or  any 
other  statute  that  may  for  the  time  being  be  in  force  for 
that  purpose,  and  such  person  shall  thenceforth,  but  not 
before,  assume  the  liabilities  and  privileges  of  a  pro- 
prietor ;  and  if  such  person  be  entitled  in  any  of  the  re- 
presentative capacities  aforesaid,  or  as  the  nominee  of 
any  party  so  entitled,  the  dividends  accruing  on  the 
share  or  shares  to  which  such  party  or  nominee  of  such 
party  shall  have  been  so  entitled  after  the  event  on  which 
such  title  shall  have  accrued,  and  before  the  execution  of 
these  presents,  or  such  deed  referring  thereto  or  duplicate 
thereof,  shall  (unless  forfeited  under  the  78th  clause  of 
these  presents)  be  accumulated  for  and  paid  to  the  person 
so  executing  at  the  time  of  such  execution ;  but  in  cases 
of  direct  transfer  the  former  holder  of  the  share  in  respect 
of  which  such  execution  is  to  be  made  shall,  until  such 
execution  and  registration  as  aforesaid,  continue  subject 
to  all  the  liabilities,  and  be  entitled  to  the  divid^ds  and. 
all  other  privileges  of  a  proprietor."  The  company  was 
completely  registered  on  the  4fih  o{  December,  1852. 

A  gentleman  of  the  name  of  William  Lawrence  Oilpin 
was  the  contractor  for  laying  do^yn  the  wiren  of  this. 

company. 
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compaify,  and  he  purchased  the  telegraphic  wires  which        I860. 
wer6  mecessary  to  be  kdd  down  from  another  company,  ^^ 

called  the  Outia  Pereha  Company,  in  which  MV.  Bunn      Electric 
iffaa  the  junior  fiartner.   For  those  purchases  Jllr.  Gilpin      Company 
j^te  MlFs  oi  exchange  which  were  accepted  by  some  of  o'  Ireland. 
tfe  dhWttors  of  the  Electric  Telegraph  Company,  and  in  ®^"*''*  ^''"• 
Ihle  n^bhth  of  Match,  1853,  those  bills  not  being  paid, 
&^r/  Gilpin  was  arrested  upon  them  and  thrown  into 
prison.   He  was  also  at  the  same  time  separately  indebted 
to  Mr:  Bunn.     The  directors  of  the  EUctric  Telegraph 
Company  were  v^ry  anxious  to  obtain  his  release,  and 
negotiations  accordingly  took  place  for  the  purpose  of 
cbiidihj^  to  a  settlemetit  of  the  claims  of  the  Outta  Pereha 
Conlpaity,  and  of  Mr.  Bunn,  upon  the  Electric  Telegraph 
Company,  its  directors,  and  Mr.  Gilpin.    The  result  of 
these  negotiations  was,  tliat  upon  the  9th  ot  April,  1853, 
two  agreements  were  entered  into,  each  of  which  was 
signed  by  Mr.  Massey  and  Mr.    Tiveedie,  two  of  the 
directors  of  the  Electric  Telegraph  Company,  and  was 
verbally  acceded  to  by  Mr.  Bunn, 

The  first  of  these  agreenlents  was  as  follows : — 

"  To' the  Gutta  Pereha  Company  of  Lafnbeth. 

"  Gentlemen, — In  consideration  of  your  agreeing  to 
a<;cept  shares  in  the  Electric  Telegraph  Company  of  Ire- 
land to  the  amount  of  1,500/.,  in  1/.  shares  of  that  com- 
pany, in  part  payment  of  the  debt  claimed  by  you  for 
wire,  and  in  consideration  of  your  consenting  to  the  dis- 
cUarge  of  Mr.  W.  Z.  Gilpin  from  custody,  and  of  the 
afratngtoient  this  day  made  between  us,  we  have  handed 
toyba  1,600  shares  of  1/.  each,  paid  up,  in  that  com- 
piahy,  to  be  held  and  disposed  of  as  your  own  property, 
and  which  shares  we  are  authorized  by  Mr.  Gilpin  and 
Mf  the  company  to  hand  and  transfer  to  you,  and  which 
1,500  shares  we  declare  to  be  good  and  valid  shares, 
trkUfetable  by  deliveryi  and  entitling  the  holder  to  rank 

in 
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1860.        in  respect  thereof  as  a  shareholder  in  that  company;  and 

P  we  also  agree  and  undertake  to  procure  the  due  execu- 

Electeic      tion  of  stich  transfer,  if  any,  as  may  be  necessary  to  give 

Compaiit"    y^^  *  ^*'*^  ^^^'^  ^  ^^^^  shares ;  and  if  for  any  reason  it 

OF  luLAMD.    should  appear  that  such  shares  are  not  valid  or  cannot 

Bonn's  Case.  Jj^  legally  transferred  to  and  vested  in  you  without  your 

signing  the  deed  of  settlement  of  the  company,  we  under- 
take to  pay  you  the  full  sum  of  1,500/.  when  required ; 
and  we  also  undertake  for  the  considerations  aforesaid  to 
deliver  to  you  on  or  before  the  12th  day  of  April  inst., 
valid  shares  (which  may  be  held  or  disposed  of  by  you 
without  signing  the  deed  of  settlement  of  the  company) 
in  such  company  to  the  amount  of  220/.,  or  to  pay  you 
such  amount  of  220/.  on  that  day.     Dated  this  9th  day 

of  April,  1853. 

'*  Yours,  &c., 

**  Geo.  Massey. 

*'  J.  Tweedier 

The  other  agreement  was  as  follows: — 

To  L,  St,  Latvrence  JBunn,  Esq. 

Sir, — In  consideration  of  your  agreeing  to  accept 
shares  in  the  Electric  Telegraph  Company  of  Ireland  to 
the  amount  of  340/.  in  shares  of  that  company,  in  part 
payment  of  the  debt  due  to  you  from  Mr.  William  Law- 
rence Gilpin  and  George  Featherstone  Grijfftn,  and  in 
consideration  of  your  consent  to  the  discharge  of  Mr. 
William  Lawrence  Gilpin  from  custody,  and  of  the 
arrangement  this  day  made  between  us,  we  undertake,  for 
the  considerations  aforesaid  to  deliver  to  you  on  or  be- 
fore the  12th  day  of  April,  valid  shares  (which  may  be 
held  or  disposed  of  by  you  without  signing  the  deed  of 
settlement  of  the  company)  in  such  company  to  the 
amount  of  the  said  sum  of  340/.,  in  1/.  paid  up  shares  in 
that  company,  or  to  pay  you  such  amount  of  S40Z.  on 
that  day.  And  we  also  hereby  declare  that  we  are  autho- 
rised 


it 
it 
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rized  by  the  said  Mr.  William  Lawrence  Gilpin  and        1860. 
Oeorge  Featherstone  Griffin^  and  by  the  Electric  Tele-      ^^^bT^ 
graph  Company  of  Ireland,  to  hand  and  transfer  such      Electric 
shares  to  you,  and  that  the  same  shall  be  good  and  valid     Company 
shares  transferable  by  delivery,  and  entitling  the  holder   «'  Irelamd. 
to  rank  in  respect  thereof  as  a  shareholder  in  the  said  *        ** 

company ;  and  we  also  agree  and  undertake  to  procure 
the  due  execution  of  such  transfer  as  may  be  necessary 
to  give  you  a  valid  title  to  such  shares,  and  if  for  any 
reason  it  should  appear  that  such  shares  are  not  valid  or 
cannot  be  legally  transferred  to  and  vested  in  you  with- 
out your  signing  the  deed  of  settlement  of  the  company, 
we  undertake  for  the  considerations  aforesaid  to  pay  you 
the  full  sum  of  340/.  when  required.   Dated  this  9th  day 

of  April,  1853. 

"  Yours,  &c., 

"J.  W.  Tweedie. 

"  George  Massey'* 

• 

Evidence  was  adduced  that  the  Crutta  Percha  Com-- 
pang,  when  the  proposal  was  first  made  to  them  that  they 
should  take  shares  vn  part  satisfaction  of  their  debt,  ob- 
jected to  assuming  the  liability  of  shareholders,  and  only 
acceded  to  the  arrangement  on  the  faith  of  the  represen- 
tations that  the  shares  were  transferable  by  delivery. 

Upon  or  soon  after  the  day  of  the  date  of  these  agree- 
ments, certificates  for  2,060  shares  were  delivered  to 
Messrs.  Linklater,  who  were  the  solicitors  both  of  the 
Gutta  Percha  Company  and  of  Mr.  JBunn.  These  cer- 
tificates were  in  the  following  form  : — 

"  Electric  Telegraph  Company  of  Ireland. 

"  Provisionally  registered.     Capital  40,000/.,  in  40,000 

shares  of  1/.  each. 

**  This  is  to  certify  that  the  bearer  hereof  is  the  pro- 
prietor of  sharesi  Nos.  —  ,  in  the  capital 

stock 
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1860.  stock  of  the  Electric  TeUgraph  Company  of  Ireland^ 
^"^T^^  stibject  to  the  regulations  of  the  said  company.  Datted 
EfiECTEic      this  day  of  •" 

CovPANT      Each  of  these  certificates  was  signed  by  two  directors 
and  countersigned  by  the  secretary. 


o^  Irblahit. 
Bvim's  Cai£. 


The  greater  part  of  these  certificates  having  be^ii  de- 
livered ow  the  9th  of  April,  1853,  Mr.  Oi^n,  the  con- 
tractor, on  the  l^h  of  April,  1853^  executed  the  deed  of 
settlement  of  the  company  for  2,065  shaves.  In  the 
register  of  transfers  of  the  company  2,066  sfcares  were 
entered  as  having  been  transferred  to  Mr.  BuM  on*  the 
9th  of  April,  ]863,  from  the  names  of  Mr.  OUpin,  the 
contractor,  of  Mr.  Griffin,  one  of  the  directors,  aiid  of 
another  Mr,  Griffin,  the  secretary  of  the  compatiy.  It 
did  not  appear  in  evidence  that  Mr.  Bunn  ever  had  any- 
thing to  do  with  either  of  the  Messrs.  Griffin.  There 
was  no  proof  of  any  communication  having  been  ever 
made  to  Mr.  Bunn  of  the  fact  of  these  transfers  having 
been  made  to  him.  It  was  not  proved  that  any  deeds  of 
transfer  had  been  executed,  nor  was  tliere  any  evidience 
to  show  when  the  register  of  tr^nsfer/in  which  his  name 
was  put  wa:8  made  up,  the  books  of  the  company  having 
been  kept  very  irregularly  and  beiiig  in  the  utmost  con- 
fusion. Mr.  Bunn's  name  was  also  put  upon  the  register 
of  shareholders  for  2,045  shares,  a  number  not  identical 
either  with  the  number  appearing  in  the  agreements  of 
the  9th  of  April,  nor  with  the  number  mentioned  in  the 
register  of  transfers  as  having  been  transferred  to  him. 

On  the  4th  of  August,  1853,  an  act  of  parlianlent 
passed  for  incorporating  this  company,  the  8th  clause  of 
which  was  in  part  as  follows : — "  Subject  to  the  pro- 
visions of  this  act,  the  said  deed  of  settlement  shall  from 
and  after  the  passing  of  this  act  be  wholly  void  add  of 
none  effect,  and  that  the  several  persons  who  shall  hate^ 

executed 
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executed  ttie  same  or  any  deed  accessory  thereto  and        1860. 

tlieir    beirs.  executors    and   adooiniatrators    shall    im-      ^"^tT^^ 

Ro 
DCiediately  (torn  and  after  the  parsing  of  this  act,  stand     Blictbio 

and  be  l^y  virtiie  thereof  released  and  discharged  from  any    l^MoaAPit 

fylme  obliga^UoA  to  observe,  perform,  abide  by,  or  fulfil   op  Ibikan*. 

or  conform  to  the  said  deed  of  settlement,  or  the  cove«  Bum's  Cam. 

nants  or  agreements  therein  contained,  or  any  or  either 

of  ^m :  providi^d  always,  that  uolhing  herein  contained 

sMUt  release  or  discharge  any  person  from  any  liability) 

0^  ol^ligation  which  may  haye  been  incurred  prior  to  the* 

if^  of  the  pe^^ing  of  this  act,  but  such  liability  or  obli- 

ga^on,  and  every-  liability  or  obligation  in  respect  of  any 

breech  of  the  provisions  o£  the  said  dleed  of  settlement 

which  may  have  been  committed  prior  to  the  passing  of 

this  act,  shall  subsist  and  continue,  and  may  be  enforced 

accprdiAgly  under  and.  according  to  the  provisions  of  the 

fl^dt  4fied." 

The  17th.  section  of  the  act  provided  as  follows :— * 

<'  That  a  memorial,  of  the  names  and  descriptions  of 
tbe  several  shareholders  of  the  company,  in  the  form  and 
to  the  effect  for  that  purpose  given,  or  expressed  in  the 
8phedule>  to  this  act  annexed,  shall  within  six  months 
afler.  the:  passing  of  this  act  be  verified  by  the  declaration 
oi'  some  director,  secretary  or  officer  for  the  time  being 
off  the  company,  made  before  a  Master  or  Master  Extra- 
ordinfiry  in  Chancery,  and;  when  so  verified,  inroUed  in 
the  High  Court  of  Chancery  in  England,  and  that  the 
like  memorii^  of  the  name  and  description  of  every  such 
sbareholder  for  the  time  being  of  the  company,  in  such 
fomi  a^  aforesaid,  shall  in  the  month  of  «/ici]i«<iry,  1864«^ 
apd.in  the  month  of  «/anuary  in  every^succoedii^  year, 
or  within  twenty-one  days  thereafter,  be  verified  by.  such 
declaration  aa  aforesaid  andalsainrolled  in  the  said  High^ 
Court  of  Chancery.     And  when  any  person  shall  cease 

to 
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1860.  to  be  a  shareholder,  or  when  any  person  shall  become  a 
^^^^^"^  shareholder,  a  memorial  of  his  name  and  description, 
Electric      verified  in  manner  aforesaid,  shall   or  may   be   forth- 

Tblborapb     ^j^j^  inrolled  in  manner  aforesaid  in  the  form  or  to  the 
Company 

OF  Irbland.    effect  expressed  in  the  said  schedule  for  that  purpose ; 

Bunn'i  Cabb.  and  if  any  declaration  which  shall  be  so  made  as  afore- 
said shall  be  false  or  untrue  in  any  material  particular, 
the  person  wilfully  making  such  false  declaration  shall 
be  deemed  guilty  of  a  misdemeanor;  and  the  inrolment 
of  every  such  memorial  shall  be  suflScient  prim&  facie 
evidence  that  every  person  named  in  such  memorial  was 
at  the  date  thereof  such  shareholder  as  in  such  memorial 
mentioned,  or  had  ceased  to  be  such  shareholder  as  in 
such  memorial  mentioned." 

On  the  1 8th  of  August,  185S,  notwithstanding  the 
above  provisions  of  the  act  making  the  deed  void  and 
substituting  a  diflerent  registration  of  shareholders  for 
the  registration  which  was  in  force  before  the  passing  of 
the  act,  the  company  made  a  return  to  the  registrar  of 
joint-stock  companies,  and  in  that  return  included  Mr. 
JBunn^s  name  as  one  of  the  shareholders  of  the  company ; 
and  on  the  1st  of  March,  1854,  a  memorial  was  also  made 
under  the  private  act,  and  Mr.  JBunn  was  also  included 
as  a  shareholder  in  that  memorial.  Mr.  Sunn  however 
deposed  positively  that  he  was  not  aware  of  any  shares 
having  been  transferred  to  him  or  registered  in  his  name 
until  after  the  date  of  the  order  for  winding-up  the  com- 
pany, and  this  was  not  disproved.  He  attended  meet- 
ings of  the  company,  but  accounted  for  this  on  the 
ground  of  the  pecuniary  interest  which  he  had.  The 
scheme  having  proved  a  failure  no  dividends  ever  were 
paid,  and  on  the  7th  o(  May,  1856,  an  order  was  made 
for  winding-up  the  company.  On  the  11th  of  June, 
1860,  the  order  under  appeal  was  made  by  the  Master  of 
the  Rolls. 

Mr. 
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Mr.  Roundell  Palmer  and  Mr.  E.  F.  Smith  for  Mr.       1860. 

Re 

We  contend  in  the  first  place  that  Mr.  Bunn  ought     Electeic 

Teleoeapb 
not  to  be  a  contributory  in  respect  of  any  of  the  shares,     Compavt 

on  the  ground  that  they  were  illegally  registered  in  his   °'  Ieblamii. 

name  without  his  authority  or  knowledge.     Our  second 

point  is,  that  as  regards  the  1,7^  shares,  the  contract 

was  not  with  Mr.  JBunn  but  with  the  Gutta  Percha 

Company^  a  firm  consisting  of  six  members,  of  whom 

Bunn  was  the  junior,  so  that  if  the  contract  authorized 

a  registration  at  all  it  authorized  a  registration  in  the 

name  of  the  six  but  not  of  Mr.  Bunn  alone. 

On  the  first  point  we  say  it  is  clear  from  the  agree* 
ment  of  the  9th  of  April,  1853,  that  the  shares  which 
formed  the  subject  matter  of  it  were  to  be  shares  trans- 
ferable by  delivery ;  this  element  enters  into  the  descrip- 
tion of  the  shares  throughout  Now  the  agreements 
must  be  looked  at  in  connection  with  the  statute  7  &  8  Vict. 
c.  110,  under  which  the  company  was  formed.  By  sect. 
26  of  that  act,  no  person  can  obtain  the  legal  status  of  a 
shareholder  till  he  has  executed  the  deed  of  settlement. 
Neilson's  Case  {a)  shows  that  under  this  section  there 
cannot  be  any  transfer  of  shares  by  an  allottee  who  has 
not  executed  the  deed,  though  it  is  otherwise  as  to  com- 
panies requiring  the  authority  of  parliament;  Young  v. 
Smith  (&).  The  54th  section  provides  that  transfers  of 
shares  shall  only  be  by  deed  duly  stamped ;  and  by  the 
5l8t  section  certificates  of  shares  in  a  prescribed  form 
are  to  be  given.  Nothing  like  them  had  been  given 
here.  The  transaction  was  intended  to  give  an  inchoate 
title  with  an  agreement  to  complete  it,  which  agreement 
might  be  enforced  or  not  at  the  option  of  the  person 
having  the  incomplete  title.     The  mere  registration  of 

shares 

(a)  3  De  C,  M,  if  G.  556.  (6)  15  M.  ^  W,  121. 
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I860.       shares  in  a  person's  name  without  any  authority  does 

^'^^>^^^      not  make  hira  liable ;  Waterford,  Wexford,  ^e.  Railway 

Re 
Elbctbic      Company  v.  Pidcock  (a)  ;  Angas*s  Case  (ft).     If  there- 

Tblbobafh    fQfg  there  had  been  a  transfer  by  deed  to  Mr.  Bunut 

OF  Ibblamd.   which  there  was  not,  he  still  would  not  have  been  liable 

BoRir*8  Cabb.  in  the  absence  of  antecedent  authority  or  subsequent 

ratification.  Then  the  81st  clause  of  the  deed  of  settle- 
Eoent  makes  the  execution  of  the  deed  necessary  to  con- 
stitute a  proprietor,  and  the  44th  prohibits  his  being,  put 
upon  the  register  till  he  has  executed  it.  These  pro- 
visions show  that  Mr.  Bunn  was  not  a  shareholder* 
The  Master  of  the  Rolls  treated  the  transaction  as  a 
collusive  attempt  to  do  an  impossible  thing — to  get  the 
benefit  of  the  shares  without  any  of  their  burdens.  In 
one  sense  no  doubt  this  is  impossible,  it  cannot  be  dkmef 
by  any  contract  between  the  company  and  the  holder, 
but  there  is  nothing  to  prevent  its  being  done  as  between 
other  parties.  The  transaction  was  an  equitable  assigw- 
ment  of  shares  without  any  contract  express  or  imj^iedy 
that  the  assignees  should  indemnify  the  assignor.  Thtf 
company  have  the  assignor  to  look  to,  he  remains  liable' 
to  them  till  the  transaction  is  complete,  ?  &  8  VveL  C. 
110,  s.  13,  and  as  regi^ds  them  the  contract  iis  res  inter 
alios  acta.  At  the  time  when  the  contract  was  enterdd^ 
into  Oilpin'  was  not  in  a  position  to  transfer  his  sharte, 
so  there  could  not  have  been  specific  performance  even  if 
the  contract  had  been  that  Mr.  Bunn  should  becottie 
a  shareholder.  And  if  it  had  been,  and  if  OilpinYktaA 
had  shares  which  could  be  so  transferred,  the  compliny 
could  not  have  enforced  the  contract.  The  case  is  siihilar 
in  principle  to  a  mortgage  by  deposit  of  a  lea^e  where'die 
mortgagee  does  not  become  liable  to  the  rent  and  cove- 
nants ;  Moore  v.  Crreg(c).    The  Master  of  the  Rolls' 

drew^ 

(a)  7  JRy.  Cases,  437;  8  Exch.  {b)  1  DeG.Sf  Sm.  560. 

279.  (c)  2  Phill.  717. 
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drew  the  distinction  that  the  present  was  more  in  the        1860. 
nature  of  a  sale  than  of  a  mortgage,  but  that  furnishes  vi^ 

no  sound  distinction.  Our  arguments  on  this  point  is  EtscTaic 
awppoTted  by  Jackson  v.  Cocker  (a) ;  Re  Wrysgan  SlaU  ^oIfawt^ 
Company  (b) ;  WoodJalVs  Ctfse  (c) ;  Netpry,  ^c.  Bail"  qw  Usi^anik 
tDay  Company  v.  Moss  {d) ;  Fenwick^s  Case  (<) ;  Slraf-  i^^*"'*  C^^*- 
fon*s  Executors*  Case{f)\  and  Ex:  parte  SaU(y). 
[The  Lord  Justice  ]^nioht  Bruce.  Haye  there  not 
baen  cas.es  in  which  a  persoj;i  has  been  held  to  be  a  con- 
trif;)[i|tpjry  though  Us  legal  title  wasi  incomplete  ?]  Yes, 
by^t  ^hey  were  crises  in  lyhich  th^re  was  a  contract  be- 
(ween  him  and  the  cpmp9j;iy^a3  in  the  case  pf  an  allottee. 
Ex  parte  ^wen  (A)  shows  the  distinction  between  an 
incomplete  contract  with  the  company  and  with  a 
a^anger  [Pirn's  Case{i)  was  also  referred  to].  The 
Master  of  the  Rolls  threw  out  the  idea  that  this,  might 
be  treated  a^s  a  new  allotment  of  shares,  but  there  is 
nothing  in  the  circumstances  tQ  warrant  this.  If  there 
had  been  any  contract  to  accept  hitherto  unallotted 
sh^^res,  the  case  would  have  been  very  diflerent  and 
might  possibly  have  been  governed  by  Cookney*s  CQjse{k), 
tboi^h  eyen  then  if  the  company  capie  tjo  enforce  the 
agreement  they  would  h^ye  thi3  difficulty,  thai  they 
would  b^  aflected  by  eqjajties  ari3ing  fron^  the  conduct  of 
the  pei;sons  with  whom  the  contract  was  entered  into ; 
National  Exchange  Company  of  Glasgow  w.^Drew  (/);, 
NicoTs  Case{m).  Bu^.  this  i^  dealing  with  a  merely 
hypothetical  case,  the  contract  having  no  relation  to  any 
unissued  shares  but  solely  to  .the  shares  of  Gilpin.  It 
has  been  urged  on  the  other  side  that  Mr.  Bunn  acted 

as 

{a)  4  BfflV.  59—66.  (g)  1  Mat.  Sf  G.  307. 

(A)  5  Jur.  N.  S,  215.—  V.C.K.  (A)  27  L.  T.  297.—  V. C.  W. 

(c)  3  Df  G.  4*  Sm,  63.  (i)  Z  DeG.Sf  Sm,  11. 

{i)  14  Beav.  64.  (k)  3  De  0.  ^  J.  170. 

(«)  1  D<;  G.  4-  Sm.  557.  (/)  2  Macq.  103. 

(/)  1  De  G.,  Af .  4^  G.  576,          (w)  3  De  G.  4  J.  387. 
588,  589. 
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1860.        as  a  shareholder,  and  so  by  his  conduct  estopped  himself 
P  from  denying  that  he  was  such.     Angas^s  Case  {a)  bears 

Electric      upon  this.     In  that  case  the  husband  had  done  acts  very 
Company      ^^^^  those  of  a  shareholder,  but  they  were  explained  on 
Of  Ireland,    the  ground  that  he  was  acting  for  his  wife.    So  here  Mr. 
•  Case.  ^ji„,j  h^d  an  interest  in  the  affairs  of  the  company  since 
he  was  to  receive  money  from  the  shares,  and  everything 
that  affected  their  value  was  of  importance  to  him ;  it 
was  natural  therefore  that  he  should  intermeddle  with  its 
affairs  without  meaning  to  represent  himself  to  be  a 
shareholder.     Stress  is  laid  on  his  attending  the  meet- 
ings ;  but  he  attended  meetings  before  the  period  at 
which  he  is  alleged  to  have  become  a  shareholder. 

Mr.  Sdwyn  and  Mr.  Hamilton  Humphreys  for  the 
Official  Manager. 

This  case  is  in  substance  the  same  as  Cooknejfs 
Case  (&),  the  question  being  whether  the  law  allows  a 
man  to  become  a  shareholder  as  regards  benefits  with- 
out taking  his  share  of  the  burdens.  If  these  shares 
had  been  sold,  it  is  not  disputed  that  Mr.  Bunn  would 
have  received  the  purchase-money.  He  exercised  all 
the  rights  of  a  shareholder  except  receiving  dividends, 
which  he  did  not  receive  only  because  there  never  were 
any.  He  attended  meetings,  which  no  one  else  did 
except  shareholders  or  creditors  of  the  company ;  he 
was  not  a  creditor,  and  must  be  held  to  have  treated 
himself  as  a  shareholder  by  his  attendance.  As  to  the 
1,7^  shares,  the  question  raised  is  a  mere  question 
between  him  and  his  partners.  They  may  be  liable  to 
be  placed  on  the  list  also,  but  that  is  no  reason  why  he 
should  be  taken  off.  [The  Lord  Justice  Turner 
intimated  some  doubt  whether  a  person  could  be  retained 
on  the  list  if  put  on  alone,  when  he  ought  to  have  been 

put 
(«)  \DtG,Sc  Sm.  560.  (b)  S  DeG.^  J.  170. 
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put  on  jointly  with  another  person.]  Great  stress  is  1860. 
laid  on  the  incompleteness  of  the  legal  title.  The  same  ^"^^ 
argument  was  urged  in  Luards  Case^a),  but  without  Electric 
success.  There  are  only  three  positions  in  which  a  per-  ^-o.- 
son  may  be  as  regards  shares :  he  may  have  no  interest,  of  Ireland. 
he  may  have  an  interest  as  mortgagee,  or  he  may  have  B""**'*  Case. 
an  interest  as  owner.  Here  it  is  admitted  that  Sunn 
had  an  interest ;  it  clearly  was  not  an  interest  as  mort- 
gagee ;  he  therefore  must  have  had  an  interest  as  owner. 
[The  Lord  Justice  Turner:  Mr.  Bunn  agreed  to 
take  shares  transferable  by  delivery.  These  shares 
were  not  so.  May  not  that  make  a  difference  ?]  It  is  a 
common  case  for  a  person  to  take  shares  under  a  repre- 
sentation that  there  is  limited  liability ;  but  it  has  never 
been  held  that  he  thereby  escapes  the  liabilities  of  a 
shareholder.  [The  Lord  Justice  Turner  :  Does  it 
make  no  difference  in  that  case  whether  the  agreement 
to  take  shares  has  been  completed  or  not  ?]  The  acts  of 
acceptance  here  are  enough  to  preclude  any  argument  on 
that  ground.  Cookney^s  Case  answers  the  whole  argument 
on  the  other  side.  Lord  Mansfield's  Case  (b),  Davidsons 
Case  (c),  Sanderson's  Case  (d),  Price  and  Brown's 
Case  {e),  and  Yelland's  Case  (/)  are  all  cases  where  the 
title  was  incomplete,  and  there  had  been  all  manner  of  in- 
formalities, yet  the  transferees  were  held  contributories. 
And  so  in  the  case  o{  Straff orCs  Executors  {g),  which  was 
not,  as  is  alleged  on  the  other  side,  the  case  of  an  allottee. 
The  position  of  the  parties  at  the  time  of  the  arrange- 
inent  does  not  tend  to  support  Mr.  Bunns  case.  The 
directors  were  men  of  station ;  the  scheme  was  taken  up 
bon&  fide,  and  was  practicable ;  the  shares  had  a  sale- 
able 

{a)  Ante,  vol,  1,  p.  533.  (e)  3  De  G,^  Sm.  146. 

(6)  2  Mac.  Sf  G.  57.  (/)  5  Dc  G.  4'  Sm,  395. 

(c)  3  DeO.Jf  Sm,  21.  (g)  1  De  G.,  M.  4  G,  576. 

(d)  J6.66;  3  H,  Lords  Ca  698. 

Vol.  II— 2,  U  D.F.J. 
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I860.        able  value,  and  an  arrangement  that  shares  should  be 

"^^^^^^      taken  out  and  out  in. payment  of  a  debt  was  a  most 

Electric      natural  thing.     Then  look  at  the  contract,  both  as  to 

Telegraph    ^hat  it  IS  and  what  it  is  not.     It  contains  an  agreement  to 

OF  Ireland,   accept  shares  m  part  payment  of  a  debt ''  to  be  held  and 

Bunn's  Ca8i.  disposed  of  as  your  own  property,"  and  which  shares 

^' we  are  authorized  to  hand  and  transfer  to  you,"  and 
they  are  declared  to  be  shares  entitling  the  holder  to 
rank  as  a  shareholder.  Then  as  to  what  it  is  not.  It 
is  not  a  contract  to  take  only  OilpitCs  interest,  it  is  not 
a  contract  to  stand  as  mortgagee  or  depositee,  and  it 
contains  no  contract  that  Bunn  is  to  be  under  no 
liability — it  contains  nothing  in  favor  of  his  contention 
except  the  mere  stipulation  that  he  was  not  to  be  obliged 
to  sign  the  deed.  Then  as  to  subsequent  acts.  He  was 
treated  as  a  shareholder  by  having  notices  sent  him,  and 
he  acted  as  a  shareholder  by  attending  meetings  which 
he  could  not  do  as  a  creditor  of  the  company,  for  he  was 
not  one.  His  grounds  of  defence  are  unt^iable.  His 
objection  that  the  required  formalities  were  not  complied 
with  is  disposed  of  by  Cookney's  Case.  Then  as  to  his 
being  one  of  several  partners,  he  dealt  as  agent  for  them 
all,  and  his  was  the  only  name  given  to  the  company* 
[The  Lord  Justice  Knight  Bruce  here  asked  whether 
it  was  competent  to  Mr.  Bunn  to  make  an  application  to 
have  the  names  of  his  partners  put  on  the  list  along 
with  his  own.  Mr.  Smith  referred  to  PinCs  Case  (a)  as 
showing  that  the  sole  name  must  be  taken  ofT.]  That 
case  is  distinguishable  from  a  case  where  each  party  is 
personally  liable  in  respect  of  his  beneficial  interest. 

Mr.  Follett  and   Mr.  Baggallay   for    the    creditor's^ 
representative. 

j  Had  Bunn  gone  to  the  office  and  said  "  register  me,*^ 

he 

(a)  3  De  G.lf  Sm,\\. 
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he  could  not   have  contended  that    he   is   not  liable.        I860. 
Instead  of  doing  that,  be  did  what  came  to  the  same      '^'"*^ 
thing,  he  contracted  with  Magsey  and  Tweedie  that  they      Electric 
should  do  all   acts  necessary  to  make  him  the  legal    Telboeaph 
holder  of  the  shares,  and  they  have  done  them.    They    op  Ireland. 
were  his  agents  to  register  him.     He  never  insisted  on  Burn's  Casi. 
the  alternative  provision  of  the  contract  that  they  should 
pay  him  a  certain  sum  if  it  was  found  that  the  shares 
could  not  be  legally  vested  in  him  without  his  executing 
the  deed.    The  contract  has  been  performed,  and  Mr. 
Btmn  cannot  repudiate  it  because  it  subjects  him  to 
consequences  which  he  did  not  foresee.     It  was  not  a 
contract  with  the  company,  and  had  it  contained  a  stipu- 
lation that  Bynn  should  be  under  no  liability,  the  com- 
pany would  not  be  affected  by  such  a  stipulation. 

Mr,  Roundell  Palmer  in  reply. 

Hie  other  side  say  that  the  contracts  in  this  case, 
taking  them  even  without  reference  to  subsequent  con- 
duct, bound  Bunn  to  take  a  transfer  into  his  own  name 
of  these  shares,  shares  transferable  in  the  books  of  the 
company,  but  not  transferable  by  delivery  without  deed, 
and  shares  of  which  Bunn  could  have  no  benefit  without 
executing  the  deed  of  settlement.  This  contention  con- 
tradicts the  express  terms  of  the  documents  in  all  ma- 
terial points.  The  shares  in  question  are  totally  different 
in  nature  from  those  for  which  Bunn  contracted,  and 
apecific  performance  could  not  have  been  decreed  against 
liim.  De  Castro's  Case  (a)  shows  that  even  if  it  could, 
the  company  could  not  call  for  it.  The  provision  in  the 
agreements  against  signing  the  deed  of  settlement  was 
intended  to  prevent  Mr.  Bunns  becoming  liable  to 
creditors,  and  it  cannot  be  disregarded.  It  makes  no 
difference  that  he  contracted  for  something  impossible. 

That 

(«)  3  Jttr.  N.  S.  1203. 

IJ2 
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1860.        That  he  cannot  have  what  he  contracted  for  is  no  reason 

^^^^T^      for  compelling  him  to  take  something  for  which  he  did 

Electric      not  contract.     The  company  must  take  the  contract  as 

^CoMFrNT"    *^y  ^"^  ^*  5  WoodfaWs  Case  (a).     It  is  said  that  this 

OF  Ireland,    may  be  taken  as  an  allotment  of  shares,  but  that  is  com- 

Bunn'b  Case,  pletely  opposed  to  the  character  of  the  transaction.     The 

shares  were  shares  fully  paid  up,  which  is  inconsistent 
with  the  idea  of  a  new  allotment,  and  the  terms  of  the 
agreement  show  that  Sunn  was  to  derive  his  interest 
from  Gilpin.  There  is  nothing  like  an  agreement  that 
he  should  take  direct  from  the  company.  He  has  been 
put  upon  the  list  as  transferee,  not  as  allottee.  Now 
did  he  agree  to  become  a  transferee  ?  The  other  side 
rely  on  the  expression,  "  agreeing  to  accept  shares  ;*'  but 
this  must  be  taken  in  connection  with  the  other  parts  of 
the  documents.  It  was  at  most  nothing  more  than  an 
agreement  to  take  Gilpin's  interest,  which  was  equitable 
only,  and  an  equitable  interest  may  be  given  without 
any  liability  attaching  on  the  donee ;  for  the  company 
having  the  original  shareholder  still  to  look  to  is  not 
injured.  It  is  impossible  to  make  out  from  these  docu- 
ments any  contract  by  Bunn  to  accept  a  legal  transfer ; 
and  if  there  were  any  such  contract,  it  would  be  invalid 
as  against  the  policy  of  the  act,  Gilpin  not  being  on  the 
register;  Neihon's  Case{b).  No  deeds  of  transfer  to 
Bunn  are  produced  or  shown  to  have  existed,  and  the 
want  of  a  deed  cannot  be  waived,  at  all  events,  at  law, 
the  terms  of  the  act  being  express.  None  of  the  autho- 
rities cited  by  the  other  side  under  this  head  were  under 
the  same  act;  New  Brunswick  and  Canada  Railway 
Company  v.  Muggeridge  {c)  \  Moss  v.  Steam  Gondola 
Company  {d).  In  equity  no  doubt  there  is  a  difference, 
for  there  the  intended  transferee  may  be  bound  to  do 

the 

(a)  3  De  G,  4  Sm.  63.  (c)  4  HurUt.  S(  N.  160. 

(6)  3  De  C,  M.  Sc  G,  566.  {d)  17  C.  B.  180. 
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the  acts  necessary  to  make  bim  a  shareholder;  but  that        1860. 
is  an  equity  by  way  of  specific  performance.     The  old       '^'^7^ 
shareholders  cannot  get  rid  of  their  liability  without  a      Electric 
transfer  by  deed;  they  have  no  defence  against  being      Company" 
put  on  the  list,  and  the  official  manager  has  no  authority    op  Ireland. 
to  elect  that  they  shall  not  be  upon  the  list,  and  that  Burn's  Caie. 
somebody  else,  to  whom  no  regular  transfer  has  been 
made,  shall  be  there  in  their  stead ;  £x  parte  Humbyy 
re  Wrysgan  Slate  Company  (a).     In  all  cases  where  in- 
formalities have  been  held  immaterial  the  transferee  had 
done  all  he  could  do  to  make  himself  a  shareholder. 
Here  Bunn  did  not  intend  to  be  a  shareholder ;  the 
object  of  the  agreements  was  that  he  should  have  power 
to  dispose  of  the  shares,  but  not  be  legal  holder.     He 
looked  upon  them  merely  as  a  security.     The  unautho- 
rized placing  his  name  on  the  register  did  not  make  him 
a  shareholder ;  Bargate  v.  Shortridge  (J). 

The  cases  relied  on  by  the  other  side  are  divisible  into 
three  classes.  The  first  class  consists  of  cases  relating 
to  original  allottees;  Lord  Mansfield's  Case(c);  Yel- 
land's  Cas€{d);  Coohney's  Case(e),  These  cases  are 
wholly  inapplicable.  They  were  cases  in  which  indi- 
viduals had  subscribed  for  shares  and  accepted  allotments 
of  them.  They  had  thus  entered  into  legal  contracts 
with  the  company,  and  were  held  liable  to  be  treated  as 
shareholders  on  the  ground  that  they  were  bound  to 
carry  out  their  contracts.  The  second  class  consists  of 
one  case;  Price  and  Brown's  Case  {f).  There,  depositees 
of  shares  took  in  their  own  names  certificates  for  shares 
of  a  new  denomination  in  exchange  for  the  old  ones. 
The  third  class  consists  of  cases  relating  to  transferees, 

as 

(rt)  6  Jur.  IV.  S.  215—  V,C,K.  id)  S  DeG.ifSm,  395. 

{b)  5  H.  Ijordt  Co.  297.  {e)  3  De  G.  if  J.  170. 

(c)  3  Mac.  i  G.  57.  (/)  3  D«  G.  4-  Sm.  146. 
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1860.       as  to  whom  the  due  formalities  had  not  been  observed, 
and  turn  upon  waiver,  operating  as  an  estoppel.      In 
Electric      Sanderson's  Case  {a)  the  transferee   had  executed   the 
^^^*^'"    deed.     In  Sir  a ff on' s  Executors'  Case(b)  the  party  had 
Of  Irblamd.    done  all  he  could  to  make  himself  a  shareholder.     The 
Bumf's  Casb.  g^g  jg  explained  in  Harrison's  Case{c).    The  accept- 
ance of  a  transfer  has  the  same  effect  as  executing  the 
deed,  except  that  it  do^  not  create  a  specialty  debt. 
Mag  aire's  Case(d)  proceeded  on  the  same  principle. 
[  The  Lord  Justice  Knight  Bruce  here  referred  to  The 
Wolverhampton  New  Watertvorhs  Company  ▼.  Hawhes- 
fordie)"].    That  case  merely  shows  that  an  omission  to 
register  in  due  time  does  not  enable  a  transferee  to 
escape  from  liability.   The  cases  on  which  the  other  side 
rely  are  therefore  not  decisive  against  us.     It  is  quite 
consistent  with  the  rules  of  law  that  a  man  may  have  an 
equitable  interest  in  shares  without  any  of  the  liabilities 
of  a  shareholder;   Galvanized  Iron  Company  v.  Wes- 
^oby(f);  Fenwich's  Case  (g).    Supposing  we  fail  on  the 
other  grounds,  still,  as  to  the  1,720  shares,  the  course 
taken  in  Pirn's  Case{h)  is  the  only  proper  one— to  strike 
Mr.  Bunn's  name  off  the  list,  leaving  the  official  manager 
to  apply  to  have  him  put  on  the  list  jointly  with  his 
partners. 

Judgment  reserved. 


The  Lord  Justice  Knight  Bruce. 

Aug.  3.  A  company  called  '*  The  Electric  Telegraph  Company 

of  Ireland"  was  by  an  order  dated  the  7th  of  May^  1856^ 

durected^ 

(fl)  3   Dc   0.  4^  5«.  66;     3  («)  5  Jur.  N.  S.  1104. 

H.  Lords  Ca,  698.  (/)  8  Exck.  17. 

(6)  1  De  G.,  M.  ^  G.  576.  (g)  1  De  G.  4  Sm.  567. 

(c)  22  L.  J.,  A'.  S.  249,  Ch.  (h)  3  Df  G.  4  Sm.  11. 
{d)  3  De  G.  4^  Sm.  31. 
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diiected  to  be  wound  up.    Under  this  order  various  pro-  I860. 

ceediDgs  have  taken  place^  including  the  case  of  Mr.  ^^ 

Cookney,  heard  here  in  1858,  which  Messrs.  De  Gex  ^  Electric 

Janes  have  reported.   The  order  now  under  appeal,  made  Coy^Awr" 

by  the  Master  of  the  Rolls  on  the   11th  of  June  last,  of  Ireland. 

which  is  another  of  those  proceedings,  is  in  these  terms —  Buku  s  Case. 
[His  Lordship  read  the  order.]     Mr.  Bunn,  the  present 
Appellant,  complains  of  this  order,  contending  that  he  is 
not  properly  a  contributory. 

The  company  was  provisionally  registered  in  January, 
1852^  completely  registered  in  December  of  that  year  (a 
date  perhaps  material  to  be  borne  in  mind),  and  regu- 
lated by  an  act  of  parliament  which  received  the  Royal 
Assent  on  the  4th  of  August,  1 853,  and  is  intituled  ''  An 
Act  for  incorporating  and  regulating  the  Electric  Tele- 
graph Company  of  Ireland,  and  for  better  enabling  the 
Company  to  establish  and  work  Telegraphs  in  Scotland 
and  Ireland,  and  between  those  Countries,  and  for  other 
Purposes."  The  Appellant  stands  charged  as  a  contri- 
butory under  a  transaction  which  took  place  in  the  month 
of  April,  1853,  when  a  number  of  papers  called,  I  be- 
lieve, scrip  certificates,  purporting  to  represent  shares  in 
the  company,  were,  in  the  circumstances  to  which  I  shall 
refer,  placed  in  his  hands  or  in  the  hands  of  his  solicitor 
as  agent  for  him,  but  so  placed,  as  to  part  on  Mr.  Bunn*s 
private  and  separate  account,  and  as  to  the  rest  on  the 
account  of  Mr.  Bunn  as  a  member  (which  at  the  time  he 
was)  of  a  partnership  called  ''  The  Gutta  Percha  Com- 
pony  of  Lambeth,*^  These  papers  have  been  produced  on 
the  hearing  of  the  appeal.  I  will  read  one  of  them,  the 
form  of  which  sufficiently  represents  all — [His  Lordship 
here  read  one  of  the  scrip  certificates.]  The  grounds  of 
Mr.  JBunn's  defence  before  the  Master  of  the  Rolls  and 
of  his  appeal  here  are  substantially — first,  that  it  was 
under  an  agreement  with  those  who  at  the  time  managed 

and 
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1860.        and  conducled  the  aflairs  of  the  Electric  Telegraph  Com- 
^^y^^^      pony,  that  he  should  not,  by  reason  or  in  respect  of  the 

Re 
Electric      shares  or  rertificates,  be  liable  for  any  debts  or  engage- 

TsLBoaAPH     uj^jjjg  Qf  ^jja^  company,  but  without  any  such  liability 

OP  Ikbland.    be,  as  the  holder  of  the  shares,  a  participator  in  the  pro- 

Bonn's  Case,  f}^^  jf  ^ny,  of  the  undertaking,  that  he  accepted  them ; 

and  secondly,  that^  failing  the  first  point,  he  is  as  to  a 
certain  number  of  the  shares  improperly  charged  alone 
as  a  contributory,  because  that  portion  of  the  shares  was 
(he  insists)  taken  by  him  jointly  with  other  persons,  who 
with  him  formed  a  mercantile  establishment  which  I  have 
mentioned  already,  called  the  Gutta  Percha  Company 
of  Lambeth,  and  ought  (he  contends)  to  be  joined  with 
him  in  the  liability  imposed  on  him  by  the  order,  if  he  is 
justly  liable  at  all.  It  appears  that  in  April,  1853,  Mr. 
Gilpin,  a  person  much  connected  with  this  Electric  Tele- 
graph  Company,  was  in  prison,  not  at  the  suit  of  the  Ap- 
pellant, but  for  a  debt  for  which  the  Appellant  was  liable, 
in  effect  as  surety  for  Mr.  Gilpin,  to  the  creditor  at 
whose  suit  Mr.  Gilpin's  person  was  detained,  and  it 
seems  to  have  been  the  wish  of  those  or  of  some  of  those 
acting  at  the  time  in  the  management  of  the  affairs  of  the 
Electric  Telegraph  Company  that  Mr.  Gilpin  should  be 
released  from  confinement,  and  accordingly  in  that  month 
the  two  agreements  in  evidence,  marked  respectively 
A  and  B,  were  signed  by  two  directors  of  the  Electric 
Telegraph  Company,  namely,  Mr.  Massey  and  Mr. 
Tweedie,  on  behalf  of  the  directors  of  that  company,  and 
verbally  sanctioned  and  accepted  by  Mr.  Bunn  on  bis 
part.  The  two  documents  have  been  produced  here  by 
Mr.  Bunn  or  on  his  behalf — [His  Lordship  here  read 
the  two  agreements.]  It  was  on  this  occasion  and  under 
these  agreements  that  the  scrip  certificates  already  men- 
tioned were,  in  April,  1853,  and  therefore  during  the 
interval  between  the  complete  registration  and  the  private 
act,  placed  in  the  hands  of  Mr.  Bunn  or  his  agent,  as  I 

have 
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have  stated.     This  was  the  origin,  such  the  foundation,        1860. 

of  Mr.  Bunn's  alleged  connection  with  the  Electric  Tele-      ^"^^^ 

graph  Company.  Electric 

Telegraph 
Company 

Now  it  is  perhaps  to  be  reasonably  inferred  from  the  of  Ireland. 
mere  contents  of  the  two  agreements,  but  is,  I  think,  Buhn's  Case. 
suiRciently  proved  by  collateral  evidence,  that  they  were 
entered  into,  and  the  shares  to  which  they  relate  accepted, 
or  contracted  to  be  accepted,  by  Mr.  Bunn,  under  a 
stipulation  upon  his  part,  to  which  Mr.  Massey  and  Mr. 
Tweedie^on  behalf  of  themselves  and  their  fellow  direc- 
tors, acceded,  that  Mr.  Bunn  should  not  in  respect  of 
them,  should  not  as  a  shareholder,  be  subject  or  liable 
to  any  of  the  debts  or  losses  of  the  Electric  Telegraph 
Company^  *  but  should  only  be  a  shareholder  for  the 
purpose  of  participating  in  its  profits,  if  any.  This 
stipulation,  however,  was,  I  think,  beyond  the  functions 
and  in  excess  of  the  powers  as  well  of  Messrs.  Massey 
and  Tweedie  as  of  the  whole  body  of  the  directors  of  the 
Electric  Telegraph  Company  to  make  as  against  that 
company,  which,  as  I  conceive,  was  not  bound  by  it ; 
and  as  this  portion  of  the  arrangement  o{  April,  1853, 
was,  in  my  opinion,  material  and  essential  to  its  exist- 
ence, was  in  my  judgment  a  sine  qua  non  as  far  as  Mr. 
Sunn  was  concerned,  the  two  agreements  were,  I  con- 
ceive, substantially  good  for  nothing.  Still  it  was 
possible  for  Mr.  Bunn  so  to  act  as  to  preclude  himself 
from  rejecting  the  character  of  a  member  of  the  Electric 
Telegraph  Company ;  and  if,  as  for  instance  in  Maguires 
Case{a\  he  had  received  or  derived  any  profit  or  benefit 
from  that  character  or  from  the  shares,  or  had  caused 
damage  or  prejudice  to  the  Electric  Telegraph  Company 
or  any  person  by  claiming  or  representing  himself  to  be 
a  shareholder,  he  might  be  so  precluded  and  a  con- 
tributory. 

(a)  3  DeQ.SfSm.^l. 


296  CASES  IN  CHANCERY. 

1860.        tribulory.     But  1  do  not  find  anything  of  the  kind  to 

j^  have  taken  place.     He  certainly  more  than  once  claimed 

Electric      to  be  a  shareholder,  and  he  attended  a  meeting  or  meet- 

Company"     ^^^^  ^^  '^^^  character,  but  not  with  any  intention  upon 

OP  Ireland,   his  part  of  acknowledging  any  liability  or  misleading 

Bonn's  Case,  ^^^y  person ;  and  I  repeat  that,  in  my  judgment,  neither 

the  Electric  Telegraph  Company  nor  any  shareholder  is 
shown  to  have  sustained  any  damage  by  reason  of  con- 
duct on  his  part  subsequent  to  the  transaction  of  April, 
1853.  I  do  not  understand  that  any  instrument  of 
transfer  to  him  of  any  of  the  shares  has  been  signed  by 
him  or  received  or  accepted  by  him,  or  with  his  permis- 
sion, assent  or  privity  made  to  him,  nor  has  he  ever 
executed  the  deed  of  settlement  or  any  such  instrument; 
and  though  he  has  been  by  the  directors  returned  and 
registered  as  a  shareholder,  that  was  not,  as  I  under- 
stand the  matter,  under  any  authority  from  him,  or  with 
his  consent  or  knowledge.  I  consider,  therefore,  that 
he  has  not  barred  himself  from  insisting  on  the  equitable 
invalidity  of  the  two  agreements,  or  from  insisting  that 
be  is  neither  legally  nor  equitably  a  shareholder;  the 
agreements  having  included  a  very  important  term  that 
was  impracticable  and  impossible,  or  was  absolutely 
invalid,  on  which  point  he  must,  I  think,  be  taken  to 
have  protected  himself  by  stipulation,  or  acted  in  error. 
Whether  the  money  received  by  him  or  the  Gutta 
Percha  Company  on  the  occasion  of  the  two  agreements, 
on  account  of  debt  not  treated  as  cancelled  by  the 
shares,  ought  to  be  restored,  is  a  question  that  we  cannot 
or  need  not,  I  think,  now  decide.  With  respect  to  the 
collateral  evidence  to  which  I  have  alluded,  its  admissi- 
bility was  questioned,  and  is  open  to  reasonable  ques- 
tion. But  in  the  particular  position  and  circumstances 
of  the  case  I  consider  it  admissible,  as  it  would  be  on. 
the  part  of  a  Defendant  against  a  Plaintiff  seeking  in 
this  Court  specific  performance  of  a  contract     Upon  the 

contested 
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contested  points  in  the  present  case  on  which  I  have  not  1860. 
expressed,  I  wish  to  be  considered  as  not  giving,  any 

opinion.     But  it  seems  to  me  that  Mr.  Bunn  is  not  ^  Electric 

contributory.     I  think,  however,  that  he  should  neither  ^^*^'" 

pay  nor  receive  any  costs  of  the   proceedings   in  the  of  Irblano. 

chambers  of  the  Master  of  the  Rolls,  or  in  the  Rolls  Buhk's  Cask. 
Court,  or  here. 

7%€  Lord  Justice  Turner,  ader  stating  the  leading 
facts  of  the  case,  proceeded  as  follows  : 

There  is  an  enormous  mass  of  evidence  in  the  case, 
relating,  first,  to  the  constitution  of  the  company; 
secondly,  to  what  passed  with  reference  to  the  agree- 
ments of  the  9th  of  Aprils  1853  ;  thirdly,  as  to  the  par- 
ticular shares  on  which  the  Appellant  was  sought  to  be 
put  on  the  list ;  and,  fourthly,  as  to  the  conduct  of  the 
Appellant.  In  the  view  which  I  have  taken  of  this  case 
nearly  the  whole  of  this  evidence  may  be  laid  out  of  the 
question.  It  seems  to  me  that  only  the  evidence  which 
bears  on  the  conduct  of  the  Appellant  is  material  to  the 
grounds  on  which  I  have  formed  my  opinion  upon  this* 
case.  There  is  no  pretence  whatever  for  saying,  which 
is  one  of  the  points  raised  by  Mr.  JBunn,  that  this  com- 
pany was  fraudulently  constituted.  What  passed  as  to 
the  agreements  appears  to  me  to  be  material  only  as  to 
the  question  of  costs.  The  agreements  must  speak  for 
themselves,  and  the  evidence  as  to  the  shares  seems  to 
me  to  go  no  further  than  to  show  that  it  is  impossible 
that  any  reliance  whatever  can  be  placed  on  the  books 
of  this  company.  The  case,  according  to  the  opinion 
which  I  have  formed  upon  it,  must  be  decided  for  the 
roost  part,  if  not  wholly,  on  the  documentary  evidence. 
Now  the  Appellant  undoubtedly  is  on  the  register, 
though  there  is  no  proof  when  the  register  was,  made 
up.  I  think  that  he  must  be  prim&  facie  liable,  accord- 
ing 
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1860.        ing  to  the  28tb  section  of  the  Companies  Clauses  Con- 
^  solidation  Act,  and  it  rests  on  him,  therefore,  to  rebut 

Electric      tbis  prima  facie  liability. 
Telegraph 

Company 
Of  Ireland.        I  first  propose  to  consider  how  this  question  stands 

s  Caib.  upon  the  company's  deed  of  settlement.     According  to 

r 

the  provisions  of  the  81st  section  of  that  deed,  it  is  upon 
the  execution  of  the  deed,  and  not  before,  that  the 
person  taking  the  shares  is  to  assume  the  liabilities  and 
acquire  the  privileges  of  a  proprietor.  Now  the  Appel- 
lant never  did  execute  the  deed  of  this  company ;  there- 
fore, upon  the  deed  alone,  he  clearly  is  not  liable. 
There  was  no  partnership  constituted  inter  se,  no  liability 
to  contribute ;  and  if,  therefore,  we  look  at  this  case  as 
standing  on  the  deed  as  between  the  parties  claiming 
under  that  deed,  it  is  plain  to  my  mind  that  there  was 
no  liability  contracted  on  the  part  of  the  Appellant. 

It  is  not  to  be  taken,  however,  that  the. Appellant  may 
not  be  liable,  though  he  did  not  execute  the  deed,  and 
we  must  consider  the  question,  therefore,  upon  the  agree- 
ments which  were  entered  into  with  the  Appellant  on 
the  9th  o{  April,  1853.  Now,  no  doubt  there  is  con- 
siderable difficulty  in  construing  these  agreements,  but 
when  we  look  at  the  81st  section  of  the  deed  of  the 
company,  I  think  it  becomes  reasonably  clear  what  was 
intended  by  them.  The  agreements  very  carefully  pro- 
vide that  there  shall  be  no  execution  of  the  deed  of  the 
company,  therefore  there  shall  be  no  liability  according 
to  clause  81  of  that  deed.  It  is  true  that  the  agree- 
ments contain  an  undertaking  to  procure  the  transfer 
necessary  to  give  a  title  to  the  shares ;  but  according  to 
the  deed,  the  transfer  of  itself  would  not  give  a  title  to 
the  shares.  There  must  be  execution  of  the  deed  by  the 
transferee  after  the  transfer,  before  the  title  to  the  shares 
would  be  acquired.     The  81st  section  is  very  strong  upon 

that 
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that  pointy  and  the  69th  is  conclusive  upon  it.     There        1860. 
is  power  given  to  the  directors  to  approve  transfers ;  "  and  ^ 

in  case  any  such  transfer  shall  be  approved^  and  not  Electric 
otherwise,  the  directors  shall  forthwith  cause  a  notice  in  Company 
writing  to  be  sent  to  the  transferee  apprising  him  of  the  of  Ireland. 
same,  and  requiring  him  to  come  in  and  execute  this  Buhh's  Cam. 
present  deed  or  some  deed  of  covenant  referring  thereto, 
or  duplicate  thereof,  within  three  calendar  months  from 
the  date  of  such  notice."  This  provision,  therefore,  to 
procure  the  transfer  necessary  to  give  a  title  to  the 
shares,  can  mean  no  more  than  this,  that  the  Appellant 
was  to  be  put  in  the  position  in  which  he  might,  if  he 
pleased,  become  a  shareholder  in  the  company.  It  is 
said  that  he  agreed  to  accept  the  shares,  because  the 
first  clause  of  the  agreement  is,  ''  in  consideration  of  your 
agreeing  to  accept  the  shares;*'  but  then  what  shares 
were  those  which  the  Appellant  agreed  to  accept  ?  Why, 
plainly,  only  shares  transferable  by  delivery;  and  the 
company  having  been  completely  registered,  no  shares 
could  be  so  transferred.  The  agreement,  therefore,  was 
to  effect  what  the  law  would  not  allow  to  be  done.  In 
determining  whether  the  Appellant  was  or  was  not  a 
contributory  by  virtue  of  those  agreements,  we  must 
consider  also  how  the  case  stands  under  those  agree- 
ments. Those  agreements  are  entered  into  by  Messrs. 
Massey  and  Tweedie,  two  of  the  directors  of  this  com- 
pany. Where  is  the  authority  which  Messrs.  Massey 
and  Tweedie  had  to  bind  their  co-directors  to  those 
agreements  ?  It  may  be  said  that  the  co-directors  adopted 
the  agreements,  but  that  will  only  remove  the  difficulty 
one  stage  further ;  for  where  fs  the  authority  in  the  di- 
rectors to  bind  the  company  by  any  such  agreements? 
It  was  wholly  beyond  the  power  of  these  directors  to  do 
so.  It  was  against  the  deed,  and  against  the  law,  and 
the  directors,  therefore,  plainly  had  no  authority  to  bind 
the  company  to  the  agreements.     Now  the  Master  of 

the 
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1860.       the  Rolls  seems  to  have  considered  that  there  was  no 

^'^^r^      diflScuhy  in  this  respect,  because  he  thought  that  the 

Electbic      agreements  would  be  held  to  apply  to  unissued  shares ; 

Compaiiy"    ^"^  ^^^  agreements  do  not  say  one  word  upon  the  sub* 

OF  Ireland,  ject  of  unissued  shares.   There  is  nothing  to  control  their 

BuMii's  Caw.  efTect,  and  to  say  that  the  agreements  shall  be  ap^ 

cable  only  to  unissued  shares,  and  it  is  perfectly  clear 
that  the  parties  did  not  so  understand  them,  for  tbej 
proceeded  immediately  to  deal  under  them  with  issued 
shares,  and  to  carry  them  into  efiect  by  a  transfer  of 
shares  which  had  been  previously  issued  to  Qilpin  and 
the  Griffins.  I  am  unable,  therefore,  to  agree  with  the 
Master  of  the  Rolls  in  his  conclusion,  that  those  agree- 
ments had  reference  to  unissued  shares.  If  the  agrees 
ments  have  not  reference  to  unissued  shares,  what  is  the 
purport  of  the  agreements  ?  We  must  look  to  the  sub* 
stance  of  them  as  well  as  to  the  form,  and  I  take  the 
substance  of  these  agreements  to  have  been  that  the 
Appellant  was  not  to  execute  the  company's  deed  of 
settlement,  for  that  is  perfectly  clear  on  the  agreements, 
but  yet  that  he  was  to  have  a  beneficial  interest  in  the 
shares.  How  could  that  be  effected  ?  The  agreement, 
if  it  meant  anything,  must  have  meant  this,  that  the 
persons  in  whose  names  the  shares  were  to  stand  were 
to  be  trustees  for  the  Appellant.  There  is  no  fraud  or 
mala  fides  which  I  can  see  in  such  an  agreement;  and 
in  the  absence  of  fraud  or  mala  fides  a  cestui  que  trust 
cannot,  as  I  apprehend,  be  put  upon  the  list  of  con<- 
tributories.  The  trustee  is  the  contracting  party  with 
the  company.  A  cestui  que  trust  may  be  liable  to  inr 
demnify  the  trustee,  but  he  is  not  liable  to  the  company. 
Now,  if  the  Appellant  had  been  a  party  to  the  shares  being 
put  into  the  name  of  Gilpin  or  into  the  name  of  the 
Griffins,  he  might  and  very  probably  would,  in  my  judg- 
ment, have  made  himself  l\able ;  but  there  is  no  evidence 
that  the  Appellant  at  all  interfered  in  this  part  of  the 

transaction, 
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transaction,  and  the  case  in  this  point  of  view  seems  to        1860. 
me  to  be  no  more  than  it  would  have  been  if  the  parties,  in      ^-^v-^^^ 

Re 

whose  names  the  shares  stood,  had  bon^  fide  executed  a      Elbctric 

declaration  of  trust  in  favor  of  the  Appellant.     Apart,    Telboraph 

therefore,  from  the  conduct  of  the  Appellant,  I  think  that    of  Ireland. 

this  order  cannot  be  maintained,  and  looking  to  the  Ap-  Bunn'b  Case. 

pellant's  position,  to  his  beneficial  interest  in  the  shares, 

under  the  trust  which  I  apprehend  was  constituted  in 

the  person  in  whose  name  the  shares  were  to  stand,  I  do 

not  think  that  there  is  enough  in  his  conduct  to  estop  him 

from  saying  that  be  is  not  liable  in  respect  of  these 

shares.     I  am  of  opinion,  therefore,  that  this  order  must 

be  discharged.     I  have  felt  some  doubt  about  the  costs ; 

but  the  doubt  has  been  whether  they  ought  not  to  be 

thrown  on  the  company,  as  to  the  fairness  of  whose 

dealings  in  this  matter  I  am  by  no  means  satisfied.     I 

think,   however,   that  contrivances  of  this   description 

ought  not  to  be  encouraged,  and  that  the  right  course 

will  be  to  give  no  costs  on  either  side  of  any  part  of  the 

litigation,  but  simply  to  discharge  the  order. 
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Nov.  3. 
Before  The 


In  the  Matter  of  THE   MEXICAN  AND  SOUTH 
AMERICAN  COMPANY. 

COSTELLO'S  CASE. 

npHIS  was  a  motion  by  way  of  appeal  to  discharge  or 

^'tices."'"  ^*^y  *"  order  made  in  the  first  instance  at  Cham- 

Althoagh  a       bers,  and  afterwards,  on  the  14th  July,  1860,  afiinned 

li^'SSiv^^^ '"   ^y  ^^^  Master  of  the  Rolls,  directing  the  removal  of  the 

company  (the   name  of  Jacob  Nunez  Costello,  the  Appellant's  father, 

paM^ylhe  de-  ^''^™  ^^^  "^'  ^^  contributories,  on  which  it  had  been 

livery  of  scrip  placed  in  respect  of  305  shares  in  the  above-mentioned 
certificates) 

may  transfer  company,  and  the  substitution  of  Manuel  Costello,  the 
his  shares  to      Appellant,  on  the  list  instead. 

an  msolvent,         *  *^  ' 

for  the  pur- 

nd^f  liabilitT  '^'^^  particulars  as  to  the  character  and  objects  of  the 
the  transaction  company,  and  the  nature  of  its  shares,  are  set  forth  in 
one  and  not  a  ^^^  report  of  Orisewood  and  Smith's  Case  (a).  The 
false  or  hollow  shares  were  transferable  by  scrip  certificate.     The  pe- 

contnvance.         .  .  .    i  ,  i         j    j   i 

Whether  a    tition  to  wmd  up  the  company  was  presented  and  duly 

bona  fide  advertised  on  the  12th,  and  the  winding-up  order  made 

transfer  made  '  ®     *^ 

sometime        on  the  24th  November,  1857. 

after  a  petition 
for  winding  up 
the  company         At  the  date  of  the  winding-up  order  the  Appellant, 

Winding-up      ^^*  Manuel  Costello,  carried  on  business  on  the  Stock 

Acta  has  been   Exchange  as  a  stock  and  share-broker.     His  father  had 

filed  and  ad-  "^  , 

vertized  would  formerly  also  carried  on  a  trade  of  the  same  description, 

Qulre? '  ^"'  having  become  embarrassed  he  had  given  up  his  busi- 

ness, and  at  the  date  of  the  transaction  in  question  bad 
become  poor  and  entirely  dependent  on  a  weekly  allow- 
ance made  to  him  by  his  family,  consisting  of  the  Appellant 

and 

(a)  4  De  G.  4  J.  .544. 
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and  two  other  tons.    Some  time  before  the  date  of  the        I860, 
winding-up  order,  Manuel  CoMteUo,  being  then  the  bolder       ^^"JT^^ 
of  the  805  gharet  in  question,  became  aware  that  the  The  Mexican 
company  had  become  embarrassed,  and  that  there  might  ^^^  fcAwCo 
possibly  be  liabilities  attached  to  the  possession  of  the    Costello  i 
shares,  he  became  anxious  to  get  rid  of  those  liabilities        Cmz. 
and  sell  the  shares.     He  accordingly,  on  the  19th,  put 
them  into  the  hands  of  a  broker  named  Cohen,  desiring 
bim  to  get  a  price  for  them  in  the  market.     The  nominal 
price  at  that  time  quoted  in  certain  share  lists  was 
2ff.  6(L  per  share,  but  it  was  found  impossible  to  bring 
into  the  market  anything  like  300  shares  at  that  price. 
Jacob  If.  CostellOf  though  he  had  retu*ed  from  the  Stock 
Exchange,  was  then  in  the  frequent  practice  of  attending 
in  the  city  and  effecting  small  transactions  in  the  pur- 
chase and  sale  of  shares  on  his  own  account     Knowing 
that  his  son  wished  to  dispose  of  the  shares  in  question, 
he  offered  to  purchase  them  from  him  at  a  small  price, 
when  Manuel  Costello,  finding  that  Cohen  had  failed  to 
get  a  price  for  the  shares  in  the  market,  on  the  19th 
November,  1857,  sold  them  to  his  father  at  the  nominal 
price  of  2d  or  8d.  per  share. 

This  sale  was  effected  through  Co/ien  as  broker,  the 
price  paid  for  the  shares  being,  according  to  the  evi- 
dence of  Cohen,  part  of  the  proceeds  of  a  wager  which 
had  just  been  paid  to  the  father.  The  son  having 
received  the  money,  handed  it  to  Mr.  Cohen  for  his  com- 
mission, remarking  that  though  he  might  himself  have 
•old  the  shares  to  his  father,  the  employment  of  a  broker 
io  the  matter  made  it  more  regular.  Mr.  Jacob  Nunez 
CkmteUo,  the  father,  afterwards,  in  his  affidavit  filed  in  the 
inmtter,  deposed  that  he  paid  for  the  shares  out  of  monies 
advanced  and  lent  to  him  by  his  friends ;  and  that,  with 
the  exception  of  the  amount  so  paid,  he  had  no  other 
means  whatever  at  that  time,  nor   had   he  since  that 

Vol.  II — 2.  X  D.F.J,     period 
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1860.        period  been  possessed  of  or  parted  with  property  of  any 

^"^^f^^      kind   or   description  whatsoever.      And   on  his   cross- 

The  Mexican  examination  he  deposed  that  by  friends  he  meant  his 

AND  South     ^qj^^.     The  two  sons.  Other  than  ManueL  were  not 

American  Co.  '  ' 

CotTELLo's    examined  on  either  side. 

Case. 

The  Appellant  deposed  to  the  effect  that  the  transfer 
was  intended  to  be  a  bon&  fide  irrevocable  transfer ;  that 
there  was  no  indemnity  nor  agreement  for  an  indemnity 
given  by  him  to  his  father,  nor  any  reservation  or  decla- 
ration of  any  trust  in  the  Appellant's  favor,  nor  any 
understanding  that  the  shares  were  to  be  reassigned  to 
him,  or  that  the  profits  should  belong  to  him,  but  thai 
all  profits  and  advantages  to  arise  from  the  shares  were 
to  belong  to  the  buyer ;  and  he  denied  that  any  part  of 
the  purchase-money  had  been  furnished  to  his  father  by 
himself. 

It  appeared  also  from  the  evidence  of  the  father  that 
he  had  been  served  with  an  order  of  the  Master  of  the 
Rolls,  requiring  payment  of  a  very  large  sum  for  calls 
due  upon  the  shares  in  question,  and  that  his  sons  were 
willing  to  give  20/.  to  procure  his  complete  discharge 
from  all  liability  as  a  contributory. 

Sir  Hugh  Cairns  and  Mr.  Waley  for  the  Appellant. 

It  is  now  the  settled  law  of  this  Court,  that  although 
a  company,  the  shares  in  which  are  transferable  by  the 
mere  delivery  of  scrip  certificates,  may  be  in  extremis,  a 
shareholder  has  a  right  to  transfer  his  shares  to  any 
one,  provided  he  does  so  out  and  out ;  and  it  matters 
not  that  the  transfer  was  made  for  the  express  purpose 
of  getting  rid  of  his  liability,  or  that  the  transferor  knew 
that  the  shares  were  of  no  value,  or  that  the  transferee 
was  a  man  of  straw ;  De  Ptus's  Case  (a).     But  if  the 

shareholder, 

(fl)  4  DeG,^  J.  544. 
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shareholder,  instead  of  transferring  out  and  out,  contrives        I860. 

by  means  of  the  transfer  to  have  the  name  of  an  insolvent       ^■^'^^ 

Re 
put  on  the  list,  and  by  a  secret  arrangement  with  the  j^^  Mexican 

transferee  retains  any  possible  benefit  that  may  arise  upon     and  South 

the  shares,  the  transaction  will  not  be  allowed  to  stand ;    ^ 

'  '    C08TBLL0  • 

Hyam*8  Case  {a);  Chinnock's   Casefjb).     The  evidence        Case. 

in  this  case  clearly  shows  that  the  transfer  in  question 

was  a  complete  out  and  out  legal  transfer;  that  there 

was  no  reservation  for  the  benefit  of  the  transferor,  and 

no  agreement  for  the  indemnity  of  the  transferee.     It 

makes  no  difference  whether  the  consideration  was  paid 

out  of  a  sum  received  by  the  transferee  upon  a  wager 

or  out  of  funds  advanced  by  his  family,  or  even  out  of 

an  advance  made  by  the  Appellant  himself. 

Mr.  Roundell  Palmer  and  Mr.  Roxburgh  for  the 
Official  Manager. 

It  is  not  disputed  that  a  bon&  fide  out  and  out  sale 
and  transfer  of  these  shares  would,  though  made  for  the 
sake  of  escaping  liability,  have  been  effectual  for  that 
purpose;  but  we  contend  that,  upon  the  result  of  the 
evidence,  the  transfer  was  not  in  this  case  a  bon&  fide 
one ;  that  it  was  a  mere  fable  enacted  by  the  parties  to 
enable  the  son  to  get  rid  of  his  liability  under  the  wind- 
ing-up order.  The  onus  of  proving  bona  fides  is  upon  the 
Appellant,  and  he  has  failed  entirely  to  discharge  him- 
self from  that  onus.  The  decision  in  De  Pass's  Case  (c) 
could  not  have  been  intended  to  apply  to  a  transfer  afier 
the  petition  to  wind  up  the  company  has  been  filed  and 
advertised,  and  the  company  has  thereby  been  brought  to 
an  end.  If  so  all  the  solvent  shareholders  might,  by  as- 
signing to  insolvent  transferees,  render  it  impossible  to 
discharge  the  liabilities  of  the  partnership  by  means  of 

the 

(«)  I  Dt  G.,  F.  ^  J.  75.  (c)  4  De  G.  *  J.  544. 

(6)  Johnt.  714. 
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4 

I860.       the  machinery  of  the  winding-up  acts.     They  cited  also 
^'^  Rowley  v.  Adams  (a). 

The  Mbzicav 

AiiEiiicAiirCo.      ^^'  Southgate  for  the  creditors'  representative. 

COSTBLLO'S 

Case.  gj,.  jy  Cairns  replied. 

The  Lord  Justice  Knight  Bruce. 

At  one  period  of  the  argument  it  appeared  to  me  as 
probably  desirable  to  see  and  hear  the  Deponents,  or 
some  or  one  of  them.  But  the  progress  of  the  argu- 
ment, coupled  with  the  observation  that  on  neither  side, 
as  I  understand  it,  has  any  application  been  made  to  the 
Court  for  that  purpose,  has  convinced  me  that  that  step 
is  unnecessary.  I  am  satisfied  that  we  may  safely  dis- 
pose of  this  case  upon  the  materials  before  us ;  and  I 
am  confirmed  in  that  view  by  the  circumstance  which  I 
have  mentioned,  namely,  the  absence  of  any  application 
from  the  bar  upon  the  subject. 

I  am  not  persuaded  that  the  case  of  De  Pass  (i)  was 
erroneously  decided  here,  and  I  am  not  persuaded  that 
were  that  case  before  us  now  for  the  first  time  my 
opinion  would  not  be  the  same.  Neither  certainly  am  I 
persuaded  that  the  case  of  Hyam  (c)  was  erroneously 
decided.  I  think  it  was  correctly  decided,  and  the  main 
reason  for  the  decision  there  was  that  the  transaction  of 
the  alleged  sale,  the  alleged  transfer,  was  a  mere  fiction, 
a  mere  device  for  the  purpose  of  evading  in  an  undue 
and  improper  manner  the  liability  which  the  law  perhaps 
afforded  the  means  of  removing  or  escaping  from  in  a 
proper  manner. 

Here, 

(a)  2  H.  ofUt,  Ca.  725.  (c)  1  De  G.,  F.  Sf  J.  75. 

(6)  4l>eG.4^  J.  544. 
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Here,  in  my  opinion,  the  transaction  impeached  by        1860. 
the  Respondent's  argument  was  a  transaction  entirely      ^"^"^^^^ 
false  and  hollow.     1  am  of  opinion  upon  the  evidence  Xbb  Mbzican 
that  there  was  no  real  bargain,  no  true  contract,  nothing  ^^^  South 
approaching  any  idea  of  a  substantial  sale,  but  that  the    Costbllo's 
whole  was  an  unfair  device  for  the  purpose  of  enabling        Caib. 
the  son  to  escape  in  an  indirect  and  improper  manner 
from  a  liability  impQsed  upon  him  by  law,  by  substi- 
tuting in  his  own  place  a  person  who  was  unable  to 
pay,  and  who  would,  in  all  probability,  be  assisted  in 
any  distress  or  difficulties,  which  might  be  occasioned  to 
him  by  the  alleged  transfer^  by  the  person  who  for  his 
own  purposes  placed  him  in  that  position.     It  may  be 
that  even  at  the  time  when  this  transaction  took  place 
— it  may  be,  I  do  not  say  that  it  was,  but  it  may  be — 
that  even  at  the  late  time  when  this  transaction  took 
place  a  substantial  sale  made  in  good  faith  might  have 
liad  the  effect  of  relieving  the  Appellant.     I  repeat  that 
in  my  judgment  this  was  no  substantial  sale ;  this  was 
310  true  contract,  but  was  a  mere  shift ;  and  to  repeat 
the  phrase  which  I  used  at  the  beginning,  all  was  false 
mod  hollow.    And  upon  whatever  ground  in  particular 
^he  Master  of  the  Rolls  may  have  proceeded  in  this 
^^aae,  1  think  that  his  conclusion  was  clearly  right. 

The  Lord  Justice  Turner. 

I  also  agree  with  his  Honor  in  the  conclusion  at 
"which  he  has  arrived  in  this  case.  The  question  appears 
to  me  to  lie  between  the  case  of  De  Pass  (a)  and  the 
^ase  of  Hyam  (ft),  and  until  corrected  by  a  higher  autho- 
irity,  I  retain  the  opinion  which  we  expressed  in  the 
former  of  those  cases,  that  the  mere  circumstance  of 
difficulty  existing  in  a  company  where  the  shares  are 

transferable 

(a)  ^  DeG.^J.  544.  (b)  1  De  G.,  F,  4"  J'  75. 
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I860.       transferable  by  delivery  does  not  prevent  the  holder  of 
^"^^^^      those  shares  from  making  a  bon&  fide  and  efiectual  sale 
The  Mbzican  of  them.     I  do  not  see  how,  when  the  contract  between 
AMD  ^''''"     the  partners  is  that  each  may  transfer  his  shares,  any 
CotTBLLo't    ^"^  partner  can  have  a  right  to  complain  of  another  for 
Case.        making  that  transfer  at  a  time  when  the  company  may 
happen   to   be  involved  in  difficulties.     That  was  the 
principle  upon   which   the  case  of  De   Pass  (a)   was 
decided,  and  by  that  principle  I  abide.     I  do  not  doubt, 
therefore  the  right  to  make  a  bon&  fide  transfer  of  the 
shares,  but  I  think  that  in  all  cases  the  transfer  mutt 
be  a  bon&  fide  transfer,  using  the  words  bon&  fide  trans- 
fer in  the  sense  that  the  transfer  is  not  to  be  a  mere 
colourable  and  unsubstantial  transaction. 

Now  the  facts  of  this  case  beyond  all  doubt  throw 
upon  the  Appellant  the  proof  of  bona  fides,  and  the 
question  is  whether  he  has  satisfactorily  discharged  him- 
self of  that  onus.  I  am  of  opinion  that  he  has  not  done 
so.  First,  to  look  at  the  case  with  reference  to  the  ques- 
tion of  consideration.  The  shares  are  said  to  have  borne 
in  the  market  the  value  of  half-a-crown  per  share,  and 
this  transaction  takes  place  between  the  father  and  the 
son,  without,  so  far  as  appears,  any  discussion  between 
them  as  to  the  price  to  be  paid  for  the  shares.  Without 
any  discussion  upon  the  subject  of  the  price  the  sum  of 
2d,  or  3d.  per  share  (for  the  parties  do  not  seem  to  be 
very  well  agreed  upon  that  point)  is  taken  as  the  price  of 
these  shares. 

It  is  said  that  the  question  of  consideration  is  imma- 
terial, and  that  the  son  the  vendor,  the  present  Appellant, 
might  have  even  paid  to  the  father  a  sum  of  money  to 
take  the  transfer  of  these  shares.  It  may  be  so,  but  upon 
the  question  of  the  bona  fides  of  the  transaction  what 

passed 

(a)  4  Df  G.  4  J.  544. 
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passed  upon  the  subject  of  consideration  is  certainly        1860. 
material.     Then  how  did  the  father  procure  the  money      ^^p^"^ 
which  he  was  to  pay  for  the  shares.     The  broker  on  the  The  Mexican 
one  hand  states  that  at  the  time  of  the  transaction  the   .^^^  South 

American  Co. 

father  told  him  he  got  the  money  through  the  medium     Costello's 

of  some  wager  or  other  transaction  which  he  had  entered        Case. 

into,  but  the  father  on  the  other  hand  states  that  he  go. 

it  from  his  other  sons.     Here  are  different  accounts,^ 

therefore,  given  by  the  parties  to  the  transaction  of  the 

source  from   which   the  purchase-money   was  derived. 

Then  again  look  at  the  intervention  of  the  broker.    The 

circumstance  of  the  intervention  of  a  broker  is  certainly 

not  of  itself  a  ground  for  suspecting  fraud,  but  see  what 

the  reason  assigned  for  the  broker's  intervention  is.   The 

son  states  it  to  have  been  to  make  the  transaction  more 

regular,  which  in  other  words  means  to  give  it  a  more 

honest  appearance.     Surely  then  the  transaction  must 

have  been  such  as  to  require  something  to  give  it  an 

honest  appearance.     Looking  to  the  facts  of  this  case, 

and  more  particularly  to  this,  that  the  proof  of  the  bona 

fides  of  the  transaction  rests  upon  the  Appellant,  I  am  of 

opinion  that  he  has  failed  in  establishing  his  case.     This 

appeal,  therefore,  must  be  dismissed,  and  dismissed  with 

costs. 
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1860. 


July  13,  16, 

i».  20.  WHALLEY  t>.  WHALLEY. 

Aug.  3. 

Before  The     HpHIS  was  an  appeal  by  the  Plaintiff  from  a  decree  of 
^"^Ti^cM."""  Vice-chancellor  Wood,  dismissing  with  costs  the 

G.  TT.,  at  ad-  bill  which  was  filed  to  establish  that  a  purchase  made  by 
with'the*will  ^^^  Defendant  George  Hammond  Whalley,  of  certain 
annexed  of  bis  property  consisting  chiefly  of  mines,  was  to  be  treated  as 
Tnulied  to^      made  in  trust  for  the  benefit  of  the  Plaintiff*  and  certain 

mortgage  of  a    other  persons, 
colliery,  G.»r.,  '^ 

C. .  W.  and  JV. 

in*e^ua?8hare8  The  Plaintiff  Charles  James  Whatley  and  the  Defend- 
to  the  mort-      i^^^  GeoTge  Hammond  Whalley  were  the  sons  of  EUza" 

gage  money.  » 

G.  tr.  was       heth  Whalley,  who  had  died  in  1840,  entitled  to  large 

also  receiver  of  5^„j, 

the  colhery 
and  other  es- 
tates held  under  the  same  title,  in  a  suit  in  which  the  title  of  the  mortgagor  was  de- 
puted, and  to  which  G.  W*  was  a  party  as  representatire  of  his  motber.  Ais  suit  «tt 
compromised  in  1847,  upon  the  terms  that  out  of  the  profits  of  the  colliery  certain 
yearly  sums  should  be  paid  to  F.,  who  claimed  by  a  title  paramount  to  the  mortgig«, 
and  that,  subject  to  those  pa3rments,  20,000/.  should  be  raised  out  of  the  colliery  and 
paid  to  G.  W.  in  satisfaction  of  the  mortgage,  and  provisions  were  made  for  letting 
the  colliery.     In  February ^  1853,  G.  W,  entered  into  an  arrangement  with  F.  fbr  €tkt 

{lurchase  from  him  of  the  colliery  and  some  other  property.  Up  to  this  time  the  ool- 
iery  had  been  a  very  losing  concern.  In  Afoy,  1853,  N.  filed  a  bill  to  have  the 
agreement  of  1847  carried  into  effect,  and  in  June^  1853,  C.  W,  filed  a  bill  to  have  it 
declared  that  G.  W.  had  made  the  purchase  of  February,  1853,  as  a  tnistee  for  the 
persons  interested  in  the  20,000/.  In  July,  1853,  G.  W.  answered  C.  PT.'sbill,  setting 
out  the  principal  particulars  of  the  agreement  of  February^  1853.  In  January,  1854, 
JV.  filed  a  supplemental  bill  against  G.  W,,  C.  W.  and  F.,  treating  the  purchase  at  a 
purchase  made  by  G.  W»  for  his  own  benefit,  and  seeking  to  establish  that  it  had  the 
effect  of  postponing  the  yearly  payments  to  F.  to  the  20,000/.  In  February,  1855, 
C.  W,  allowed  his  bill  to  be  dismissed  for  want  of  prosecution.  In  April,  1855,  a 
decree  was  made  in  N.'s  suit,  establishing  the  priority  of  the  annual  payments  over 
the  20,000/.,  and  giving  directions  for  raising  the  20,000/.  In  June,  1855,  G.  W, 
brought  up  A.*t  rights  under  this  decree.  C.  W.,  in  October,  1857,  filed  a  second 
bill,  to  have  it  established  that  the  purchase  of  1 853  was  made  by  G.  W,  as  a  tmatee 
for  the  persons  interested  in  the  20,000/. 

Held,  by  the  L.  J.  Knighi  Bruce,  affirming  the  decision  of  V.-C.  Wood,  the  L.  J. 
Turner  dissenting,  that  C.  H'.  had,  by  his  conduct,  disentitled  himself  to  the  relief 
sought  by  his  bill 
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sums  of  money,  amounting  to  about  SO,00(N.y  due  on  I860, 
mortgages  granted  by  Edward  Youde  of  a  colliery  called 
the  Plai  Madoe  Colliery  and  the  other  mines  and  mine- 
rals lying  under  the  Plas  Madoc  estate,  of  which  he 
claimed  to  be  owner  in  fee.  By  her  will  she  bequeathed 
her  property  to  her  executors  and  trustees  therein  named, 
upon  trusts  under  which  her  two  sons^nd  her  daughter 
Mrs.  NichoUon  became  entitled  to  her  residuary  personal 
estate  in  equal  shares.  Upon  her  death  her  trustees  and 
executors  renounced  probate  and  disclaimed,  and  letters 
of  administration  with  the  will  annexed  were  granted  to 
the  Defendant  G.  H.  WhaUey. 

Not  long  before  Mrs.  Whalley's  death  a  suit  of  Yaude 
▼.  Janes  had  been  instituted  by  Edward  Yaude  against 
bis  sister  Julia  Yaude  and  others,  for  the  purpose  of 
settling  their  rights  to  the  Plas  Madoc  and  other  estates, 
the  construction  of  the  instruments  upon  which  the  title 
depended  being  doubtful.  Mrs.  Whalley  was  made  a 
Defendant  to  this  suit.  O.  H,  Whalley  was  appointed 
receiver  of  the  rents  of  the  estates  in  question,  including 
the  mortgaged  colliery,  and  afler  Mrs.  WhaUey's  death 
the  suit  was  revived  against  him  as  her  personal  repre- 
sentative. On  the  29th  of  Aprils  1846,  a  decree  was 
made,  the  result  of  which  was  to  establish  that  the  mort- 
gagor was  not  owner  in  fee,  but  had  only  a  life  estate  in 
the  whole  property,  including  the  colliery.  The  mort- 
gagor and  O.  H,  Whalley  appealed,  but  before  the  ap- 
peal had  been  heard  the  mortgagor  died,  and  after  his 
death  an  agreement  of  compromise  was  entered  into, 
dated  the  20th  of  September,  1847. 

This  agreement  was  made  between  the  Defendant  G. 
J7.  Whalley,  Mr.  and  Mrs.  Nicholson  and  the  Plaintiff 
of  the  one  part,  and  the  persons  who  according  to  the 
decree  were  now  the  only  persons  interested  in  the  pro- 
perty 
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I860. 

Whallet 

«. 
Whallet. 
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perty  of  the  other  part.  It  stated  the  particulars  of  the 
securities  to  which  G.  H.  Whalley,  as  the  administrator 
of  his  mother,  claimed  to  be  entitled  upon  the  estate,  and 
it  was  thereby  among  other  things  agreed  to  the  follow- 
ing effect : —  * 

That  out  of  CQ(tain  funds  in  Court  in  Youde  v.  Joneg, 
and  out  of  the  balance  of  rents  in  the  hands  of  6.  H. 
Whalley  as  receiver,  the  sum  of  S^OOO/.  should  be  retained 
by  or  paid  to  G.  H,  Whalley  as  such  administrator  as 
aforesaid,  in  part  satisfaction  of  the  monies  due  to  him  as 
such  administrator  upon  his  securities. 

That  G.  H,  Whalley  as  such  administrator  should 
also  be  entitled  to  20,000/.,  to  be  raised  out  of  the  rents 
and  profits  of  the  colliery  and  mines  under  the  Pla» 
Madoc  estate,  with  interest  at  3/.  per  cent,  from  the  Ist 
of  October  then  next. 


That  the  parties  should  endeavour  to  procure  to  be 
granted  by  all  necessary  parties  a  lease  of  the  colliery  to 
Gamer  Roberts,  the  then  occupier,  or  to  any  other  per- 
son who  might  afterwards  become  lessee,  at  the  rent  of 
2,500/.,  and  such  further  rent  by  way  of  royalty  on  the 

m 

minerals,  and  upon  such  terms,  as  had  been  agreed  upon 
between  G.  H.  Whalley  and  Gamer  Roberts,  and  were 
contained  in  a  letter  from  Gamer  Roberts  dated  the  SOth 
of  March,  1846,  or  such  other  terms  as  might  afterwards 
be  agreed  upon  between  the  parties  and  any  other  lessee. 

That  G.  H.  Whalley  as  such  administrator  should 
receive  the  rents  and  royalties  from  such  leases,  make 
thereout  to  Julia  Youde  or  other  the  person  or  persons 
for  the  time  being  beneficially  entitled  to  the  rents  of  the 
Plas  Madoc  estate  under  the  will  of  T.  W.  Youde  cer- 
tain yearly  payments  varying  in  the  events  therein  men- 
tioned, 


Whalley 
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tioned,  but  not  less  than  1,000/.  per  annum  and  not  more        I860, 
than  1,500/.  per  annum,  and  apply  the  residue  in  pay- 
ment of  the  said  principal  sum  of  20,000/.  and  the  interest 
thereon,  and  that  the  sums  by  this  agreement  made  pay-     Whalley. 
able  to  G.  H.  Whalley  were  to  be  taken  in  satisfaction 
of  all  claims  under  the  securities. 

G,  H.  Whalley  received  the  3,000/.  and  paid  one-third 
of  it  to  the  Plaintiff  and  another  third  to  Mr.  and  Mrs. 
Nicholson. 

On  the  29th  of  September,  1848,  the  proposed  lease 
was  granted  to  Gomer  Roberts  along  with  two  other  per- 
sons. It  soon  became  apparent  that  Gomer  Roberts 
would  not  be  able  to  continue  the  working  without  some 
assistance.  In  March,  1849,  67.  H.  Whalley  wrote  to 
the  Plaintiff  asking  his  opinion  as  to  what  should  be 
done,  and  the  Plaintiff  sent  a  reply  declining  to  interfere 
in  any  way.  In  August,  1849,  Gomer  Roberts  became 
bankrupt,  and  the  colliery  was  given  up.  The  Defendant 
(?.  JjT.  Whalley  thereupon  entered  into  possession  of  the 
mines  and  carried  on  the  working  of  them,  with  the  view 
of  keeping  them  going  till  an  opportunity  should  occur 
of  letting  them  to  advantage.  In  February,  1851,  he 
succeeded  in  letting  part  of  them  to  the  British  Iron 
Company,  and  shortly  afterwards  let  a  small  part  to  a 
private  individual,  and  continued  to  work  the  remainder 
himself  till  August,  1852,  when  he  let  them  from  month 
to  month  to  a  tenant  as  a  temporary  arrangement  until  a 
negotiation  for  a  lease  of  the  bulk  of  them  to  the  British 
Iran  Company  could  be  concluded.  During  the  whole 
of  this  period  the  results  were  unfavorable,  and  left  G.  H. 
Whalley  considerably  out  of  pocket,  he  having  incurred 
considerable  expenses  as  to  the  construction  of  a  branch 
railway  and  otherwise,  with  a  view  to  rendering  the 
mines  ultimately  productive.  He  had  also  made  pay- 
ments 
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1860.       ments  to  the  Youdes  in  respect  of  the  annuity  which 
Wballby     ^^^^r  ^^^  agreement  of  1847  was  payable  out  of  the  pro- 
«•  ceeds  of  the  mines,  and  in  January,  1853.  he  alleged 

that,  as  between  him  and  the  Youdes,  the  property  was 
indebted  to  him  in  a  large  sum  in  respect  of  payments 
made  by  him  on  account  of  the  annuity,  beyond  the  in- 
come derived  from  the  mines  and  applicable  to  the  jpay- 
ment  of  that  annuity. 

Under  the  above  state  of  circumstances  G.  H.  WhaUm/ 
entered  into  negotiations  with  the  Youdes  with  a  view  of 
obtaining  such  a  further  interest  in  the  property  as  would 
enable  him  to  deal  with  the  mines  to  greater  advantage, 
and  in  January,  1853,  his  solicitor  wrote  letters  to  Mr. 
Nicholson  and  to  C.  J.  Whailey,  part  of  which  was  as 
follows: — ^''I  think  it  right  to  inform  you  that  Mr. 
Whalley  has  entered  into  an  arrangement  with  Miss 
Youde  and  her  family  for  the  purchase  of  their  interest 
in  the  Plas  Madoc  estate,  including  the  mines.  You 
are  aware  that,  in  consequence  partly  of  the  circum- 
stances of  the  colliery  and  partly  from  an  unwillingness 
to  make  any  permanent  arrangements  without  your  con- 
currence, accompanied,  as  your  refusal  has  been^  by 
intimations  that  you  had  some  views  of  the  proper  course 
to  be  pursued  different  from  those  acted  upon  by  Mr. 
Whalley,  but  which  views  he  states  that  you  never  dis- 
tinctly communicated  to  him,  that  the  colliery  has  been 
carried  on  under  the  greatest  possible  disadvantages. 
....  Having  arrived  at  the  close  of  another  year,  and 
Miss  Youde  declining  any  longer  to  be  a  party  to  the 
working  of  the  mines,  it  being  obvious  that,  if  the  work- 
ing is  now  stopped  the  prospects  of  realizing  any  portion 
of  the  charge  due  to  Mrs.  Whalley" s  estate  would  be  in- 
definitely postponed,  Mr.  Whalley  has  acceded  to  the 
arrangement  for  the  purchase  above  mentioned,  whereby 
he  hopes  to  be  enabled  to  make  such  provisions  for  die 

proper 
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proper  working  as  will  prevent  that  result.**    No  answer       1860. 
was  returned  to  this  letter. 

On  the  6th  of  February,  1858,  an  agreement  was 
entered  into  between  the  Yaudes  of  the  one  part,  and 
(?.  H.  WhalUy  of  the  other  part  This  agreement  re- 
cited, that  under  and  by  virtue  of  the  will  of  Thoma$ 
Waikin  Youde,  esq.,  deceased,  and  otherwise,  the  said 
parties  thereto  of  the  first  part,  or  some  or  one  of  them, 
were  or  was  seised  of  certain  estates  in  the  counties  of 
Denbigh  and  Montgomery,  and  of  certain  mines  and 
minerals  lying  under  the  surface  of  the  said  estates,  or 
part  thereof,  subject  to  certain  mortgages  and  charges 
thereon,  and  that  the  said  estates  and  mines  having  been 
for  many  years  involved  in  certain  chancery  suits,  cer- 
tain arrangements  had  been  made  by  an  agreement  dated 
the  SOth  day  of  September ,  1847,  and  made  between  the 
said  several  parties  thereto  and  others,  for  terminating 
the  said  suits,  and  that  by  an  order  of  the  Court  of 
Chancery  all  further  proceedings  in  the  said  suits  were 
stayed  accordingly ;  and  that  O.  H.  Whatley,  who  was 
the  receiver  appointed  by  the  Court  of  Chancery,  having 
made  various  advances  in  money  to  the  parties  thereto  of 
the  first  part,  and  having  laid  out  various  sums  of  money 
in  improving  the  said  mines  and  the  works  connected 
therewith  in  making  a  branch  railway  on  part  of  the 
same,  and  otherwise  in  relation  to  the  same  estates,  it 
was,  by  an  agreement  dated  the  S6th  day  of  May,  1851, 
and  made  between  the  said  several  parties  thereto, 
amongst  other  things  mutually  agreed  that  the  said  O. 
H.  Whalley  should  continue  to  receive  all  the  rents  and 
profits  of  the  said  estates  and  mines  until  he  had  been 
felly  paid  all  sums  due  and  owing  to  him  individually, 
and  in  respect  of  his  own  personal  advances,  upon  the 
terms  and  in  manner  thereinafter  expressed.  It  was 
ftirther  recited  that  O.  H.  Whalley  had  expended  various 
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further  sums  of  money  in  carrying  on  the  said  mines  and 
works,  or  otherwise  in  relation  thereto,  and  in  making  a 
branch  railway  and  otherwise  relating  to  the  said  estates, 
and  in  payments  and  advances  to  the  said  parties  thereto 
of  the  first  part,  or  some  or  one  of  them,  and  the  said  O. 
H.  Whalley  claimed  to  be  due  to  him  up  to  the  Ist  day 
of  January y  1852,  the  sum  of  12,000/.,  or  thereabouts, 
on  account  of  his  individual  payments  and  advances  in 
respect  of  the  said  estates,  monies,  and  works,  over  and 
above  the  monies  he  had  expended  and  was  become 
liable  to  pay  since  the  said  1st  day  o£  January,  1862, 
and  as  to  which  the  accounts  of  the  said  G.  H.  Whallaf 
had  not  yet  been  fully  made  out,  and  that  the  parties  of 
the  first  part  had  not  fully  examined  the  accounts  of  O. 
H,  Whalley  in  respect  of  the  sums  claimed  by  him,  and 
had  not  settled  the  same,  but  it  had  been  agreed  between 
the  parties  that  in  order  finally  to  settle  and  compromise 
all  matters,  accounts,  differences  and  things  between  the 
said  parties  thereto  of  the  first  part,  and  G.  H.  Whalley, 
certain  arrangements  should  be  made  between  the  parties 
in  manner  thereinafter  mentioned. 


The  agreement  then  proceeded  to  provide  as  fol- 
lows : — 

First,  that  5,000/.  should  forthwith  be  raised  by  mort- 
gage of  the  Plas  Madoc  estate  and  mines  and  the  tithes 
of  Chrislronydd  Kenrick  and  the  Ruthin  estate  and  the 
Llangerrig  estate,  and  that  5,000/.  should  be  paid  to 
G.  H.  Whalley  on  the  execution  of  the  mortgage,  and 
that  he  should  if  necessary  concur  in  such  mortgage. 

Secondly,  that  the  Plas  Madoc  estate  and  mines,  and 
the  tithes  of  Christronydd  Kenrick  and  the  Ruthin 
estate,  should  on  or  before  the  1st  day  of  April  then 
next  be  conveyed  to  G.  H.  Whalley  in  fee,  subject  to 
certain  specified  mortgages  then  afiecting  the  same,  and 
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also  to  such  further  mortgage  or  mortgages  as  might  be 
necessary  for  raising  the  said  sum  of  5,000/.  and  all  other 
mortgages  and  incumbrances  affecting  the  same  estates. 

Thirdly,  that  O.  H.  WhalUy  should  within  two  years 
from  the  1st  o{  January^  1853,  procure  the  release  of  the 
Clock/an  estate  (except  that  part  of  it  called  the  Twe- 
derisker  Farm)  from  all  the  mortgages  affecting  it,  in- 
cluding the  said  mortgage  for  5,000/.,  and  that  at  the 
time  of  the  execution  of  the  conveyance  of  the  Plas 
Madoc  estate  and  other  estates  to  the  said  G.  H.  Whalley 
he  should  execute  to  the  said  parties  of  the  first  part  a 
mortgage  of  the  Plas  Madoc  and  other  estates  so  to  be 
conveyed  to  him  as  aforesaid,  for  the  purpose  of  charging 
the  same  exclusively  with  any  monies  which  the  Clockfan 
estate  was  then  charged  with,  including  the  said  5,000/. 
and  all  expenses  in  respect  of  the  same  and  in  exonera- 
tion of  the  Clockfan  estate. 

Fourthly,  that  G.  H.  Whalley  should  at  the  time  of 
the  execution  of  the  conveyance  to  him  of  the  said  estate 
execute  a  general  release  to  the  said  parties  of  the  first 
part  of  all  claims  and  demands  which  he  had  against  the 
parties  of  the  first  part,  or  any  of  them. 

Fifthly,  that  on  the  execution  of  the  conveyance  as 
aforesaid  to  G.  H,  Whalley  of  the  Plas  Madoc  and 
other  estates,  the  said  parties  of  the  first  part  would 
grant  to  G.  H.  Whalley  a  lease  of  the  Clockfan  estate, 
(except  Clockfan  House,  garden  and  premises,)  for  the 
term  of  sixty-one  years  from  the  date  of  the  conveyance, 
at  the  rent  of  950/.,  with  liberty  to  open  and  work  quarries 
and  mines  upon  the  terms  therein  mentioned. 
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Sixthly,  that  the  parties  of  the  first  part,  or  the  sur- 
vivors or  survivor  of  them,  should  be  at  liberty  to  take  a 

lease 
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1860.       lease  from  G.  H.  Whalley,  and  G.  H.  WhaUey  agreed 

^^^^^      to  grant  to  them  if  required  a  lease  of  fifty  acres  of  land 

V.  or  any  smaller  quantity  which  they,  he  or  she  might 

Whallet.     require  near  or  adjoining  Clock/an  House,  for  such  term 

of  years  as  they,  he  or  she  might  think  proper,  subject 

to  the  payment  of  a  fair  rent. 

Seventhly,  that  at  the  time  of  the  execution  of  the 
above  release  by  G.  H.  Whalley  of  all  his  claims,  the 
Twederisker  Farm  should  be  conveyed  subject  to  such 
mortgages  and  incumbrances  as  then  affected  the  aame, 
and  which  were  estimated  to  amount  to  its  full  value,  to 
G.  H.  Whalley  in  fee. 

Eighthly,  that  G.  H.  Whalley  should,  within  five  years 
firom  the  1st  of  January,  1853,  lay  out  in  improving  the 
Clackfan  estate  enough  to  raise  its  annual  value  to  950L 

Tenthly,  that  in  the  event  of  the  parties  of  the  first 
part  or  their  heirs  being  desirous  of  selling  their  interest 
in  the  Clock/an  estate,  or  any  portion  thereof,  within 
twenty-one  years,  G.  H.  Whalley,  his  executors,  admi* 
nistrators  or  assigns,  should  have  the  right  of  pre-emp- 
tion, and  in  case  of  dispute  the  terms  and  price  should 
be  settled  by  arbitration  in  the  usual  way. 

The  twelfth  clause  provided  for  G.  H.  Whalley  re- 
ceiving certain  arrears  of  rent,  and  discharging  all  out- 
goings during  the  same  period. 

Fourteenthly,  that  on  the  execution  of  the  convey- 
ance of  the  PUu  Modoc  estate  6.  H.  WhaUey  should 
enter  into  a  covenant  to  indemnify  the  parties  of  the 
first  part  from  all  claims  and  demands  of  the  Plaintiff 
and  Mr.  and  Mrs.  Nichohon,  under  the  agreement  of 
the  SOth  of  September,  1847. 

Fifteenthly. 
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Fifteenthly,  that  the  conveyances  to  G.  H.  Whalley        1860. 
should  be  made  to  and  accepted  by  him,  subject  to  the     ^^^^ 
then  present  tenancies  and  agreements,  and  also  subject  «. 

to  the  agreement  of  the  ^Oth  of  September ,  1847  ;  and 
6r.  H.  Whalley  should  at  the  same  time  indemnify  the 
parties  of  the  first  part  against  all  liabilities  under  those 
agreements. 

Seventeenthly,  that  O.  H.  Whalley  should  accept  the 
title  of  the  parties  of  the  first  part  to  the  said  estates 
agreed  to  be  conveyed  to  him  as  aforesaid,  without  any 
further  investigation. 

Eighteenthly,  that  in  the  event  of  this  arrangement 
not  being  fully  carried  out  by  reason  of  any  default  of 
O.  H.  Whcdley,  then  the  agreement  should  be  void, 
except  that  the  payment  of  the  said  sum  of  5,000/.  should 
operate  as  a  full  discharge  and  release  of  all  the  indi- 
vidual claims  and  demands  of»  G.  //.  Whalley  against 
the  parties  of  the  first  part,  or  any  of  them,  in  respect  of 
the  subject-matters  of  the  agreement;  and  except  that 
O.  H.  Whalley  should  be  entitled  to  retain  for  his  own 
benefit  all  sums  of  money  which  should  then  have 
become  due  in  respect  of  the  Plas  Modoc  estate  and 
mines  and  the  Ruthin  estate  and  the  tithes  of  Chris- 
tronydd  Kenrick,  he  paying  all  sums  and  claims  payable 
out  of  those  estates,  or  in  respect  thereof. 

Nineteenthly,  that  pending  the  arrangements  for 
carrying  this  agreement  into  eifect  the  rents  and  profits 
of  the  estates  should  be  applied  in  the  same  manner  as 
they  would  be  applicable  on  the  completion  of  such 
arrangements,  and  in  particular  the  parties  of  the  first 
part  should  be  entitled  to  receive  from  G.  H.  Whalley 
the  sum  of  950/.  a  year  for  the  rent  of  the  Clock/an 
estate  from  the  25th  of  December  then  last. 

Vol.  II— 2.  Y  D  F.J.     Twenty. first, 
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1860.  Twenty-first,  that  G.  H.  Whalley  should  pay  all  costs 

^^^^"^"^      incident  to  the  afireement  and  the  completion  of  the 
Whalley  ,        f  ,       , 

V.  arrangement  thereby  contemplated. 

Wh  ALLEY. 

On  the  4th  of  June^  1853,  an  agreement  was  concluded 
with  the  British  Iron  Company  for  a  lease  to  them  of 
the  bulk  of  the  mines,  the  fixed  rent  being  1,5001.  per 
annum ;  but  the  agreement  was  made  subject  to  a  pro- 
vision giving  them  power  to  determine  the  tenancy  by 
giving  a  year's  notice  and  paying  down  2,000/.  By  this 
agreement  the  company  was  exempted  from  various 
restrictions  to  which  Gomer  Roberts  had  been  subject, 
as  to  injuring  the  surface  of  the  Plas  Modoc  estate,  and 
obtained  more  extensive  powers  than  he  had  of  using 
the  railways  and  tramways  on  the  estate;  and  these 
privileges  were  afterwards  further  extended  by  a  subse- 
quent agreement  of  September ^  1856. 

In  the  meantime,  in  May^  1853,  Mr.  Nicholson,  as 
the  personal  representative  of  his  wife,  who  had  died  in 
184d,  filed  his  bUl  against  G.  H.  Whalley  and  C.  J. 
Whalley,  seeking  relief  on  the  footing  of  the  agreement 
of  September,  1847,  and  asking  to  have  all  the  payments 
made  by  G.  J7.  Whalley  while  in  possession  of  the 
colliery  disallowed,  on  the  ground  that  his  occupying  it 
was  unauthorized. 

On  the  14th  of  June,  1853,  the  Plaintiff  filed  a  bill 
setting  out  the  agreement  of  the  20th  oV  September, 
1847,  and  complaining  among  other  things  of  G.  H. 
Whalley  having  been  in  possession  of  the  colliery  instead 
of  letting  it.  The  bill  charged  by  the  30th  paragraph 
that  the  Defendant  G.  H.  Whalley  alleged,  as  the  facta 
were,  that  he  had  contracted  for  and  had  purchased,  and 
that  under  and  by  virtue  of  certain  deeds  and  assurances, 
the  dates  and  other  particulars  whereof  the  Plaintiff  was 
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unable  to  set  forth,  there  had  been  conveyed  to  him  all  I860, 
the  estate  and  interest  of  the  Youdes  in  the  colliery  and 
the  Plas  Modoc  estate,,  and  that  the  Youdes  had  no 
longer  any  interest  in  the  property,  and  that  G.  H.  Whallet. 
Wkalley  further  alleged  that  in  consequence  of  the 
refusal  of  the  Plaintiff  and  Nicholson  to  co-operate  with 
him  in  working  the  colliery,  he  was  entitled  to  put  an 
end  to  the  agreement  of  1847.  By  the  33rd  paragraph, 
the  Plaintiff  set  up  the  case  that  O.  H,  Whalley  had 
availed  himself  of  his  position  as  trustee  and  receiver  to 
make  the  purchase,  and  that  he  ought  to  be  taken  to 
have  made  the  purchase  as  a  trustee  for  the  persons 
interested  in  the  20,000/.  The  bill  prayed  for  a  specific 
performance  of  the  agreement  of  September y  1847 ;  for  a 
declaration  that  G.  H.  Whalley  was  not  entitled  to  work 
the  mines,  and  that  O.  H.  Whalley  might  be  charged 
with  an  occupation  rent ;  that  it  might  be  declared  that 
O.  H.  Whalley  made  the  purchase  as  a  trustee,  and  that 
for  the  purpose  of  ascertaining  the  amount  of  contri- 
bution to  which  O.  H.  Whalley  was  entitled  in  respect 
of  the  purchase,  the  date  and  full  particulars  thereof 
might  be  ascertained,  and  an  account  be  taken  of  all 
payments  and  allowances  made  by  him  to  the  Youdes  in 
respect  thereof.  The  rest  of  the  prayer  is  not  necessary 
to  be  noticed. 

On  the  22nd  of  July,  1853,  G.  H.  Whalley  put  in 
his  answer  to  the  last-mentioned  bill,  setting  forth  the 
most  material  parts  of  the  agreement  of  1853,  but  not 
disclosing  what  the  properties  were  to  which  the  agree- 
ment related  other  than  the  Plas  Madoc  estate,  nor  the 
fiicts  relating  to  the  lease  of  Clock/an,  nor  the  18th 
clause  enabling  the  Youdes  to  determine  the  agreement 
on  any  default  by  G.  H.  Whalley, 

In  September,  1853,  Nicholson  died.     His  suit  was 

Y  2  revived 
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revived  by  his  executors,  who  had  taken  out  administra- 
tion to  the  estate  of  Mrs.  Nicholson,  and  in  January, 
1854y  they  filed  a  supplemental  bill  against  O,  H. 
Whalley,  C.  J.  Whalley  and  the  Youdes.  This  bill 
prayed  that  the  agreement  of  September,  1847,  might  be 
carried  into  execution;  that  it  might  be  declared  that 
G.  H.  Whalley  and  Julia  Youde  were  not  entitled  to 
be  paid  out  of  the  income  of  the  colliery  any  arrears  of 
the  yearly  sums  reserved  to  the  Youdes  by  that  agree* 
roent,  and  that  it  might  be  declared  that  such  yearly 
sums  had  ceased  to  be  payable,  or  that  the  pajrment 
thereof  ought  to  be  postponed  to  the  S0,0002. ;  that 
O.  H.  Whalley  might  be  charged  with  an  occupation 
rent,  and  with  the  full  value  of  all  minerals  which  he  had 
gotten ;  that  an  account  might  be  taken  of  rents  and 
royalties  received  by  him,  and  for  a  receiver. 


This  supplemental  bill  proceeded  on  the  footing,  not 
that  O.  H,  Whalley  had,  by  the  agreement  of  185S, 
effected  a  purchase  to  the  benefit  of  which  the  cestuis 
que  trust  of  the  ^0,000/.  were  entitled,  but  that  he  had 
become  owner  of  the  estate,  subject  to  that  charge,  by  a 
dealing  of  such  a  nature  that  the  prior  incumbrance  to 
which  the  Youdes  were  entitled  under  the  agreement  of 
1847  had,  according  to  the  principle  of  Toulmin  v. 
Steere  (a),  lost  its  priority.  These  suits  of  Nicholson  v. 
Whalley  were  ready  for  hearing  in  December,  1854. 


The  Plaintiff  C  J.  Whalley  had  amended  his  bill  in 
June,  1854,  under  an  order  dated  the  11th  of  May, 
1854,  but  had  subsequently  taken  no  material  step  in  his 
cause.  On  the  ^Qih  oi  January,  1855,  the  Defendant 
in  his  suit  moved  to  dismiss  for  want  of  prosecution,  and 
the  usual  order  was  made,  except  that  a  somewhat  longer 

time 
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time  than  usual  was  allowed  for  filing  a  replication.   The        1860. 

Plaintiff  did  not  file  his  replication,  and  in  February, 

1855,  the  bill  was  dismissed.  v. 

Whalley. 

On  the  28th  of  Aprils  1866,  a  decree  was  made  by 
the  Lords  Justices  in  the  original  and  supplemental  suits 
of  Nicholson  v.  Whalley.  The  supplemental  bill  was 
dismissed  as  regarded  the  claim  to  charge  6r.  H.  Whalley 
with  an  occupation  rent  and  with  wilful  default,  and  the 
priority  of  the  yearly  sums  payable  to  the  Youdes  under 
the  agreement  of  1847,  over  the  20,000/.,  was  declared. 
An  account  was  directed  of  what  was  due  in  respect  of  the 
above  yearly  payments,  and  in  respect  of  the  20,000Z.  and 
interest ;  also  an  account  of  rents,  royalties,  and  monies 
arising  from  the  sale  of  minerals,  received  by  O.  H, 
Whalley,  and  an  account  of  monies  paid  by  G.  H. 
Whalley  in  respect  of  the  above  yearly  payments.  And 
the  Court  being  of  opinion  that  the  conduct  of  G.  H. 
Whalley  in  working  the  mines  while  unlet  was  proper, 
divers  accounts  and  inquiries  were  directed  as  to  the 
expenses  incurred  by  him  in  relation  to  the  working, 
repairing  and  improving  the  mines,  and  providing  them 
with  machinery ;  and  it  was  declared  that  what,  if  any- 
thing, should  be  found  due  to  him  on  the  balance  of  the 
above  accounts  ought  to  be  paid  out  of  the  rents  and 
profits  in  priority  to  the  20,000/.  and  interest. 

Soon  aderwards  G.  H.  Whalley  entered  into  a  com- 
promise with  the  Plaintiffs  in  the  supplemental  suit  of 
Nicholson  v.  Whalley,  and  such  compromise,  in  June, 
1855,  was  approved  by  the  Master  of  the  Rolls,  to  whose 
Court  the  cause  was  attached.  C.  J.  Whalley  was  aware 
of  this  compromise  before  it  was  approved  by  the  Master 
of  the  Rolls,  and  objected  to  it.  After  this  compromise 
no  further  proceedings  were  taken  in  the  suits  o{  Nichol- 
son V.  Whalley. 

On 
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1860.  On  the  6th  of  October,  1857,  the  Plaintiff  C.  J. 

„  Whcdley  filed  his  present  bill  against  G.  H.  Whalley  and 

vT  H  A  It  It  B  ■ 

17.  Nicholson's  executors,  praying  that  it  might  be  declared 

Wmallbt.     ^j^^^  q   jj  Whalky  made  the  purchase  of  1863  as  a 

trustee  for  and  on  behalf  of  the  persons  interested  in  the 
mortgage  debt  of  20,000/.,  and  for  relief  consequent  on 
such  declaration,  with  a  prayer  in  the  alternative^  of 
which  the  material  part  was,  that  if  the  Court  should  be 
of  opinion  that  «/.  H.  WhaUey  did  not  make  the  pur- 
chase as  a  trustee,  then  it  might  be  declared  that  certain 
sums  received  by  him  ought  to  have  been  applied  towards 
payment  of  the  20,000/.,  and  interest,  and  for  account 
and  payment;  and  that  the  amount  due  for  principal 
and  interest  in  respect  of  the  mortgage  debt  might  be 
ascertained  and  raised. 

The  above  is  a  brief  outline  of  the  leading  facts  of  the 
case.  The  Defendant  G.  H.  WhaUey  set  up  tlie  case 
that  the  Plaintiff  and  Nicholson  had  refused  to  concur 
in  the  agreement  of  1853,  considering  it  hazardous,  and 
that  they  had  refused  to  co-operate  with  him  in  any  way 
in  making  the  mines  profitable,  and  had  held  back  until 
they  found  that  after  incurring  great  expense  and  risk 
he  had  succeeded  in  making  the  concern  an  advan- 
tageous one.  The  Plaintiff  contended  that  he  had  not 
sufficient  information  as  to  the  facts  of  the  case  till  he 
obtained  it  in  the  course  of  the  proceedings  for  compro- 
mising Nicholson  v.  Whalley,  There  was  a  conflict  of 
evidence  on  these  points,  particularly  as  to  the  amount 
of  information  actually  possessed  by  the  Plaintiff  at  the 
time  when  the  transaction  of  1853  took  place,  and  at  the 
time  when  his  former  bill  was  dismissed,  but  there  did 
not  appear  to  be  any  reason  to  attribute  any  fraud  or' 
wilful  concealment  to  G,  H.  WhaUey, 

The 
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The  cause  came  on  to  be  heard  before  Vice-Chan- 
cellor  Woodf  who  was  of  opinion  that  the  Plaintiff  had 
lain  by  in  such  a  manner  as  to  debar  himself  from  all 
right  to  claim  to  treat  the  transaction  of  1853  as  made 
for  the  benefit  of  the  cestuis  que  trust  of  the  ^,000/. 
His  Honor  considered  that  in  July ^  1853,  the  Plaintiff 
was  in  a  position  to  have  obtained  all  requisite  informa- 
tion ;  and  that  after  having,  so  long  ago  as  1854,  aban- 
doned his  former  suit,  in  which  he  asserted  the  same  right 
as  in  the  present  one,  and  having  waited  for  the  result  of 
another  suit  founded  upon  a  different  view  of  the  same 
facts,  and  allowed  the  Defendant  so  long  to  carry  on  a 
concern  of  an  extremely  hazardous  nature,  he  was  not  at 
liberty  now  to  revive  his  former  claim.  As  regarded  the 
other  alternative  of  the  prayer,  his  Honor  considered 
the  bill  unnecessary,  since  a  decree  had  been  made  in 
Nicholson  V.  Whalley,  under  which  the  Plaintiff  C  J. 
Whalley  might  obtain  all  he  was  entitled  to  under  the 
agreement  of  1857.  His  Honor' accordingly  dismissed 
the  bill  with  costs  as  against  all  parties.  The  Plaintiff 
appealed. 

Mr.  Roll  and  Mr.  Druce,  for  the  Plaintiff,  in  support 
of  the  appeal. 

We  say,  first,  that  O.  H,  Whalley^  having  purchased 
in  the  character  of  administrator,  was  a  trustee  for  us, 
even  if  he  bought  with  his  own  money.  But,  secondly, 
we  say  that  all  the  consideration  which  he  paid  to  the 
Youdes  was  derived  from  the  estate,  to  which  we  are 
beneficially  entitled.  We  say,  then,  that  any  defence 
grounded  on  lachness  or  acquiescence  is  excluded,  firstly, 
because  this  was  not  a  mere  constructive  trust;  and, 
secondly,  because  O.  H.  Whalley  expended  no  money 
of  his  own,  but  only  money  in  which  we  are  interested, 
and  which  we  have  a  right  to  follow.      But  we  say 

further 
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further,  that  even  if  such  a  defence  is  admissible  it  is 
not  established. 

Now,  as  to  the  first  point,  the  agreement  of  1847 
shows  that  the  receivership  was  annexed  to  the  office  of 
administrator.  The  being  administrator  introduced  G. 
H.  WhalUy  to  the  receivership,  and  the  receivership 
placed  him  in  a  position  to  obtain  the  agreement  of 
1853,  which  he  must  be  taken  to  have  entered  into  in 
the  character  of  administrator.  It  has  been  urged  on  his 
behalf  that  he  did  not  continue  a  trustee  for  us  till  1853, 
but  the  decree  in  Nicholson  v.  Whalley  is  decisive  in 
our  favor  on  that  point.  Fosbrooke  v.  Balguy  (a)  applies. 
The  purchase  is  one  for  the  benefit  of  the  estate,  and 
indeed  the  subsequent  letters  of  G.  H.  Whalley  admit 
a  continuing  trust. 


Then  as  to  the  second  point,  G.  H.  Whalley  admits 
that  bfiOOl.  was  paid  to  him  under  the  agreement  of 
1853,  and  that  ^,700Z.  has  since  been  raised.  He  has 
thus  been  paid  out  of  the  estate  the  whole  of  his  advances, 
and  cannot  set  up  the  case  that  the  purchase  was  made 
with  his  own  money. 


Then  upon  the  question  whether  our  right  is  barred. 
In  order  to  bar  our  right  there  must  be  lapse  of  time ; 
full  information  must  have  been  given  to  us,  and  there 
must  have  been  acquiescence  after  receiving  such  infor- 
mation, and  an  expenditure  by  the  Defendant  on  the 
faith  of  such  acquiescence.  Here  the  lapse  of  time  alone 
is  clearly  insufficient ;  Hart  v.  Clarke  (6).  The  obliga- 
tion on  G,  H.  Whalley  to  give  us  full  information  is 
shown  by  Clements  v.  Hall{c)y  and  he  never  gave  us  any 

but 
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but  what  we  extracted  by  suit.     Acquiescence  on  our        1860. 
part  there  has  been  none,  nor  has  there  been  a  lying  by      Whalley 
while  the  Defendant  was  incurring  risk  and  expenditure.  v. 

The  colliery  from  1853  has  been  let,  so  that. there  has 
been  no  risk,  the  agreement  for  that  lease  having  been 
nearly  settled  when  the  purchase  was  made,  and  more- 
over the  property  does  not  entirely  consist  of  mines  as  it 
did  in  the  reported  cases  relied  on  in  the  Court  below. 
The  principles  of  Norway  v.  Rowe  (a)  and  Prendergast 
V.  Turton  (Jb)  have  never  been  applied  to  a  case  of  direct 
trust  like  this;  Clegg  v.  Fishwick{c);  Hart  v.  Clarke {d); 
Clegg  v.  Edmondson  (e)\  Clements  v.  Hall(f), 

Mr.  Daniel  and  Mr.  G.  Osborne  Morgan  for  the  De- 
fendant. 

We  say  that  this  is  a  case  of  unfair  lying  by — ^a  case 
where  the  Plaintiff,  having  full'  means  of  knowledge, 
determined  not  to  put  forward  his  claim  until  events 
occurred  which  made  it  advantageous  to  do  so.  As  to 
the  points  made  by  the  Plaintiff,  we  say  that  there  is  no 
case  of  direct  trust.  The  Defendant  was,  no  doubt,  a 
trustee  for  the  purpose  of  raising  the  20,000/.  The 
agreement  of  the  20th  of  September,  1847,  was  the  root 
of  the  title,  and  this  agreement  was  based  on  the  contin- 
gency of  the  concurrence  of  all  parties  in  a  lease  of  the 
mines  being  obtained.  The  direct  trust  could  only  apply 
then  to  the  interest  to  be  created  by  the  joint  action  of 
the  parties,  and  could  only  arise  in  the  event  of  the 
agreement  being  carried  out.  By  the  agreement  the  De- 
fendant took  upon  himself  liabilities.     The  result  of  the 

agreement 
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1860.       agreement  was  speculative,  and  the  Plaintiff  deliberately 

^^T"^^^^^      refused  to  incur  liability.     In  March,  1849,  the  De- 

V,  fendant  applied  to  Plaintiff  to  know  what  he  was  to  do 

Whallcy.     i^bout  the  property,  and  received  by  letter  the  answer 

that  he  must  act  on  his  own  risk.    After  that  letter  there 

was  no  obligation  on  the  Defendant  to  see  that  the 

Plaintiff  received  full   information.     The  purchase  in 

1858  was  a  very  hazardous  one.     Apart  from  the  mines 

it  was  a  losing  bargain,  and  there  was  not  at  that  time 

any  binding  agreement  for  a  lease  of  the  mines.     If  the 

British  Iron  Company  had  not  taken  them  the  contract 

of  1853  would  have  been  a  most  disadvantageous  one. 

Mr.  Rolt  in  reply. 

If  a  joint  owner  standing  in  no  fiduciary  relation  to 
the  other  part  owners  purchases,  that  is  a  case  of  merely 
constructive  trust,  and  the  person  claiming  the  benefit  of 
it  must  come  speedily  even  if  his  knowledge  be  imper- 
fect. But  the  case  is  different  where  the  purchaser 
originally  stood  in  a  fiduciary  relation  to  the  other  par- 
ties interested.  In  that  case  a  duty  is  imposed  upon 
him.  There  are  two  classes  of  cases  of  this  descripUon. 
First,  where  the  trustee  purchases  with  his  own  money; 
secondly,  where  he  purchases  through  the  medium  of  the 
trust  estate.  Even  in  the  first  of  these  classes  a  clear 
case  of  rejection  by  tlie  cestui  que  trust  is  necessary  in 
order  that  his  right  may  be  taken  away,  k  fortiori  where 
the  purchase  is  made  by  means  of  the  trust  property. 
There  the  newly-acquired  property  must  go  with  the 
original  property,  and  nothing  will  bar  the  right  to  the 
one  which  would  not  bar  the  right  to  the  other.  Here 
the  Defendant  was  an  actual  trustee  at  the  time  of  the 
purchase,  and  it  lies  on  him  to  show  that,  after  he  had 
given  us  full  information,  we  abandoned  our  claims  to 
the  property.  It  is  said  that  the  agreement  of  1847  cre- 
ated a  new  right,  but  the  Defendant  entered  into  that 

agreement 
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i^eement  as  adroinistratory  and  what  he  took  under  it 
he  therefore  expressly  took  as  administrator.  The  filing 
of  a  bill  in  Jimey  1853,  was  a  prompt  assertion  of  the 
Plaintiff's  title.  The  only  point  against  him  is  his  aban- 
donment of  that  suity  but  the  Plaintiff  continued  his  claim 
in  the  suit  of  Nicholson  v.  Whalley.  That  suit  was  com- 
promised, and  it  was  during  the  proceedings  for  compro- 
mise that  the  present  Plaintiff  first  learnt  the  true  state 
of  the  case,  of  which  the  Defendant  ought  to  have  in- 
formed him  before,  and  after  obtaining  such  information, 
the  Plaintiff,  without  any  unreasonable  delay,  filed  his 
present  bill. 

Judgment  reserved. 
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The  Lord  Justice  Knight  Bruce. 

The  very  full  manner  in  which  the  Vice-Chancellor 
Wood  entered  into  the  particulars  of  this  case  when  he 
disposed  of  it  by  dismissing  the  bill,  the  frame  of  the 
pleadings,  and  the  ample  manner  in  which  it  has  been 
argued  before  us,  render  it  unnecessary  for  me  to  enter 
much  into  detail  on  the  present  occasion. 


Aug,  3. 


The  leading  question  in  the  cause  is,  whether  the 
Plaintiff  as  he  asserts,  and  the  Defendant  denies,  is 
entitled  to  participate  with  him  in  the  benefit  of  the 
agreement  of  the  5th  of  Febrvary^  1853,  stated  in  the 
d6th  paragraph  of  the  amended  bill. 


That  the  Plaintiff,  as  one  of  the  parties  to  the  agree- 
ment of  the  aOth  of  September,  1847,  stated  in  the  9th 
paragraph  of  the  amended  bill,  is  entitled  to  participate 
in  the  benefit  of  that  agreement  according  to  its  terms 
and  provisions  the  Defendant  does  not  deny,  nor  does  he 
object  to  any  necessary  or  reasonable  provision  being 

made 
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1860.        made  by  the  Court  for  insuring  the  PlaintifTs  right  to 
_  obtain  that  benefit  under  the  decree  of  the  ^th  of  April, 

o.  1855,  made  in  the  suit  of  Nicholson  v.  Whalley,  a  decree 

mentioned  in  the  pleadings  before  us.  That  decree,  pro- 
nounced by  the  Lords  Justices,  was  obtained  in  a  suit 
mstituted  in  May,  1853,  by  Mr.  Henry  Nicholson,  and 
prosecuted  after  his  death  by  his  executors,  who  filed,  in 
January,  1854,  a  supplemental  bill  in  it.  Mr.  Henry 
Nicholson,  who  died,  I  believe,  in  September,  1853,  was 
equally  interested  with  the  present  Plaintifi^  under  the 
agreement  of  September,  1847,  and  equally  with  bipi  en- 
titled to  claim  to  participate  in  the  benefit  of  the  agree- 
ment of  February,  1853,  which,  however,  neither  Mr. 
Nicholson  nor  his  executors  did.  He  and  they  waived 
and  rejected  all  community  of  interest  in  the  latter  agree- 
ment, but  insisted  on  their  title  under  the  former.  The 
decree  o{  April,  1855,  was  accordingly  on  that  principle. 
It  was  made  in  the  presence  of  the  present  Plaintiff^  who, 
a  Defendant  to  both  bills,  had  put  in  answers  to  both ; 
the  supplemental  bill  having  mentioned  as  a  fact  the 
agreement  of  February,  1853,  which  agreement,  however, 
had  been  previously  known  to  the  present  Plaintiff^  for  in 
June,  1853,  he  had  himself  filed  a  bill  against  the  pre- 
sent Defendant  for  the  purpose  of  obtaining  against  him 
a  share  of  the  benefit  of  the  purchase  made  by  the  agree- 
ment of  the  5th  of  February,  1853.  That  bill  was 
amended  in  June,  1854,  and  as  amended,  made  specific 
mention  of  the  agreement  of  the  5th  of  February,  1853, 
giving  its  date,  and  was  answered  by  the  present  De- 
fendant, who  in  that  cause  substantially,  as  in  the  present, 
opposed  or  resisted  the  claim  of  the  present  Plaintiff  Mr. 
Charles  Whalley  to  participate  in  the  benefit  of  the 
agreement  of  February,  1853.  In  that  state  of  things, 
Mr.  Charles  Whalley,  after  having  as  I  have  said  an- 
swered the  two  bills  in  Nicholson  v.  Whalley,  allowed 
his  bill,  filed  \n  June,  1853,  and  amended  in  1854,  to  be 

in 
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in  the  early  part  of  the  year  1855,  that  is  to  say,  in  or        I860, 
before  February  of  that  year,  dismissed  for  want  of  pro-     ^^^^^^^' 
secution.     He  did  so  deliberately,  as  the  orders  of  the  «. 

11th  of  May,  1854,  and  the  26th  oi  January,  1855,  Wh alley. 
show,  and  there  was  thus  an  end  of  that  suit.  Soon 
afterwards,  I  repeat,  was  made  in  his  presence,  the  decree 
of  April y  1855,  proceeding  on  the  agreement  of  Sep- 
tember,  1847,  and,  on  the  rejection  by  the  Plaintiffs  in  it, 
of  that  o(  February,  1853.  The  claims  of  the  Plaintifls 
in  that  cause  were  afterwards,  in  the  year  1856,  compro- 
mised between  them  and  the  present  Defendant — a  com- 
promise which,  effected  with  the  knowledge  of  the  present 
Plaintiff,  but  not  including  him,  proceeded  on  the  basis 
of  the  correctness  and  validity  of  the  decree  of  April, 
1855.  After  which,  and  not  until  some  time  in  October, 
1857,  was  instituted  the  present  suit,  for  the  same  purpose 
substantially  as  the  abandoned  suit,  dismissed,  as  I  have 
said,  in  February,  1855,  or  the  preceding  month. 

Now  when  the  nature  of  the  two  agreements  and  of 
property,  consisting  to  a  great  extent  of  mines,  to  which 
they  related,  and  the  correspondence  of  March,  1849, 
and  January,  1853,  and  the  arrangements  of  1851,  1853 
and  1856  with  the  new  British  Iron  Company  are  con- 
sidered, I  think  that  the  present  Plaintiff  must  be 
deemed  to  have  abandoned  his  title  to  claim  participation 
in  the  benefit  of  the  agreement  of  the  5th  of  February, 
1853,  and  that  it  would  be  in  a  high  degree  inequitable 
after  such  a  course  of  conduct  on  his  part — conduct  in 
which  the  evidence,  in  my  opinion,  shows  to  have  been 
that  of  a  person  waiting  to  see  how  the  mines  would  be 
likely  to  turn  out  before  binding  himself  by  an  election 
to  claim  under  the  agreement  of  the  5th  of  February, 
1853 — inequitable,  I  say,  to  permit  him  effectually  to 
assert  such  a  claim  in  a  suit  commenced  not  before  the 
Autumn  of  1857,  after  what  had  in  the  years  1849,  1853 

and 
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1860.  and  1854,  and  subsequently,  taken  place.  I  think, 
therefore,  that  the  dismissal  of  the  bill  in  the  present 
cause  ought  to  stand,  but  that  it  should  be  without  pre- 
judice to  his  rights,  under  the  decree  of  Aprils  1855, 
and  on  an  undertaking  by  the  present  Defendant,  which 
I  understand  him  to  be  willing  to  give,  that  the  present 
Plaintiff  shall  be  permitted  to  assert  and  prosecute  under 
that  decree  all  his  rights  and  claims  consistent  with  that 
decree,  on  the  footing  of  the  agreement  of  September, 
1847. 

The  Lord  Justice  Turner. 

The  concurrent  opinion  of  my  learned  Brother  and  the 
Vice-Chancellor  Sir  PT.  P.  Wood  is  most  likely  right,  but  I 
rather  submit  to  than  concur  in  the  conclusion  at  which 
they  have  arrived.  Their  decision  appears  to  me  to 
extend  considerably  the  principle  on  which  Norway  v. 
Howe  and  Prendergast  v.  Turton  proceeded,  and  I 
doubt  whether  it  is  desirable  that  it  should  be  so  ex- 
tended. 
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ORMES  V.  BEADEL. 

rpHIS  was  an  appeal  from  a  decree  of  Vice-Chancellor 
^     Stuart,  setting  aside  an  agreement,  on  the  ground 
that  the  Plaintiff  had  been  induced  to  sign  it  under  cir- 
cumstances amounting  to  pressure  or  duress. 

The  facts  of  the  case,  and  the  arguments  of  counsel, 
with  the  authorities  referred  to,  appear  sufficiently  from 
the  report  of  the  hearing  below  in  Mr.  GiffanTs  re- 
ports (a),  and  his  Lordship's  judgment. 

Mr.  Bacon,  Mr.  W.  D.  Lewis  and  Mr.  Druce  ap- 
peared for  the  Plaintiff. 

Mr.  Malins  and  Mr.  Osborne  for  the  Defendants. 

Judgment  reserved. 


ITie  Lord  Chancellor. 


7  Nov. 


On  the  ground  that  the  Plaintiff  acted  under  the 
agreement  of  the  11th  ot  December,  1858,  and  that  he 
did  so  voluntarily,  seeking  an  advantage  from  it,  and  did 
so  to  the  prejudice  of  the  Defendant  Copland,  I  am  of 
opinion  that  the  decree  appealed  against  ought  to  be 
reversed,  and  that  the  bill  must  be  dismissed. 

I  do  not  think  that  I  am  called  upon  to  give  any 
opinion  as  to  whether  the  Plaintiff  would  have  been 
entitled  to  a  decree  setting  aside  the  agreement  of  the 
11th  of  December,  1858,  if  he  had  duly  repudiated  it. 

On 

(a)    Voi.  2,  p.  166. 


Nov.  3,  5,  7. 

Before  The 

Lord 
Chancellor 

Lord 
Campbell. 

Decree  setting 
aside  an  agree- 
ment as  hav- 
ing been 
signed  by  the 
Plaintiff  under 
circumstances 
amounting  to 
pressure  or  dn- 
ressy  reversed, 
the  Court  of 
Appeal  fwith- 
out  pronounc- 
ing upon  the 
question  of  du- 
ress) being  of 
opinion  that 
the  Plaintiff, 
with  a  know- 
ledge of  all  the 
facts,  had  vo- 
luntarily acted 
under  the 
agreement, 
and  had 
done  so  to  the 
prejudice  of 
the  Defendant. 
A  substan- 
tial defence  to 
the  bill  held 
available, 
though  not  ex- 
pressly raised 
by  the  plead- 
ings ;  the  facts 
on  which  it 
rested  beinff 
expressly  u- 
leged  in  the 
bill  and  an- 
swer and  snb- 
stantiated  by 
the  evidence. 


3S4  CASES  IN  CHANCERY. 

1860.  On  this  part  of  the  case  I  will  only  remark,  that  the 
non-fulfilment  of  the  original  agreement  of  the  13th  of 
August^  1858,  appears  to  me  to  have  arisen  chiefly  from 
the  Plaintiff  not  having  had  the  pecuniary  means  which  he 
represented  that  he  had  for  carrying  on  the  work;  that 
Chancellor  does  not  appear  to  have  been  at  all  connected 
with  any  scheme  to  incite  the  Plaintiff's  workmen  to 
their  insurrectionary  efforts  to  obtain  payment  of  their 
wages ;  and  that,  if  the  Plaintiff  was  not  in  a  situation 
to  complete  the  building  according  to  the  contract,  it  might 
have  been  for  the  advantage  of  both  parties  to  abandon 
the  contract,  the  Plaintiff  being  paid  according  to  mea- 
sure and  value  for  the  work  he  had  actually  done.  But, 
supposing  the  Plaintiff  to  have  been  entitled  to  repu- 
diate the  agreement  of  the  11th  o(  December ^  1858,  the 
Plaintiff  having  taken  the  chance  of  Gardner  making 
an  award  in  his  favor  to  the  full  amount  of  his  demand, 
and  having,  when  he  was  informed  of  the  contents  of  the 
award,  made  no  complaint  of  it  to  the  opposite  party 
till  he  filed  his  bill  on  the  4th  of  January,  1859,  I  am 
of  opinion  that  he  was  not  then  in  a  condition  to  repu- 
diate the  agreement  of  the  11th  of  December,  1858.  He 
voluntarily  acted  under  this  agreement  by  acquiescing 
in  the  appointment  of  Gardner  as  arbitrator  (if  he  did 
not,  as  is  sworn,  actually  select  him  for  arbitrator)  by 
appearing  before  Gardner  as  arbitrator  on  the  14th  of 
December  and  then  stating  his  case  to  him,  by  coming 
to  Gardner  on  the  16th  of  December  at  Coggeshall 
and  pressing  him  to  go  on  with  the  arbitration,  and  by 
writing  to  him  the  letter  of  the  16th  of  December ^  1858, 
addressed  to  Gardner,  in  these  words: — 

"  Sir, — When  I  signed  the  memoranda  or  agreement 
relating  to  Mr.  A.  Copland's  house  of  December  11th, 
appointing  you  to  value  the  work  1  have  done,  I  in- 
tended it  should  include  all  the  materials  on  the  ground 

required 
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required  for  the  building  of  the  house,  and  I  beg  you        I860, 
will  include  them.     Also  Mr.  Chancellor  said  he  would        Z^^^^ 

Ormbs 

be  only  too  glad  to  have  what  joiner's  work  there  it  v. 

prepared  for  the  house,  should  it  be  properly  done — and 
why  not  include  this  also  ?    I  am.  Sir,  yours  respectfully, 

"  John  Edward  OrtMsT 

Chnrdner,  accordingly,  as  desired  by  the  Plaintiff,  did 
on  the  following  day  make  the  valuation.  If  this  valuation 
had  reached  the  figure  which  the  Plaintiff  had  demanded, 
or  any  sum  approaching  to  it,  there  can  be  no  doubt  that 
the  Plaintiff  would  very  readily  have  admitted  the  validity 
of  the  agreement  of  the  11th  of  December,  1858,  and  of 
all  done  under  it ;  and  there  can  be  no  doubt  that  he 
might  and  would  have  enforced  payment  of  this  sum. 
When  made  acquainted  with  the  actual  valuation,  he  did 
not  even  then  complain  of  it  to  Copland  or  Chancellor, 
or  seek  to  complete  the  house  under  the  original  agree- 
ment. 

On  the  31st  of  December,  Chancellor  sent  a  letter  to 
him  asking  him  to  come  over  to  Chelmsford  on  the 
Thursday  following,  that  all  accounts  might  be  settled, 
when  he  might  have  received  the  full  balance  due  to 
him ;  but  he  took  no  notice  of  the  letter,  and  downwards 
from  the  14th  of  December  he  allowed  Chancellor  and 
Copland,  without  any  remonstrance,  to  engage  workmen 
and  to  procure  materials  and  to  finish  the  job  according 
to  the  specifications.  It  was  only  on  the  4th  of  January, 
1869,  when  the  bill  was  filed,  that  he  thereby  complained 
to  the  Defendants  of  the  agreement  of  the  1 1th  of  2>e- 
cmber,  1858,  or  of  anything  done  under  it. 

I  do  not  think  that  there  was  ratification  (as  was  con- 
tended) by  the  assignment  to  Gooday,  or  by  the  gar- 
nishee order  which  Gooday  obtained ;  for  these  applied 

Vol.  11—^.  •  Z  D.F.J.    generally 
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1860.  generally  to  the  sums  due  under  the  original  agreement 

^''^  of  the  13th  o{  August,  1858,  not  specifically  to  the  sums 

V.  due  under  Oardner*s  award,  made  under  the  agreement 

Beadel.  Qf  jj^g  m^  ^f  December,  1858.      But  under  this  last- 

mentioned  agreement  the  Plaintiff  had  acted  voluntarily 
and  contentedly  till  the  making  of  Gardner^s  award. 
This  award  disappointed  him,  although  I  see  no  reason  to 
believe  that  it  was  unfair.  By  this  acquiescence  Copland 
would  be  materially  prejudiced  if  the  agreement  of  the 
11th  December  were  now  to  be  set  aside,  for  Copland 
would  be  liable  to  Gardner  for  the  expenses  of  the 
award. 

Under  these  circumstances  the  agreement  of  the  11  th 
of  December,  1858,  cannot  be  treated  as  a  nullity.  There 
is  nothing  illegal  in  it,  and  if  not  originally  binding,  it 
might  clearly  have  been  ratified.  This  case  is  essentially 
different  from  the  two  cases  cited  by  Mr.  Lewis.  In 
Wood  v.  Dotvnes(ja),  the  original  deed  was  tainted  by 
champerty,  and  the  second  deed  ''  had  been  executed 
expressly  at  the  instance  of  the  Defendant.**  Maitland 
V.  Irving  (b)  is  still  less  in  point,  and  I  really  must  say 
that  it  seems  to  me  to  have  no  application  to  the  point 
we  are  now  considering.  No  case  can  be  found  to  establish 
'  the  doctrine,  that  if  a  voidable  contract  is  voluntarily 
acted  upon,  with  a  knowledge  of  all  the  facts,  in  the 
hope  that  it  may  turn  out  to  the  advantage  of  a  party 
who  might  have  avoided  it,  he  may  still  avoid  it  when, 
after  abiding  the  event,  it  has  turned  out  to  his  disad- 
vantage. 

Unless  the  award  of  Gardner  was  partial  the  Plaintiff 
is  not  aggrieved  by  the  decree  being  reversed ;  for  the 
decree,  refusing  any  compensation  for  loss  of  the  contract, 

substantially 

(a)  18  Vei.  120.  (6)  15  Sim.  437. 
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substantially  directs  an  account  to  be  taken  on  the  same        I860, 
principle  as  that  on  which  the  valuation  of  Gardner  pro- 
ceeded, both  meaning  that  (the  contract  being  abandoned) 
the  Plaintiff  should  be  paid  for  the  work  actually  done 
according  to  ''  measure  and  value.*^ 

Great  stress  was  laid  by  Mr.  Bacon  upon  the  words  in 
the  agreement  of  the  11th  December^  1858,  ''such  work 
as  is  approved  of  by  you,**  as  if  this  vested  in  Chancellor 
a  power  capriciously  to  select  the  work  which  Gardner 
was  to  value.  But  the  meaning  of  these  words  clearly  is, 
that  Gardner  was  to  value  all  the  work  which  the 
Plaintiff  had  done  under  the  original  agreement,  and  was 
entitled  to  be  paid  for.  I  see  nothing  to  impeach  the 
impartiality  of  Gardner  in  making  the  valuation;  and, 
giving  faith  to  the  agreement  of  the  11th  of  December^ 
1858, 1  do  not  see  how  this  valuation  could  be  impeached. 
Gardner^  who  was  a  wholly  disinterested  expert,  had 
fully  inspected  the  whole  of  the  works  with  the  assistance 
of  the  Plaintiff  and  the  Plaintiff's  foreman,  and  had  heard 
what  the  Plaintiff  had  to  say  upon  the  subject,  not  only 
on  the  14th  but  on  the  16th  day  of  December ;  and  on  this 
latter  day,  with  a  full  knowledge  of  the  manner  in  which 
Gdrdner  had  examined  the  work  and  in  which  Gardner 

m 

had  comported  himself  on  the  14th,  the  Plaintiff  pressed 
him  to  proceed  and  to  finish  the  valuation,  extending 
his  power  to  an  additional  subject  not  expressly  included 
in  the  first  submission. 

Objection  is  made  that  ratification  is  not  expressly  set 
up  by  the  Defendant's  substantial  defence,  but  the  facts 
on  which  it  rests  are  expressly  alleged  in  the  bill  and 
answer  and  are  clearly  substantiated  by  the  evidence.  I 
am  therefore  obliged,  though  most  reluctantly,  to  differ 
from  the  view  taken  of  this  case  by  the  Vice- Chancellor, 
and  to  adjudge  that  the  bill  be  dismissed  with  costs. 

Z2 
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Nov,  8,  9. 

Before  The 
Lord 


BORTON  V.  DUNBAR. 


npHIS  was  an  appeal  from  part  of  a  decree  made  by 
Chancellor  Vice-Chancellor  Stuart,  by  which  it  was  declared 

I^>r4  thaty  according  to  the  true  construction  of  the  will  of  the 
Campbbll.  .      ,  ,  •  .  • 

.     a,  testator  in  the  cause,  the  reversionary  interest  in  certain 
An  officer  m  '  '^  ^ 

the  army  by  sums  of  stock  to  which  the  testator  was  entitled  at  the 
on* his  way  to    ^^™®  ®^  ^^^  death  did  not  pass  by  the  disposition  in  his 

England  on      ^\\\^  which  was  in  dispute.     The  will  was  dated  the 

lick  leATe 

after  bequeath-  1^^^  o(  Augtist,  185^,  and  was  made  by  Captain  Henry 

ing  two  smaU  j^^^  Barton,  of  the  T^th  Highlanders,  while  on  his 
non-commis-  way  to  England  on  sick  leave  from  the  Cape  of  Good 
imd  privatTof  ^^^>  where   his   regiment  was  stationed.     It  was  as 

his  re^menty     follows  : — 

and  directing 

hisportman-  '^  Cape  Town,  15th  August,  1852. 

teaUy  carpet 

bag  and  sea  ''  I  John  Henry  Borton,  captain  in  H.  M.  74th  High- 

wnTto'^iTfa-  l^^e'"s>  being  ^f  sound  mind,  do  will  and  bequeath  unto 
ther's  resi-  private  Henry  Thornhill,  74th  Regiment,  who  has  been 
land,  begged  ^J  faithful  servant  ever  since  I  joined  the  corps,  the 
that,  after      "^  jum  Qf  iQ/,  for  his  immediate  use,  my  father  having  pro- 

thote  sumi  4,0  »  W^ 

and  other  ne-    mised  to  provide  for  him.     And  to  Sergeant  James  Dunn, 

ceseary  ex-  ^f  ^^^  74^^  Regiment,  the  sum  of  lOZ.     I  further  wish 

been  provided  that  my  portmanteau,  carpet-bag  and  sea-chest  be  sent 

miunder  of  his  ^^  ^^  father's  residence,  and  disposed  of  as  he  thinks 

money  and  proper.     After  these  sums  and  other  necessary  expenses, 

be  expended  hhVQ  been  paid,  as  well  as  those  sums  mentioned  in  my 

in  purchasing  letter  dictated  this  day  to  Sergeant  Dunn,  I  beg  that  the 
sent  for  his  remainder 

godson, 

H.  F.  D,  (then  a  child  of  a  year  old),  son  of  the  paymaster  of  the  regiment  :-^Hetd, 
that  the  residue  of  the  testator's  personal  estate,  consisting  of  reversionary  interests 
in  certain  sums  of  stock,  did  not  pass  to  his  godson. 


CASES  IN  CHANCERY.  389 

remainder  of  my  money  and  efiects  may  be  expended  in        I860, 
purchasing   a   suitable  present   for  my   godson  Henry 
Fitzgerald  Dunbar^  son  of  the  Paymaster  of  the  74th 
Highlanders." 

By  the  letter  referred  to  in  the  will,  which  was  ad- 
dressed to  his  family  in  England^  the  testator,  after 
referring  in  gra^ful  terms  to  the  kind  attendance  upon 
him  of  a  medical  officer  of  the  Ilast  India  Company^ 
proceeded  as  follows : — 

**  I  feel  certain  that  my  father  will  see  the  wish  now 
going  to  be  expressed  carried  out,  viz.  that  a  hand- 
some present  should  be  provided  for  him  out  of  my 
effects.  Now  with  respect  to  pecuniary  affairs  and 
effects :  in  consequence  of  being  ordered  off*  to  England 
by  a  medical  board,  I  sold  off*  everything  with  the  ex- 
ception of  a  few  articles  which,  according  to  my  father's 
letters,  I  know  he  would  like  me  to  send  home,  and 
therefore  I  have  left  instructions  that  my  portmanteau, 
carpet-bag  and  sea-chest  should  be  forwarded  in  case  of 
my  death  to  my  father  J.  H.  Barton^  esq..  Bury  SL 
Edmimds,  Suffolk,  England."" 

The  testator  died  at  Cape  Town  on  the  16th  of 
August,  1862. 

Captain  Dunbar,  the  paymaster  of  the  74th,  took 
possession  of  the  estate  and  effects  of  which  the  testator 
died  possessed  at  the  Cape,  and  after  sending  the  port- 
manteau, carpet-bag  and  sea-chest  of  the  testator  to 
England,  and  paying  his  debts,  ftineral  and  testamentary 
expenses  at  the  Cape,  and  the  two  legacies  of  10/.  each 
given  by  the  will,  he  retained  the  balance  amounting  to 
11/.  Is.  2d.  for  the  purpose,  as  was  alleged  in  the  bill,  of 
providing  a  suitable  present  for  the  testator's  godson, 
then  an  infant  of  a  year  old.     It  was  alleged  on  behalf 

of 
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of  H,  F.  Dunbar f  the  sole  Defendant^  however,  ihat  the 
balance  had  been  expended  in  erecting  a  tomb  to  the 
memory  of  the  testator. 

The  testator  at  the  time  of  his  death  was  entitled, 
under  the  will  of  his  grandmother,  to  a  vested  interest  in 
reversion  in  one- third  part  of  the  sum  of  2,3971,  Ss.  6cL 
Bank  £3  per  Cent.  Annuities  expectant  on  the  death  of 
his  mother,  but  subject  to  her  power  of  appointment 
amongst  her  children.  He  was  then  also  entitled  to  a 
reversionary  interest  expectant  on  the  death  of  his  father 
in  one-third  part  of  a  sum  of  11,344/.  9s.  9d.  Bank 
£3  per  Cent.  Annuities  under  articles  of  settlement 
dated  22nd  of  June,  1822,  and  made  on  the  marriage  of 
his  parents.  This  interest  was  also  said  to  be  subject 
to  a  general  power  of  appointment  by  the  mother 
amongst  the  children  of  the  marriage.  Mrs.  Sartan, 
the  testator's  mother,  died  in  1859,  without  having  exer- 
cised her  power  of  appointment  over  the  sums  of  stock 
above  mentioned,  and  leaving  children  her  surviving. 
There  being  no  executor  named  in  the  will,  the  Plaintifi, 
the  father  and  sole  next  of  kin  of  the  testator,  took  out 
letters  of  administration  cum  testamento  annexo  of  his 
estate  and  effects,  and  filed  the  bill  in  this  suit,  stating 
his  beHef  that  at  the  time  of  his  decease  the  testator  was 
not  aware  that  he  was  entitled  contingently  or  otherwise 
to  any  other  property  whatsoever  than  that  which  he 
had  in  his  possession  at  the  Cape  and  a  small  balance  at 
his  agent's  in  England,  and  praying  a  declaration  of  the 
right  of  the  Plaintiff  or  Defendant  to  the  residuary 
personal  estate  of  the  testator,  and  that  such  directions 
might  be  given  and  accounts  taken  as  the  Court  should 
think  fit. 


There  was  conflicting  evidence  as  to  the  knowledge  of 

the 
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the  testator  at  the  time  of  his  death  of  his  interest  in  the        1860. 
two  sums  of  stock  in  question. 

The  Vice-Chancellor,  by  his  decree,  made  the  decla- 
ration appealed  from,  and  directed  certain  accounts  to  be 
taken. 

The  case  is  reported  below  in  the  second  volume  of 
Mr.  GiffarcTs  Reports  (a). 

Mr.  Bacon  and  Mr.  Leach,  for  JET.  F,  Dunbar  the 
Defendant,  in  support  of  the  appeal. 

The  words  "the  remainder  of  my  money  and  effects" 
are  clearly  sufficient  to  embrace  the  testator's  residuary 
personalty ;  Stocks  v.  Barri  (A).  The  evidence  shows 
that  the  testator  must  have  been  aware  of  his  interest  in 
the  sums  of  stock  in  question.  But  the  extent  of  the 
testator's  knowledge  of  the  state  of  his  property  at  the 
date  of  his  will  is  immaterial.  However  doubtful  it  may 
seem,  looking  at  the  circumstance  of  the  wiU  having  been 
made  so  shortly  before  the  testator's  decease,  and  at  a 
time  when  he  believed  himself  at  the  point  of  death, 
whether  he  intended  to  confer  so  large  a  benefit  upon  his 
godchild,  and  whether,  in  fact,  he  was  aware  that  he  was 
entitled  to  any  interest  in  these  two  sums  of  stock ;  the 
question  to  consider  is,  whether  he  might  not  have  acquired 
other  property ;  and  if  so,  whether  the  Court  can  hold 
that  he  intended  to  die  intestate  as  to  his  residuary  per- 
sonal estate  whatever  it  might  be.  The  question  whether 
residue  passes  or  not  does  not  turn  upon  the  particular  pro- 
perty which  the  testator  may  be  supposed  to  have  had  in  his 
contemplation,  but  upon  what  the  words  which  he  has  used 
will  comprehend  according  to  their  ordinary  import ;  Bland 

v.  Lcunb. 

(a)  Pag€  221.  (6)  John.  54. 
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V.  Lamb  (a).  The  question  therefore  here  is,  not  whether 
the  words  used  are  sufficient  to  comprise  reversionary 
interests  in  stock,  but  whether  those  words  are  by  the 
context  of  the  will  so  qualified  that  an  intention  is  mani- 
fested by  the  testator  to  exclude  such  interests.  There  is 
here  no  such  context,  but  the  words  of  the  will  manifest  an 
apparent  intention  in  the  testator  to  give  his  godson  all  his 
personal  estate,  and  the  words  used  are  sufficient  to  com- 
prise the  testator's  interest  in  the  sums  of  stock ;  Kendall 
V.  Kendall  {b)',  Legge  v.  Asgill(c);  Leightan  v.  Bailie  {d)\ 
Boys  V.  Morgan  (e) ;  Crooke  v.  Be  Vandes  (f) ;  Rogers 
V.  Thomas  (g).  There  is  no  reason  why  he  should  not 
have  intended  his  residuary  estate  to  pass.  The  language 
used  is  sufficient  to  embrace  it.  The  testator  speaks  of 
his  £sither  with  afiection,  but  leaves  the  whole  of  his 
property  to  his  godson.  The  Vice-Chancellor  seems  to 
have  considered  the  reversionary  interests  in  the  stock  to 
be  too  large  in  amount  to  have  been  intended  to  be  ap- 
plied for  the  purchase  of  a  suitable  present  for  an  infant, 
but  the  Court  cannot  regard  what  might  have  been  pass- 
ing in  the  testator's  mind.  It  can  only  look  at  the  words 
of  the  will,  which  do  not  manifest  an  intention  to  provide 
for  any  one  but  the  young  Bunbar.  The  words  of  gift 
to  him  are  sufficient  to  pass  the  residuary  personal  estate, 
and  there  being  no  other  disposition  of  residue,  it  cannot 
be  presumed  that  the  testator  meant  to  die  intestate. 
There  is  no  authority  for  saying  that,  because  a  purpose 
is  pointed  at,  a  gift  of  residue  is  to  be  held  void  or  to  be 
limited.  The  purpose  pointed  at  here  is  the  purchase  of 
a  suitable  present  for  the  testator's  godchild,  then  an 
infant.     A  present  means  a  gift,  without  defining  what  is 

to 


(a)  5  Madd.  412. 
(6)  4  Ruu.  360. 

(c)  r.  4-  R.  26fi  (n). 

(d)  3  Mifl  i  K.  267. 


(«)  3  Mtfl./^  Cr.  661. 
(/)  9  Ves,  197. 
(g)  2  Keen,  S. 
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to  be  given.  For  this  purpose  the  whole  might  be  I860, 
suitably  applied.  An  immediate  and  single  application 
is  not  necessarily  to  be  inferred ;  the  gift  is  to  be  enjoyed 
by  the  infant,  and  to  be  applied  for  his  benefit  by  the 
administrator  as  trustee,  toties  quoties,  as  the  occasions 
of  the  l^atee  may  require. 

The  Vice-Chancellor  was  of  opinion  that  by  "  present " 
an  immediate  gift  was  intended.  If  so,  the  infant  was 
incapable  of  giving  a  discharge,  and  it  could  not  be  safely 
paid  until  he  attained  twenty-one,  or  without  the  inter- 
vention of  a  chancery  suit  A  gift  of  a  fund  for  a  pur- 
pose pointed  out  is  a  gift  of  the  fund  absolutely  ;  Cope  v. 
WUmot  (a) ;  Barlow  v.  Grant  (6). 

The  Attorney-General  (Sir  Richard  Bethell),  Sir 
Fitzroy  Kelly,  Mr.  Craiy  and  Mr.  Borton  for  the 
Respondent,  the  Plaintiff. 

There  is  no  gift  in  this  will  to  the  Defendant  Dunbar 
except  in  the  direction  to  purchase  for  him  a  suitable 
present;  and  when  a  gift  has  been  obtained  the  bequest  is 
satisfied.  The  present  was  to  be  immediate,  and  to  be 
such  as  godfathers  are  in  the  habit  of  making,  i.  e.  suit- 
able with  reference  to  the  giver  as  well  as  to  the  recipient 
The  words  ''  money  and  effects  **  do  not  occur  in  a  clause 
of  gift,  but  only  in  a  direction  to  purchase.  They  were 
to  be  expended  in  a  purchase,  and  that  immediately. 
This  is  not  a  residuary  bequest  There  are  here  no 
words  of  gift  nor  anything  from  which  an  intention  can  be 
inferred  of  disposing  of  residue.  The  direction  to  expend 
cannot  refer  to  the  reversionary  interests  in  the  sums  of 
stock  now  in  question.  How  could  such  an  interest 
hare  been  expended  ?     It  was  subject  to  Mrs.  Borton* 8 

power 

(a)  iliit6.  704 ;    Hop,  on  Lt-         (5)  1  Vem.  255. 
gacin,  vol.  2,  p.  1497  (4M  edit,) 
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power  of  appointment  amongst  her  children,  and  nothing 
could  be  realised  from  it  to  be  expended.  The  direc- 
tion to  expend  was  to  be  executed  in  a  rational  manner^ 
having  regard  to  the  state  of  the  property  and  the  cir- 
cumstances of  the  case.  The  words  of  the  direction 
cannot  be  adhered  to  if  more  is  given  to  the  child  than 
was  necessary  to  purchase  an  immediate  present  suitable 
to  a  child  of  a  year  old.  The  direction  to  expend  is  the 
measure  of  the  gid.  The  testator  must  be  considered 
as  adverting  to  the  directions  previously  given  in  his 
willy  and  the  clause  in  question  must  be  read  as  referring 
not  to  the  general  residue  of  the  testator's  estate,  but  to 
the  residue  of  the  proceeds  of  the  sale  referred  to  in  the 
will  and  in  the  letter  dictated  to  Sergeant  Dunn  ;  Om- 
maney  v.  Butcher  (a) ;  Cook  v.  Oakley  (ft) ;  Jenkins  v. 
Hugkes  (c). 

Mr.  Leach  in  reply. 

In  many  of  the  cases  in  which  residue  has  been 
held  to  pass  under  words  similar  to  those  used  in  this 
will  there  has  been  no  gift  except  in  the  direction  to 
expend  or  apply ;  Legge  v.  Asgill  {d) ;  Leighton  v. 
Bailie  {e).  In  Cook  v.  Oakley  {b)  the  decision  turned 
on  the  fact  that  the  testator  was  not  aware  of  his  title  to 
any  other  property  except  articles  ejusdem  generis  with 
those  enumerated  in  his  will.  There  is  in  this  case 
nothing  tantamount  to  demonstration,  which  is  necessary 
for  the  purpose  of  arriving  at  an  intention  contradictory 
to  the  legal  meaning  of  the  testator's  words. 


The  Lord  Chancellor. 

This  case  has  been  very  ably  argued  on  the  part  of 

the 

(fl)   T.  Sf  R.  260.  (d)  r.  4-  R,  265,  n. 

(6)  1  P.  Wms.  302.  (e)  3  MyL  ^  K.  267. 

(c)  6  Jur,  N.  S.  1043. 
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the  Appellant.     In  the  course  of  my  long  experience  I         1860. 
never  heard  an  abler  arsrument  than  that  of  Mr.  Bacon.       ^ 

^  BORTON 

who  brought  forward  every  authority  and  every  obser-  ». 

vation  that  could  be  of  service  to  his  client ;  and  Mr.  I>"n»ar. 
Leachf  who  followed  him,  has  added  observations  well 
deserving  the  attention  of  the  Court ;  but  ader  paying 
the  most  respectful  attention  to  those  authorities  and 
arguments,  I  am  clearly  of  opinion  that  the  declaration 
appealed  against  ought  to  be  affirmed.  I  entirely  con- 
cur in  the  principles  urged  in  argument  by  the  counsel  for 
the  Appellant ;  I  bow  to  the  authority  of  every  case  which 
they  have  cited ;-  but  still  I  am  of  opinion  that  the  rever- 
sionary interests  in  question  did  not  pass  by  the  testator's 
will.  There  are  words  used  in  the  will  which  seem  to 
me  clearly  to  indicate  that  he  did  not  mean  more  should 
pass  by  his  will  to  his  godson  than  that  which  was  then 
in  his  possession,  and  which  might  then  have  been  im- 
mediately applied  to  the  purchase  of  a  suitable  present 
for  the  godson. 

If  the  will  had  contained  after  the  words  **  I  beg  that 
the  remainder  of  my  money  and  effects'*  the  words 
"  which  may  now  be  so  expended  may  be  expended  in 
the  purchase  of  a  suitable  present  for  my  godson  Henry 
Fitzgerald  Dunbar,  son  of  the  Paymaster  of  the  74th 
Highlanders,"  I  cannot  but  think  that  it  would  then 
have  been  clear  that  the  reversionary  interest  could  not 
have  passed,  because  they  could  not  then  have  been  sold. 
They  were  subject  to  a  contingency,  and  it  would  then 
have  been  quite  clear  that  it  was  the  intention  of  the 
testator  that  immediately  or  within  a  reasonable  time 
after  his  decease  this  present  should  be  purchased  and 
given  to  his  godchild. 

Those  words  are  not  to  be  found  in  the  will,  but  I 
think  that  they  are  necessarily  to  be  implied  from  the 

words 
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1860  words  which  are  there.  To  imply  them  is  not  to  make 
a  will  by  interpolating  them,  but  to  read  the  words 
which  the  testator  has  used  in  the  sense  in  which,  as  it 
seems  to  me,  he  must  necessarily  have  meant  them  to  be 
read  and  understood. 

When  he  says  '*  I  beg  that  the  remainder  of  my  money 
and  effects  may  be  expended  in  purchasing  a  suitable 
present  for  my  godson  Henry  Fitzgerald  Dunbar,**  he 
clearly  means  that  there  should  be  one  present,  a  suitable 
present,  and  that  it  should  within  a  reasonable  time  be 
purchased  and  given  to  his  godson.  For  that  purpose 
the  reversionary  interests  could  not  be  applied.  They 
could  not  even  have  been  sold — they  were  not  a  market- 
able article,  both  being  subject  to  a  contingency,  by  the 
happening  of  which  they  might  both  have  beea  de- 
feated. Therefore  it  seems  to  me  clear  that  this  is  not 
a  bequest  of  all  the  testator's  personal  property,  but  a 
bequest  of  so  much  only  of  his  property  as  could  then  . 
be  applied  to  the  purchase  of  the  present  to  be  given  to 
his  godson. 

Mr.  Bacon  went  to  the  length  of  saying  that  there 
might  be  a  present  to  be  applied  toties  quoties  ;  and  it 
was  afterwards  argued  that  the  present  could  not  be  made 
till  the  godson  came  of  age,  and  further  that  it  could 
not  be  made  until  there  had  been  a  suit,  and  that  the 
estate  could  not  be  administered  unless  under  the  direc- 
tion of  the  Court  of  Chancery.  But  the  testator  evi- 
dently did  not  contemplate  a  suit  in  chancery.  His 
intention  was  that  soon  after  his  body  was  consigned 
to  the  dust,  and  his  sea  chest  and  his  carpet  bag  and 
portmanteau  had  been  sent  to  his  father,  what  property 
there  was  left  should  be  collected,  and  that  after  pay-  . 
roent  of  his  debts  and  funeral  expenses  this  present 
should  be  purchased.     That  intention  is,  as  it  seems  to 

me. 
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me,  clearly  expressed,  and  I  think  that  if  the  Court 
were  to  hold  that  the  reversionary  interests  in  these  two 
funds  were  to  be  applied  for  the  benefit  of  the  godson, 
it  would  defeat  the  expressed  intention  of  the  testator. 

I  do  not  think  it  at  all  necessary  to  comment  upon 
the  numerous  cases  which  have  been  cited.  Admitting 
them  all  to  have  been  well  decided,  and  yielding  to  their 
authority,  they  do  not  seem  to  me  to  conflict  with  the 
decision  of  the  Vice-Chancellor,  which  ought,  I  think, 
to  be  affirmed. 

Appeal  dismissed  with  costs. 


npHIS  was  an  appeal  from  a  decree  of  Vice-Chancellor 
"^  Stuart,  declaring  that  a  debt  of  300/.  due  from  the 
testator  in  the  cause,  and  secured  by  mortgage  of  his 
real  and  leasehold  estates,  ought  to  be  paid  out  of  the 
testator's  general  personal  estate. 


WOOLSTENCROFT  v.  WOOLSTENCROFT. 

^00.  9,  19. 
Before  The 

Chancellor 

LOBD 

Campbbll. 

A  direction  in 
a  will  that  all 
the  testator's 

The  testator  Robert  Woolstencroft,  by  his  will  dated  ^^ral  andtes^ 
the  27th  of  June,  1855,  directed  that  all  his  just  debts,  tamenury 

charges  and 
funeral  and  testamentary  charges  and  expenses  should  expenses 

be  paid  and  discharged  by  his  executors  thereinafter  »^^"J^  ^  P"^ 
*^  ,  ■"^  discharged 

named,  as  soon  as  convenient  after  his  decease,  out  of  his  by  his  execu- 
estate.     The  testator  then  gave  all  his  personal  estate,  ^"^"i^"  " 
except  leaseholds,  to  his  wife  absolutely,  and  he  then  afler  his  de- 
devised,  bequeathed  and  appointed  all  his  real  and  lease-  hi,  estate  fol- 
hold  estates  to  trustees  upon  trusts  for  the  benefit  of  his  ^^IT^^^^X  \ 

^  gift  of  all  the 

wife  tesUtor's  real 
and  leasehold 
ettalts  (which  were  subject  to  a  mortgage)  to  trustees  who,  with  his  wife,  were  named 
alto  executors  of  his  will : — Held,  not  to  be  such  an  expression  of  contrary  intention 
as  to  bring  the  case  within  the  saving  of  the  act  17  &  18  Vict,  c.  113,  and  held,  con- 
se^ently,  that  the  cestuis  que  trust  under  the  will  of  the  real  estate  and  leaseholds 
took  them  com  onert. 
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WOOLSTBN- 

CROPT 

O. 

Woo  LITEM- 
CROPT. 


wife  and  children.     He  appointed  the  trustees  and  his 
wife  executors  and  executrix  of  the  will. 

The  suit  was  for  the  administration  of  the  testator's 
estate,  and  the  decision  under  appeal  was  made  upon  the 
hearing  of  a  summons  adjourned  from  Chambers. 

The  case  is  reported  below  in  the  second  volume  of 
Mr.  OiffarcTs  Reports  (a). 

Mr.  Malins  and  Mr.  CoU  in  support  of  the  appeal. 

The  act  17  8c  18  VicL  c.  113,  expressly  declares  that 
a  mortgaged  estate  to  which  a  testator  is  entitled  at  his 
death  is  to  bear  the  burden  of  the  debt,  unless  the  tes- 
tator by  will,  deed  or  other  document  has  signified  any 
contrary  or  other  intention.  By  "  contrary  intention"  is 
meant  an  expressed  intention  inconsistent  with  the  ge- 
neral provisions  of  the  act,  as,  that  the  mortgage  debt  is 
to  be  paid  out  of  the  general  personal  estate ;  or,  that 
the  mortgaged  property  is  not  to  be  the  primary  fund  for 
payment  of  the  debt.  The  direction  that  the  debts  are 
to  be  paid  by  the  executors  means  paid  in  the  ordinary 
course  of  administration  under  the  act.  To  justify  a  de- 
parture from  that  course  the  language  must  not  admit  of 
a  doubt ;  Ball  v.  Harris  {b) ;  Leigh  v.  Earl  of  War* 
rington{c);  Robinson  v.  Lowater{d);  Pembrooke  v. 
Friend  (e). 

Mr.  Bacon  and  Mr.  Eddis  for  Respondents  interested 
in  the  mortgaged  estates. 

The  direction  here  is  "  shall  be  paid  by  my  executors 
out   of  my   estate,"   and   it   became   the   duty   of  the 
executors  to  pay  the  debts  out  of  the  property  given  to 
them,  but  only  out  of  the  property  given  to  them  as  exe- 
cutors, 

(a)  Page  192,  (c)  1  Bro.  P.  C.(  Tom/. «/.)  51. 

(b)  8  Sim,  485 ;  4  Mt/l.  4  CV.  (d)  17  Bern.  592. 

264.  {e)  1  John,  ^  Hem.  132. 
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cutorsy  not  out  of  that  devised  to  others ;  Harris  v,  Wat- 
kins  (a).  The  real  estate  here  is  given  not  to  the  execu- 
tors but  to  trustees ;  Henvell  v.  Whitaher  (6). 

Mr.  Kay  for  the  trustees. 

Mr.  Matins  in  reply. 

Prior  to  the  act  a  charge  of  real  estate  with  debts  was 
not  considered  a  sufficient  ground  for  exonerating  the 
general  personal  estate  as  the  primary  fund  for  payment 
of  the  debts ;  and  where,  as  here,  the  same  persons  were 
appointed  trustees  of  the  real  estate  and  executors,  that 
circumstance  was  considered  to  favor  the  non-exemption ; 
Duhe  of  Ancaster  v.  Mayer  {c).  It  is  submitted  that  the 
same  rule  now  applies  as  to  exonerating  the  mortgaged 
estate  as  the  primary  fund  under  the  statute  for  payment 
of  the  mortgage  debt. 

Judgment  reserved. 
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The  Lord  Chancellor. 

The  only  question  in  this  case  is,  whether  the  testator,  Nw,  19. 
by  directing  that  all  his  debts  should  be  paid  by  his 
executors,  has  sufficiently  signified,  under  17  &  18  Vict. 
c.  1 13,  any  contrary  or  other  intention  than  that  the  de- 
visees of  certain  land  subject  to  a  mortgage  should  not 
be  entitled  to  have  the  mortgage  discharged  out  of  his 
personal  estate. 

By  the  statute  the  mortgaged  land  (instead  of  the  per- 
sonal estate)  was  made  primarily  liable  to  the  payment 
of  the  mortgage  debt  with  which  the  mortgaged  land 
was  charged.  The  legislature  had  become  desirous  that 
such  mortgage  debts  should  be  paid  by  the  heir  or  de- 
visee who  took  the  land  ;  whereas  formerly,  the  policy  of 

the 
(a)  1  Kay,  438.        (6)  3  Run.  343.        (c)  1  Bro,  C.  C.  454. 
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the  law  was  that  the  land  should  be  taken  by  the  heir 
or  devisee  discharged  of  all  incumbrances^  and  that  the 
mortgages  should  be  paid  out  of  the  personal  estate, 
although  the  widow  and  younger  children  of  the  testator 
should  be  left  destitute. 


The  mortgaged  land  being  now  made  primarily  liable, 
a  liberty  was  still  given  to  the  testator  to  make  an  excep- 
tion to  the  new  rule,  and  still  to  throw  the  charge  on  the 
personal  estate.  But  this  was  to  be  done  by  his  clearly 
signifying  this  intention.  In  my  opinion  he  can  only 
signify  this  intention  by  express  words,  or  by  the  lan- 
guage employed  clearly  indicating  that  he  meant  the 
devisee  or  heir  to  take  the  land  free  of  the  charge  and  to 
throw  the  charge  upon  his  personal  estate.  I  will  not 
say  that  the  words  here  relied  upon  are  mere  words  of 
style,  like  the  pious  phrases  with  which  wills  usually 
began,  but  they  do  not  seem  to  me  to  show  that  the  tes- 
tator had  in  his  mind  the  option  given  him  of  making  the 
debt  fall  upon  the  mortgaged  land  or  on  the  personal 
estate.  He  does  not  say  that  the  payment  is  to  be  out  of 
his  personal  estate,  but  out  of  his  estate  generally ;  and 
the  real  estate  being  charged  with  all  the  debts  and  the 
payment  having  to  be  made  by  the  executors,  the  exe- 
cutors would  have  the  means  of  effecting  a  sale  of  part 
of  the  real  estate  if  necessary  for  that  purpose. 


I  think  the  same  rule  should  now  be  observed  with 
respect  to  exempting  the  mortgaged  land  from  the  pay- 
ment of  the  mortgage  money,  as  was  before  observed 
with  respect  to  exempting  the  personal  estate,  the  mort- 
gaged land  being  now  primarily  liable  as  the  personal 
estate  had  been  liable  previously.  Expressed  intention 
was  formerly  allowed  to  prevail  over  the  usual  rule  of 
law,  but  the  intention  to  transfer  the  liability  from  the 
personal  estate  to  the  heir  or  devisee  of  the  mortgaged 

land 
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land  was  required  to  be  clear  and  unequivocal.  Express 
words  were  at  one  time  considered  necessary.  After 
much  wavering  in  the  decisions  of  the  courts  the  rule  was 
laid  down  that  there  must  be  express  words,  or  language 
which  ought  fairly  to  satisfy  the  judicial  mind  of  the 
testator's  intention  to  relieve  the  personal  estate.  This 
rule  admitted  implication,  without  requiring  such  strictly 
necessary  implication  as  in  the  construction  of  wills  is 
required  to  disinherit  the  heir-at-law. 


1860. 

WOOLSTBN- 

CROPT 

V. 

WOOLMEN- 

CROFT. 


My  real  opinion  is,  that  in  this  case  the  testator  had 
not  in  his  mind  the  charge  upon  the  mortgaged  land,  as 
to  whether  it  should  be  paid  by  the  devisees  or  out  of  the 
personal  estate,  when  he  directed  that  all  his  debts, 
funeral  and  testamentary  expenses,  should  be  paid  by  his 
executors  out  of  his  estate.  He  piously  wished,  for  the 
good  of  his  soul,  that  all  his  debts  should  be  duly  paid. 
The  executors  were  to  take  charge  of  his  worldly  affairs 
when  he  was  gone,  and  he  desires  his  executors  to  pay 
all  his  debts. 


The  numerous  cases  which  were  decided  on  this  sub- 
ject before  the  recent  statute  will  all  be  found  exceedingly 
well  collected  and  ably  commented  upon  by  Mr.  Jarman 
in  his  Treatise  on  Wills  (a).  The  only  case  besides  the 
present  which  has  occurred  since  the  statute  is  Pembroohe 
V.  JFriend(J)).  There,  a  direction  in  a  will  that  "all  just 
debts  be  paid  as  soon  as  may  be,*'  followed  by  a  devise 
in  fee  of  a  freehold  house,  was  held  by  the  Vice-Chan- 
cellor  Page  Wood  not  to  be  such  an  expression  of  con- 
trary intention  as  to  bring  the  case  within  the  saving 
clause  of  the  statute.  He  said  ^'  something  more  than 
conjecture  is  necessary,  and  it  is  not  competent  to  the 
Court  to  expound  the  proviso  of  the  act  in  any  other 

sense 


(o)  Ch.  46,  tect.  3. 

Vol.  II— 2. 


(6)  1  John.  Sf  Hem.  132. 
A  A  D.F.J. 
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sense  than  as  requiring  an  expression  of  intention  incon- 
sistent with  the  general  provisions  of  the  act.*'  In  the 
present  case  the  words  are  here  added  ^'by  my  executors 
out  of  my  estate/*  and  Vice-Chancellor  Page  Wood  does 
say,  ^'  had  he  added  the  words  '  by  my  executors*  there 
would  have  been  something  on  which  to  build  the  con- 
clusion that  he  meant  to  express  an  intention  that  die 
general  statutory  rule  should  not  apply.**  But  FFooblex- 
croft  V.  Woolstencroft{^a\  being  cited  as  an  authority, 
the  learned  Judge  seems  to  me  merely  to  have  sought  to 
distinguish  that  case  from  Pembrooke  v.  Friend  (b), 
without  intimating  any  approbation  of  the  decision  oi 
Vice-Chancellor  Stuart  Reverting  to  the  rule  of  con- 
struction which  Vice-Chancellor  Page  Wood  lays  down, 
can  it  be  said  that  the  direction  here  given  is  **  an  ex- 
pression of  intention  inconsistent  with  the  general  pro- 
visions of  the  act  ?'*  Even  if  the  executors  in  the  first 
instance  paid  the  mortgagee  the  sum  due  on  the  mort- 
gage,  it  would  not  necessarily  follow  that  the  charge 
should  not  ultimately  fall  on  the  devisee,  who  by  the 
statute  was  intended  to  bear  it. 


When  I  consider  how  constantly  such  general  words 
as  are  relied  on  here  are  to  be  found  in  wills,  without 
any  intention  of  changing  the  burthen  ultimately  to  be 
borne  by  those  who  participate  in  the  bounty  of  a  testator, 
I  am  afraid  that  if  they  were  held  suflScient  to  bar  the 
operation  of  the  statute,  the  statute  would  be  almost 
altogether  inoperative.  Upon  the  whole  I  must  pro- 
nounce that  I  am  not  judicially  satisfied  of  the  testator*8 
intention  by  any  language  he  has  used  in  his  will,  to 
exempt  his  devisees  of  the  land  in  question  firom  the 
charge  of  the  mortgage  debt,  and  I  adjudge  that  so  much 
of  the  decretal  order  of  the  1st  of  Jfay,  1860,  as  is  ap- 
pealed from,  touching  the  discharge  of  the  mortgage  debt, 
be  reversed. 

(a)  2  Giff.  192.  (h)  1  Jokm.  ^  Bern.  132. 
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LAYTON  V.  MORTIMORE. 

Nofs,  5,  6. 

R.  J.   H.    TAYLOR,  for  the   solicitor  to  the     Before  TAe 
Suitors'  Fund,  moved  on  a  report  of  the  governor     Chancellor 
of  Hertford  Gaol,  under  the  23  &  24  Vict.  c.  140,  s.  5,     ^  ^'"^ 

Campbell. 

that  the  Defendant  Mortimore  was  unable,  by  reason  of  ^^  ^^^^ 
poverty,  to  employ  a  solicitor,  for  an  order  pursuant  to  under  the  23 
11  Geo.  4  &  1  Will.  4,  c.  36,  s.  15,  r.  7,  assigning  to  ^  ^49  ,  5 
the  Defendant  James  Mortimore  (a  prisoner  in  Hertford  aswgning 

-~     ,         ,  ,  -  .        .     ,  .  to  a  pauper 

Uaol  under  an  attachment  for  not  putting  m  his  answer  defendant  in 

in  the  suit),  a  solicitor  and  counsel  for  putting  in  his  an-  custody  under 
8wer  and  defending  him  in  forma  pauperis.  for  want  of 

answer  a  soli- 
He  stated  that,  according  to  the  practice  under  the  act  counsel  is  of 
1 1   Geo.  4  &  1   Will.  4,  c.  36,  an  order  in  the  terms  <^«"»«- 
now  asked  was  of  course,  and  was  not  mentioned  to  the 
Court. 

In  the  present  case,  however,  the  fii'st  under  the  new 
act,  the  Registrar,  by  reason  of  the  words  "  if  he  shall 
gee  fit"  occurring  in  23  &  24  Vict.  c.  149,  s.  6,  felt  a 
difficulty  about  drawing  up  the  order  without  the  matter 
'  having  been  previously  mentioned  to  the  Court.  The 
object,  therefore,  of  the  present  application  was,  first,  to 
obtain  a  direction  that  the  order  be  drawn  up;  and, 
secondly,  to  ascertain  whether  the  practice  was  to  be  in 
all  fiiture  cases  to  treat  the  order  as  of  course,  or  in 
every  case  to  mention  the  matter  specially  to  the  Court. 

The  Lord  Chancellor. 

This  being  the  first  case  which  has  occurred  under  the 
recent  act,  it  was  fit  and  proper  that  it  should  be  men- 
tioned to  the  Court,  and  the  order  made  by  the  Court ; 

Vol.  II— S.  B  B  D.F.J.         but 
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I860.  but  in  all  similar  cases  which  may  hereafter  occur,  I 

^^^^'^^^  think  a  similar  order  may  be  made  without  the  matter 

Latton 

V.  having  been  previously  brought  specially  to  the  attention 

MoRTiMOR..  of  the  Court. 


Nov,  6.  Mr.  J.  H.  Taylor  applied  for  the  discharge  of  the 

Defendant,  who  had  now  put  in  his  answer ;  the  costs  to 
be  paid  out  of  the  Suitors*  Fee  Fund. 

The  Lord  Chancellor  made  the  order. 


Nw,  8. 

Before  The 
Lords  Jus- 
tices. 

The  proceeds 
of  a  call  made 
under  the 
Winding-up 
Acts  to  pro- 
vide for  the 
payment  of  a 
debt  of  the 
company  may 
be  attached  in 
the  hands  of 
the  Official 
Manager, 
under  the  Com- 
mon Law  Pro- 
cedure Act, 
to  answer  a 
judgment 
against  the 
creditor. 


In  the  Matter  of  THE  WARWICK   AND   WOR- 
CESTER  RAILWAY  COMPANY,  and  of  the 

JOINT    STOCK    COMPANIES    WINDING-UP 
ACTS,  1848  and  1849. 

Claim  of  WILLIAM  BROMLEY  PklCHARD. 

Ex  parte  MARSHALL  TURNER. 

And  in  the  same  Matters. 

Ex  parte  EDWIN  SMITH. 

rilHIS  case  came,  by  leave,  before  the  Lords  Justices, 
on  two  original  motions,  each  raising  the  question 
whether  a  sum  of  money  in  the  hands  of  the  Official 
Manager  of  the  above-mentioned  company,  being  the 
balance,  after  payment  thereout  of  certain  demands,  of 
the  proceeds  of  a  call  made  for  payment  of  a  debt  due 
from  the  company  to  William  Bromley  Prichard  for 
work  done  for  them  as  their  engineer,  could  be  attached 
under  the  garnishee  sections  of  the  Common  Law  Pro- 
cedure Act,  1854  (17  &  18  Vict.  c.  125)  (a),  by  a  judg- 
ment creditor  of  Mr.  Prichard. 

The 

(«)  The  garnishee  sections  of      Judge,  upon  the  ex  parte  appli- 

the  Act  are  as  follows :—  cation  of  such  judgment  creditor, 

"  61.  It  shall  be  lawful  for  a      either  before  or  after  sach  oral 
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The  object  of  the  former  of  the  above  applications^        1860. 
that  of   Mr.  Marshall  Turner,  was   that   the  Official      "^^^^^ 
Manager   might   be  ordered  forthwith  to   pay  to   the     Warwick, 
applicant    the  amount  of  the  two  judgment  debts  re-  &c.,  Rail.  Co 
covered  by  him  against  Mr.  Prichard  in  the  Court  of 

Common 


Pricbard's 
Claim. 


examination,  and  upon  affidavit 
by  himself  or  bis  attorney  stating 
tbat  judgment  has  been  reco- 
vered, and  tbat  it  is  still  unsatis- 
fied, and  to  wbat  amount,  and 
tbat  any  otber  person  is  indebted 
to  the  judgment  debtor,  and  is 
within  the  jurisdiction,  to  order 
that  all  debts  owing  or  accruing 
from  such  third  person  (herein- 
after called  the  garnishee)  to  the 
judgment  debtor  shall  be  attached 
to  answer  the  judgment  debt;  and 
by  the  same  or  any  subsequent 
order  it  may  be  ordered  that  the 
garnishee  shall  appear  before  the 
Jadge  or  a  Master  of  the  Court, 
at  fuch  Judge  shall  appoint,  to 
ihow  cause  why  he  should  not 
pay  the  judgment  creditor  the 
debt  due  from  him  to  the  judg- 
ment debtor,  or  so  much  thereof 
as  may  be  sufficient  to  satisfy  the 
judgment  debt 

"  62.  Service  of  an  order  that 
debts  due  or  accruing  to  the  judg- 
ment debtor  shall  be  attached,  or 
notice  thereof  to  the  garnishee, 
in  luch  manner  as  the  Judge 
•hall  direct,  shall  bind  such  debts 
in  hit  hands. 

*'  63.  If  the  garnishee  doey  not 
forthwith  pay  into  Court  the 
amoant  due  from  him  to  the 
judgment  debtor,  or  an  amount 
equal  to  the  judgment  debt,  and 
does  not  dispute  the  debt  due  or 


claimed  to  be  due  from  him  to 
the  judgment  debtor,  or  if  he 
does  not  appear  upon  summons, 
then  the  Judge  may  order  exe- 
cution to  issue,  and  it  may  be 
sued  forth  accordingly,  without 
any  previous  writ  or  process,  to 
levy  the  amount  due  from  such 
garnishee  towards  satisfaction  of 
the  judgment  debt 

"  64.  If  the  garnishee  disputes 
his  liability,  the  Judge,  instead  of 
making  an  order  that  execution 
shall  issue,  may  order  that  the 
judgment  creditor  shall  be  at 
liberty  to  proceed  against  the 
garnishee  by  writ,  calling  upon 
him  to  show  cause  why  there 
should  not  be  execution  against 
him  for  the  alleged  debt,  or  for 
the  amount  due  to  the  judgment 
debtor,  if  less  than  the  judgment 
debt,  and  for  costs  of  suit;  and 
the  proceedings  upon  such  suit 
shall  be  the  same,  as  nearly  as 
may  be,  as  upon  a  writ  of  revivor 
issued  under  '  The  Common  Law 
Procedure  Act,  18.')2.' 

''  65.  Payment  made  by  or  exe- 
cution levied  upon  the  garnishee 
under  any  such  proceeding  as 
aforesaid  shall  be  a  valid  discharge 
to  him  as  against  the  judgment 
debtor  to  the  amount  paid  or 
levied,  although  such  proceeding 
may  be  set  aside  or  the  judgment 
reverted." 


Ex  parte 

TURMfil. 

Ex  parte 
Smith. 


BB2 
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1860. 


Waewick, 
&c.,  Rail.  Co. 

Pbicbaro*! 
Claim, 

Ex  purto 

TUENBI. 

£x  parte 
Smith. 


Common  Pleas,  on  the  28th  and  SOth  of  July,  1856, 
amounting  together  to  the  sum  of  8 IS/.  16^.  6£f.|  pur- 
suant  to  orders  made  by  Mr.  Justice  WiUes  on  the  Snd 
of  August,  1860. 

The  other  application  was  that  of  Mr.  Edwin  Smith, 
and  it  asked  for  an  order  directing  the  Official  Manager 
to  pay  to  the  applicant  100/.,  with  interest  from  the 
9th  of  March,  1854,  to  the  8th  of  November,  1860, 
amounting  to  26/.  13^.  &d.,  due  under  a  charge  ere* 
ated  by  Mr.  Prichard  in  favor  of  Edwin  Smith,  by 
writing  under  his  hand  dated  the  9th  of  March,  1854^ 
after  deducting  the  sum  of  20/.  due  from  him  {Smith)  in 
respect  of  a  call  made  on  him  for  the  liquidation  of  Mr. 
Prichard's  claim  on  behalf  of  the  company. 


It  appeared  that  Mr.  Smith  had  obtained  a  judgment 
against  Mr.  Prichard  for  446/.  on  the  SOth  January^ 
1854,  and  that  by  the  agreement  of  the  9th  March,  1854^ 
referred  to  in  his  notice  of  motion,  he  had  agreed  to 
accept  4O0/.  and  interest  at  4/.  per  cent  from  the  date 
thereof,  in  satisfaction  of  the  judgment,  the  amount  so 
agreed  upon  being  thereby  further  secured  in  portions 
of  100/.  each  and  interest  on  certain  securities  therein 
mentioned;  one  of  such  portions  of  100/.  and  interest 
being  thus  secured  by  a  charge  on  the  debt  claimed  by 
Mr.  Prichard  against  the  Warwick  and  Worcester 
Railway  Company. 

The  two  orders  of  Mr.    Justice    Willes  referred  io^ 
in  the  notice  of  motion  on  behalf  of  Mr.  Turner,  wer^ 
orders  made  in  Chambers  to  attach  the  monies  due  to^^ 
Mr.  Prichard  in  the  hands  of  the  company ;  Mr.  Turner^ 
undertaking   not  to  act  upon  the  orders  in  any  way, 
except  under  the  order  of  the  Court  of  Chancery. 


A  similar 
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A  similar  order  was  stated  to  have  been  made  in  favor        1860. 
of  Mr.  Smith  in  respect  of  300/.  and  interest  still  re-       ^^"^ 
maining  unpaid  of  his  judgment  debt  of  1854,  but  it     Warwick, 

did  not  appear  that  this  had  been  drawn  up.  &c.,Baii..  Co 

Pricrard's 
Claim. 

Ex  parte 

TURMKE. 


It  was  stated  that  the  sum  remaining  in  the  hands  of 
the  Official  Manager  was  not  sufficient  to  pay  the  debts 
claimed  in  the  two  notices  of  motion  in  full. 

Mr.  Bagshawe  and  Mr.  Elderton  for  Mr.  TSimer. 

The  garnishee  orders  of  Mr.  Justice  Willes  have  given 
priorityi  as  respects  this  fund,  to  Mr.  Marshall  Turner, 
over  the  prior  judgment  creditors  of  Mr.  Prichard. 

Mr.  Cracknall,  for  Mr.  Edwin  Smith. 

There  can  be  no  garnishee,  unless  in  the  character  of 
debtor.  The  Official  Manager  is  a  mere  ministerial  officer 
of  the  Court  of  Chancery,  and  cannot  be  considered  as  a 
debtor  of  Mr.  Prichard,  The  thing  to  be  attached  under 
the  garnishee  sections  of  the  Common  Law  Procedure 
Act,  1854,  must  be  a  debt  due  from  the  garnishee,  not, 
as  in  this  case,  a  mere  claim.  Thus  it  has  been  held,  that 
money  directed  to  be  paid  by  a  Master's  allocatur,  or 
money  awarded  under  a  rule  of  Court,  cannot  be  at- 
tached ;  Coppell  V.  Smith  (a).  So  a  dividend  payable 
by  the  assignees  of  a  bankrupt  to  a  creditor  of  the  bank- 
rupt, who  has  proved  the  debt  in  the  Court  of  Bank- 
ruptcy, cannot  be  attached  under  the  Common  Law 
Procedure  Act,  1854,  sect.  G3,  by  a  judgment  creditor  of 
the  person  to  whom  such  dividend  is  payable ;  Boyse  v. 
Simpson  {b)]  Gilmore  v.  Simpson  (c).  As  to  the  right 
of  Mr.  Smith  to  be  paid  the  amount  claimed  by  his 
notice  of  motion  in  respect  of  the  charge  created  by  the 
agreement  of  the  9th  March,  1854,  there  is  no  dispute. 

Mr.  Baggallay 

(a)  4  Term  Rep,  312.  (c)  Ibid,  App.  xxxviii. 

(b)  8  Ir.  Com,  Law  Rep,  523. 


Espartd 
Smith. 
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1860. 


Re 

Warwick, 

&c.,  Rail.  Co. 

Pricbard's 
Claim. 

Ex  parte 

TURNBR. 

£z  parte 
Smith. 


Mr.  Baggallay  for  the  Official  Manager. 

The  Lord  Justice  Knight  Bruce. 

According  to  the  true  construction  of  the  act  of  par- 
liament, and  to  common  sense  also,  the  orders  appear  to 
me  effectually  to  give  a  title  to  Mr.  Turner. 

The  Lord  Justice  Turner. 

I  was  at  first  inclined  to  think,  that  the  order  asked 
for  would  amount  to  an  attachment  of  an  equitable  debt; 
but  here  the  attachment  is  against  the  company,  upon  a 
debt  due  firom  the  company;  and  the  Official  Manager 
has  money  in  his  hands  wherewith  to  pay  the  debt,  in- 
dependently of  any  question  as  to  how  the  fund  arises. 


The  order  made  was  ''  one  order  on  both  motions ; 
let  Mr.  Smith  be  paid  his  demand  of  126/.  1&.  &2., 
and  5/.  for  his  costs,  less  the  ^/.  due  from  him  for  the 
call ;  pay  the  Official  Manager  ^/.  for  his  costs ;  and 
pay  the  residue  of  the  fund  to  Mr.  Turner ;  and  let  all 
the  attachments  be  discharged.'* 
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1860. 


JENNER  V.  JENNER.  jVur.  5, 6, 7, 

17. 

rilHlS  was  an  appeal  from  the  decree  of  the  Vice-     Before  The 

Chancellor  Stuart  dismissing  with  costs  the  Plain-     ctm^'^^u 
tiflfs  bill,  praying  the  rectification  of  a  re-settlement  of         Lord 
family  estates,  so  far  as  it  gave  him  an  estate  for  life       ^>«p»*^^« 
only,  instead  of  an  estate  tail.  ment^  wetted 

by  a  tenant  for 

The  following  is  a  summary  of  the  facts  of  the  case,  son,  who  was 
which  are  fully  set  forth  in  the  report  of  the  hearing?  tenant  in  tail 

.  -^  ^  °  m  remainder, 

below  in  Mr.  Giffardts  Reports  (a).  had  been  pre- 

pared by  the 
father's  soli- 

By  indentures  of  settlement  dated  in  August^  1824,  citor,  andthe 
and  made  on  the  occasion  of  the  marriage  of  Robert  i\^^  advantage 
Francis  Jenner  and   Elizabeth   LascelUs  Jenner,  the  of  independent 

professional 

Wenvoe    estate    in    Glamorganshire,    and    other  here-  advice,  but  it 

ditaments  and  premises  situate  in  Glamorganshire  and  fPP«a'^^fhat 

*         ^  ^  the  son  was 

Yorkshire,  were  limited  to  the  use  of  Robert  Francis  well  ac- 
Lascelles  for  life,  with  remainder  to  the  use  of  his  first  2nd*had  been 
and  other  sons  in  tail  male,  with  remainders  over.     By  advised  re- 
the  same  indentures  the  settled  estates  were  charged  provisions  of 

with  a  jointure  of  1,000/.  in  favor  of  Elizabeth  Lascelles  ^^«  ^^  ^^^ 
"  ^    re-settlement 

Jenner,   and   power   was  reserved   to   Robert  Francis  before  they 
Jenner  to  raise  the  jointure  to  1,600/.  a  year,  and  to  by  himr«nd^ 
charge  the  settled  estates  with  portions  for  the  younger  that  the  trans- 

action  was  a 

children  of  the  marriage  to  an  amount  not  exceeding  reasonable  one 
20,000/.     Powers  to  the  same  extent  of  jointuring  any  ^IJ^^^^ij® 
future  wife,  and  of  raising  portions  for  the  children  of  a  family,  and  not 
future  marriage,  were  also  reserved  to  Robert  Francis  ^^i]^^!^^^^^ 
Jenner,  and  he  was  further  empowered  to  raise  by  charge  sonal  benefit 

.1  .  r  /•      «  •  .of  the  father. 

upon  the  premises  sums  of  money  for  his  own  purposes  j^^^  notacaie 
to  the  extent  of  20,000/.  for  setting 

Robert  ?"^^\^'^^'- 

(a)  Fo/.  2,  p.  232.  mg  the  deed. 
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1860.  Robert  Francis  Lascelles  Jenner,  the  eldest  child  of 

Jenner       ^^^  marriage,  and  first  tenant  in  tail  of  the  settled  pre- 
V.  mises,  was  born  on  the  16th  of  September ^  1826,  and  at- 

tained his  majority  on  the  16th  September,  IS^?. 

By  various  deeds  executed  between  the  date  of  the 
above-mentioned  indentures  of  settlement  and  the  year 
1850,  Robert  Francis  Jenner  exhausted  his  power  of 
charging  the  settled  estates  with  ^,000il  for  his  own 
purposes. 

In  1850,  at  which  date  there  were  thirteen  children  of 
the  marriage  living,  Robert  Francis  Jenner  became  de- 
sirous of  raising  further  sums  of  money,  and  being  un- 
able  to  do  so  upon  the  security  only  of  his  life  interest 
in  the  settled  estates,  he  applied  to  his  son  Robert 
Francis  Lascelles  Jenner  to  assist  him  by  barring  the  en- 
tail for  the  purpose  of  letting  in  a  charge  upon  the  in- 
heritance in  priority  to  the  estate  tail  of  the  son  for  a 
sum  not  exceeding  15,000/. 

The  son  assented  to  this  proposal,  and  with  the  father 
joined  in  executing  two  deeds  dated  respectively  the  10th 
and  11th  January,  1850.  By  the  former  of  these,  the 
entail  of  the  settled  estates  created  by  the  indentures  of 
August,  1824,  was  barred,  and  by  the  second  the  same 
estates  were,  subject  to  certain  specified  charges,  re- 
limited  to  Robert  Francis  Jenner  for  life,  with  remainder 
to  his  son  Robert  Francis  Lascelles  Jenner  for  life,  with 
remainder  after  the  decease  of  the  survivor  to  the  first  and 
other  sons  of  Robert  Francis  Lascelles  Jenner  successively 
in  tail  male,  and,  in  default  of  such  issue,  to  such  person 
or  persons  as  Robert  Francis  Lascelles  Jenner  should 
appoint,  with  divers  remainders  over  in  default  of  ap- 
pointment, and  an  ultimate  remainder  to  Robert  Francis 
Lascelles  Jenner  in  fee.  By  this  indenture  the  power 
given  to  Robert  Francis  Jenner  by  the  settlement  of 

1824, 


Jbiiiibe 
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18^^  of  increasing  the  jointure  of  his  wife,  Frances  I860. 
LateelUs  Jenner,  from  1^000/.  to  1,600/.  a  year,  and 
bis  power  of  raising  portions  for  the  children  of 
a  future  wife,  were  extinguished,  and  the  power  of  J*****- 
jointuring  any  after-taken  wife  was  reduced  from  1,500/. 
to  700/.  a  year.  The  indenture  of  re*settlemcnt  then 
reserved  a  power  to  Robert  Francis  Jenner  and  his  son 
Robert  Francis  Lascelles  Jenner  to  raise  any  sum  not 
exceeding  15,000/.  for  their  own  use  and  benefit,  and  a 
power  to  the  son  Robert  Francis  Lascelles  Jenner^  in 
case  he  should  survive  his  father,  to  charge  the  estates  to 
the  extent  of  15,000/.  The  son  was  likewise  empowered 
to  charge  the  estates  thereby  settled  with  a  jointure  of 
700/.  a  year,  in  favor  of  any  wife  he  might  marry,  and 
with  portions  for  younger  children,  to  an  amount  not  ex- 
ceeding 10,000/. 

Elizabeth  Lascelles  Jenner  died  in  September ^  1850. 

The  bill  was  filed  by  R.  F.  L.  Jenner  against  his 
lather  R.  F.  Jenner^  the  trustees  of  the  settlement  of 
1850,  and  the  various  persons  claiming  beneficially  either 
by  way  of  charge  or  otherwise  under  it,  alleging  that  the 
re-settlement  of  1850  was  executed  in  performance  of  an 
arrangement  previously  agreed  upon  by  the  Plaintiff  and 
his  father,  to  the  effect  that  the  entail  in  the  estates 
comprised  in  the  indenture  of  dth  August^  1824,  was  to 
be  opened  ;  that  a  charge  not  exceeding  1 5,000/.  was  to 
be  let  in ;  and  that,  subject  thereto,  the  estates  were  to 
continue  or  remain  limited  in  the  same  manner,  as 
respected  the  Plaintiff  and  his  father,  as  settled  by  the 
indenture  of  August,  1824 ;  and  that  the  father  should 
give  up  his  power  of  increasing  the  jointure  to  his  then 
wife;  should  limit  his  power  of  jointuring  any  future 
wife  to  700/.  a  year,  and  should  give  up  his  power  of 
charging  portions  for  the  children  of  a  subsequent  mar- 
riage 
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I860.       riage  respectively  reserved  to  him  in  that  settlement. 

^^'^^^'^      The  bill  then  stated  that  the  two  deeds  of  January ^  1850, 
V,  were,  at  the  suggestion  of  the  father,  prepared  by  Mr. 

Jbnnbr.  Warter,  the  father's  solicitor ;  that  no  explanation  was 
given  to  the  Plaintiff^  previously  to  his  executing  those 
deeds,  by  his  father  or  by  any  other  person,  of  the  Plain- 
tiff's true  position  with  reference  to  the  estates  comprised 
in  the  settlement  or  the  rental  thereof  or  the  incum- 
brances thereon ;  that  the  deeds  were  not,  nor  were 
any  drafts  or  abstracts  thereof,  read  over  by  the  Plaintiff 
or  by  any  person  to  him  (except  the  parts  relating  to 
letting  in  the  charge  of  15,000/.,  and  restricting  the 
powers  of  the  Defendant  R.  F.  Jenner),  nor  was  the 
effect  of  the  deeds  explained  to  the  Plaintiff;  that  the 
Plaintiff  executed  them  under  the  full  belief  that  their 
provisions  were  in  all  respects  in  conformity  with  the 
terms  of  the  arrangement  previously  come  to  between 
him  and  his  father ;  and  that  he  did  not  become  aware 
of  the  contrary  till  1858.  The  bill  prayed  that  the 
deeds  of  January,  1850,  save  so  far  as  the  same  restored 
the  life  estate  of  the  Defendant  R,  F.  Jenner  in  the 
estates  comprised  therein,  and  enabled  the  Plaintiff  and 
the  Defendant  R.  F.  Jenner  to  charge  the  estates  with 
a  sum  not  exceeding  15,000/.,  and  modified  or  restricted 
the  powers  of  jointuring  and  charging  with  portions  for 
younger  children,  respectively  reserved  to  the  Defendant 
jR.  F.  Jenner  by  the  settlement  of  August,  1824,  was 
void,  and  not  binding  on  the  Plaintiff;  and  that  the 
indenture  of  the  11th  January,  1850,  save  so  far  as 
aforesaid,  and  save  so  far  as  the  same  was  not  inconsistent 
with  the  arrangement  entered  into  between  the  Plaintiff 
and  the  Defendant  R.  F.  Jenner,  might  be  set  aside  or 
rectified  or  varied,  or  might  be  rectified  in  such  other 
manner  as  the  Court  should  think  fit. 

The  Defendant  J7.  F.  Jenner  and  the  trustees  of  the 

deed 
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deed  of  the  1 1th  January ,  1850^  by  their  answers,  denied  1860. 
the  truth  of  these  statements  of  the  Plaintiff's  bill  and 
stated  that  it  was  expressly  made  part  of  the  arrangement 
entered  into  by  the  Plaintiff  and  his  father,  and  which 
Was  carried  into  effect  by  the  deeds  of  January,  1860, 
that  the  estates  comprised  in  the  indentures  of  August, 
18S4,  should  be  resettled  by  limiting  to  the  Plaintiff  the 
same  estate  which  his  father  had  taken  under  the  prior 
settlement  of  August,  1824;  and  that  the  Plaintiff  and 
his  father  instructed  Mr.  Warier  to  prepare  such  deeds 
as  he  might  think  best  calculated  to  carry  into  effect  the 
terms  of  the  arrangement  so  agreed  upon. 

From  the  evidence  in  the  cause,  it  appeared  that  in 
1850,  1851,  1852  and  1854,  the  Plaintiff  had  executed 
various  deeds  by  which  the  whole  sum  of  15,000/.  had 
been  raised  under  the  joint  power  given  to  the  father  and 
son,  and  that  out  of  the  last  of  the  instalments  so  raised, 
amounting  to  4,600/.,  1,000/.  had  been  paid  to  the 
Plaintiff.  In  all  these  deeds,  some  of  which  were 
executed  by  the  Plaintiff  while  at  a  distance  from  his 
father,  the  fact  that  the  Plaintiff  was  only  tenant  for  life 
in  remainder  of  the  premises  comprised  in  the  settlement 
of  the  11th  January,  1850,  was  recited. 

The  remainder  of  the  evidence  adduced  on  the  part 
both  of  the  Plaintiff  and  Defendant  is  fully  described  in 
his  Lordship's  judgment. 

In  the  interval  between  the  hearing  below  and  the 
appeal,  the  Defendant  R.  F.  Jenner  died. 

Mr.  Rolt  and  Mr.  Nalder,  for  the  Plaintiff. 

The  sole  object  of  the  Plaintiff  and  his  father  in 
opening  the  entail  of  1824,  was  to  raise  money.  Without 
imputing  fraud  to  any   of   the  parties    concerned  or 

employed 
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employed  in  the  transaction  in  question,  it  certainly  does 
not  appear  that  the  difference  between  an  estate  tail  and 
estate  for  life  was  explained  to  either  of  the  parties  prior 
to  the  re-settlement  of  1850.  The  PlaintiflTs  own 
evidence  as  to  this  is  clear,  and  the  onus  of  proving  that 
the  Plaintiff  was  aware  of  the  effect  of  the  deed  of  re- 
settlement is  on  the  other  side.  The  Plaintiff  at  the 
date  of  the  re-settlement  was  only  twenty-three  years  of 
age,  and  had  been  presented  with  a  commission  in  the 
army  purchased  for  him  by  his  father,  from  whom  he  was 
also  in  the  receipt  of  an  allowance  of  150/.  per  annum. 
He  cannot,  therefore,  be  regarded  as  then  emancipated 
from  parental  influence,  and  where  that  is  so  the  onus 
of  proof  lies  on  those  who  uphold  the  re-settlement; 
Oordon  v.  Gordon  (a) ;  Torre  v.  Torre  (b) ;  Hoghton  v. 
Hoghton  (c) ;  Baker  v.  Bradley  (d).  Re-settlement 
does  not  import  such  a  change  in  the  limitation  of  pro- 
perty as  was  here  made,  nor  does  it  appear  that  the 
Plaintiff  understood  the  indenture  of  1850  to  be  to  that 
effect.  The  Plaintiff  says  that  he  never  entered  into 
any  agreement  to  make  such  a  change. 


Mr.  Malins  and  Mr.  G.  Osborne  Morgan,  for  the 
Defendant,  R.  F.  Jenner. 

Having  regard  to  all  the  circumstances  of  the  case, 
and  the  situation  of  the  family  at  the  date  of  the  trans- 
action of  1850,  the  re-settlement  proposed  by  Mr.  Warier 
was  a  reasonable  and  proper  one,  and  one  which  he 
might  well  suggest  as  advantageous  for  all  parties.  No 
fraud  is  imputed,  nor  was  there  any  surprise  upon  the 
son,  for  the  evidence  shows  that  he  was  fully  informed 
of  the  nature  and  particulars  of  the  transaction,  and  was 
well  aware  of  all  that  was  going  on. 

The 


{a)  3  Stoantt.  400. 
(6)  1  Sm.^  G.A18. 


(c)  15  Beav.  278. 

(d)  7  De  G.,  Af.  *  G.  597. 
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The  power  to  raise  15,000/.  was  given  to  the  father  and  1860. 
son,  and  considering  what  the  &ther  gave  up  in  the 
reniettlement,  he  cannot  be  said  to  have  exerted  his 
influence  as  a  parent  for  his  own  advantage.  To  a 
certain  degree  parental  influence  is  inseparable  from 
arrangements  between  father  and  son  for  the  re-settle« 
ment  of  family  estates ;  but  its  existence  and  operation 
are  not  sufficient  to  invalidate  the  transaction,  if.it  be  not 
exerted  for  the  benefit  of  the  person  possessing  it.  If 
the  re-settlement  be  not  obtained  by  misrepresentation 
or  suppression  of  the  truth,  if  the  father  acquires  no 
personal  benefit,  and  if  the  settlement  is  a  reasonable 
one,  the  Court  will  support  it,  even  although  the  father 
did  exert  parental  authority  and  influence  over  the  son 
to  procure  the  execution  of  it ;  Hoghton  v.  Hoghton  (a) ; 
Hartopp  V.  Hartopp  (b) ;  DimsdaU  v.  Dimsdale  (c).  If 
the  son  alleges  that  he  executed  the  deed  under  a  mistake 
or  misapprehension  as  to  its  eflect,  the  onus  of  proof  lies 
upon  him,  and  his  evidence  as  to  that  is  more  than 
counter-balanced  by  that  in  support  of  the  Defendant's 
case.  The  evidence  adduced  to  prove  that  the  words 
taken  down  in  writing  were  contrary  to  the  concurrent 
intention  of  all  the  parties  to  the  re-settlement  must  be 
strong  irrefragable  evidence ;  Lady  Shelbume  v.  Lord 
Inchiquin  (d);  Marquis  of  Townshend  v.  Stangrooni  {e). 
And  if  the  Plaintiff*  seeks  to  rectify  the  deed  upon  the 
ground  of  mistake,  he  must  establish  in  the  clearest  and 
most  satisfactory  manner,  that  the  alleged  intention  to 
which  he  desires  it  to  be  made  conformable  continued 
concurrently  in  the  minds  of  all  parties  down  to  the  time 
of  its  execution,  and  must  show  exactly  and  precisely 
the  form  to  which  the  deed  ought  to  be  brought ;  Fowler 
v.  Fowler  (/). 

Mr.  Craig 

(a)  15  Beav.  278.  (rf)  1  B.  C.  C  338. 

(6)  21  Jkav.  259.  (f)  6  Vet,  328. 

(c)  3  Drew.  556.  {/)  4  De  G.  ^  J.  250,  2«5. 
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I860.  Mr.  Cra^  and  Mr.  H.  F.  BrUtowe,  for  the  trustees, 

took  the  same  course  of  argument  on  behalf  of  the 
unborn  issue  under  the  re-settlement  They  cited  PvUen 
V.  Ready  (a) ;  Cory  v.  Cory  {b) ;  Tendril  v.  Smith  (c) ; 
Wycherley  v.  Wycherley  (rf) ;  Stewart  v.  Stewart  (e) ; 
Stockley  V.  Stockley  (/) ;  Brown  v.  Carter  {g). 

Mr.  22(7/^  in  reply. 

Admitting  the  rule  to  be,  that  family  arrangements  are 
to  be  supported,  and  that  they  are  not  to  be  varied,  except 
upon  the  clearest  evidence,  it  must  still  be  shown  that 
the  instrument  was  executed  with  a  knowledge  of  its 
purport  by  all  the  parties.  Such  knowledge  is  denied 
by  the  Plaintiff,  who  asserts  that  he  executed  the  deed 
under  the  mistaken  impression  that  it  reserved  to  him 
his  estate  tail.  The  sole  object  of  the  re-settlement  was 
to  benefit  the  father,  and  upon  him  lies  the  onus  of 
proving  execution  with  notice  of  its  contents  by  the  son. 
It  is  submitted  that  the  Defendant's  evidence  falls  short 
of  such  proof.  There  has  been  here  no  consideration 
which  would  give  the  issue  a  right  of  suit ;  Colyear  v. 
Countess  of  Mulgrave  (A). 

Judgment  reserved. 


The  Lord  Chancellor. 

Nov,  17.  I  am  of  opinion  that  the  decree  appealed  from  ought 

to  be  affirmed.  On  account  of  the  great  importance  of 
the  case  to  the  parties,  I  have  very  anxiously  considered 
it  both  during  the  argument  and  subsequently ;  but  I 
must  say,  that,  from  the  time  I  fully  understood  the  facts, 

I  have 

(a)  2  Atk.  687.  (f)  6  CI,  Sf  Tin  911. 

\b)  1  Vet,  19.  (/)  1  F.  4  B.  30. 

(r)  2  Atk,  85.  (g)  5  Vet.  862. 

(d)  2  Ed,  175.  {h)  2  Kee.  81. 
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I  have  entertained  no  doubt  upon  the  law  of  the  case;        1860. 
and  I  will  now  state  the  grounds  on  which  my  opinion 
is  formed. 


In  the  first  place,  it  is  of  essential  importance  to  define 
the  real  controversy  between  the  Plaintiff  and  his  father. 
The  Plaintiff  does  not  seek  to  set  aside  the  deed  of  the 
11th  January,  1850,  but  only  to  reform  it.  He  com- 
plains only  of  the  manner  in  which  the  estate  was  re- 
settled, whereby  he  became  only  tenant  for  life,  instead 
of  remaining  tenant  in  tail,  as  he  had  been  before  under 
the  settlement  of  1824.  He  admits  that  he  was  fully 
acquainted  with,  and  that  he  fully  assented  to,  the  family 
estate  being  charged  with  the  15,000/. ;  that  he  was  fully 
acquainted  with,  and  that  he  fully  assented  to,  all  that 
was  for  the  personal  advantage  of  the  father.  His  al- 
leged grievance  is,  that  he  did  not  assent  to,  and  that  he 
was  not  informed  of,  that  part  of  the  deed,  by  which, 
the  estate  being  resettled,  he  became  tenant  for  life  with 
a  remainder  to  his  sons  in  tail  male ;  failing  them  with 
an  absolute  power  of  appointment  of  the  fee  to  himself. 

Although  such  settlement  of  the  estate,  by  which  it 
was  likely  to  continue  in  the  family,  was  probably  very 
agreeable  to  the  father,  he  derived  no  personal  advantage 
from  it.  He  lost  the  control  of  the  estate,  which  he 
before  enjoyed  as  protector  of  the  settlement,  and,  by 
other  clauses  in  the  deed  he  had  renounced  his  power 
of  jointuring  a  second  wife,  and  of  providing  for  chil- 
dren of  a  second  marriage.  Therefore,  from  that  part 
of  the  arrangement  which  is  in  controversy  no  advantage 
which  the  law  recognizes  was  obtained  by  the  father 
from  the  son ;  and,  for  the  purposes  of  this  suit,  the 
question  to  be  determined  is  the  same  as  if  the  deed  had 
been  confined  to  this  re-settlement  of  the  estate.  But  if 
the  onus  still  lies  on  those  who  support  the  deed  to  prove 
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1860.  in  addition  to  tbe  PlaintiflTs  solemn  execution  of  the 
deed,  that  he  was  personally  acquainted  with  the  arrange- 
ment for  resettling  the  estate  giving  him  only  an  estate 
for  life,  and  that  he  assented  to  this,  still  if  this  was  a 
reasonable  arrangement  and  for  the  good  of  the  family, 
a  Court  of  Equity  will  regard  it  very  difierently  from 
an  arrangement  by  which  a  father  obtains  a  pecuniary 
advantage  from  a  son  on  the  son*s  coming  of  age. 

Now  that  this  re-settlement  of  the  family  estate  was 
a  reasonable  arrangement  and  for  the  good  of  the  family, 
and  such  as  a  Court  of  Equity  ought  to  favor,  can  admit 
of  no  doubt.  The  only  objection  to  which  it  is  liable 
is,  that,  by  the  power  of  appointment,  it  gives  the  Plain- 
tiff too  great  a  control  over  the  estate  to  the  possible 
prejudice  of  his  younger  brothers  and  of  his  own 
daughters.  But  of  this  he  cannot  complain,  as  he  seeks 
the  power  of  absolutely  and  immediately  alienating  the 
estate,  his  father  being  now  dead. 

The  practice  of  resettling  entailed  estates  on  the  eldest 
son  coming  of  age,  which  sustains  ancient  families,  and 
still  leaves  a  sufficiency  of  land  in  commerce,  has  been 
praised  and  fostered  by  English  judges  of  the  highest 
name.  What  could  be  more  natural  or  laudable  than 
that  there  should  have  been  such  a  re-settlement  of  the 
Wenvoe  estate  upon  the  occasion  in  question  ?  The 
entail  of  1824  was  necessarily  to  be  barred  for  the 
purpose  of  raising  the  15,000/.,  and,  even  if  there  had 
been  no  object  to  prevent  the  father  and  son  from 
burthening  the  estate  by  a  further  loan,  was  it  not 
expedient  to  avoid  a  re-settlement  with  the  same  limita- 
tions as  that  of  1824,  which  would  have  rendered  another 
disentailing  deed  necessary  and  would  have  required,  in 
the  language  of  Mr.  Rolt,  *'  another  mountain  of  parch- 
ment ?"     The  father  gaining  no  pecuniary  advantage  by 

this 
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this  re-settlement  of  the  estate^  and  the  settlement  being  I860, 
reasonable,  it  would  not  be  set  aside  by  a  Court  of  Equity 
on  the  ground  of  parental  influence ;  and  a  Court  of 
Equity  will  not  view  it  with  jealousy  or  require  the 
evidence  which^  under  other  circumstances^  might  be 
necessary,  of  the  son  having  a. separate  solicitor,  and 
being  advised  by  separate  counsel. 

I  now  proceed  to  show  in  this  case  that  there  is  satis- 
factory evidence  of  the  Plaintiff,  before  he  executed  the 
deed,  having  been  made  acquainted  with  the  manner  in 
which  the  estate  was  to  be  resettled,  and  of  his  assent  to 
this  arrangement.  I  need  not  refer  to  the  Plaintiff's  letter 
to  his  father  of  the  ^th  of  November^  1849,  saying, 
"  I  shall  be  very  glad  to  be  security  for  any  money  you 
may  want  to  raise,*'  or  to  any  of  the  evidence  respecting 
the  15,000/.  to  be  raised.  I  begin  with  the  letter  dated 
the  2nd  of  December,  1849,  to  the  Plaintiff's  father 
from  Mr.  Warier^  the  family  solicitor,  who  appears  to  be 
a  gentleman  of  intelligence  and  skill  in  his  profession, 
and  who  is  admitted  to  have  conducted  himself  in  this 
transaction  with  the  most  perfect  good  faith  : — 

^*  Leamington  House, 
"  My  dear  Sir,  December  2nd,  1849. 

"  Without  the  subject  being  known  in  Gla^ 
morganshire  you  and  your  son  can  cut  off  the  entail  and 
resettle  the  estate  on  him,  giving  him  by  the  re-settlement 
a  present  income,  and  an  increased  one  in  case  of  his 
contracting  marriage  during  your  life,  and  reserving  a 
power  enabling  either,  with  the  consent  of  the  other,  to 
raise  money  to  a  certain  extent.  This,  I  think,  would  be 
the  most  judicious  course.  The  amount  to  be  raised 
would  depend  upon  the  present  clear  income  of  the 
property,  as  it  is  important  that  the  elder  branch  should 
always  have  the  means  of  keeping  up  Wenvoe,  and  by 
this  plan  neither  could  raise  money  without  from  time  to 
Vol.  II— 3.  C  C  D.F.J,    time 
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I860.  time  applying  to  the  other  for  his  consent,  and  making 
him  a  party  to  the  deed.  It  may  be  the  more  judicious 
course  to  confine  this  power  to  enabfing  you,  your  son 
joining  you,  to  raise  money.  If  anything  of  this  sort 
appears  to  you  desirable,  it  will  be  necessary  to  make 
your  son  fully  acquainted  with  and  roaster  of  the  subject, 
and  to  be  careful  that  nothing  is  done  which,  in  after  life, 
may  give  him  the  idea  that  he  has  not  been  properly  con- 
sidered. "  Yours,  &c. 

"  R.  F.  Jenner,  Esq.  "  H.  D.  Warterr 

"  P.S. — When  I  have  your  ideas,  I  will,  if  you  think 
fit,  prepare  a  statement  for  you  to  submit  to  your  son 
showing  the  income,  the  outgoings  and  what  will  be  left 
in  case  of  your  death,  allowing  for  the  jointure  secured 
to  Mrs.  Jennerr 

Can  it  be  said  that  this  letter  proposed  a  scheme,  by 
which  the  estate  was  to  be  resettled  making  the  Plaintiff 
tenant  in  tail ;  or  that  the  objects  it  suggests  could  be 
accomplished  by  any  re-settlement  which  was  not  to  make 
the  Plaintiff  tenant  for  life  with  a  remainder  in  tail  to  his 
sons  ?  The  father,  as  a  sensible  man,  must  have  been 
aware  of  this,  and  he  was  earnestly  desired  to  make  his 
son  master  of  the  subject. 

On  the  9th  of  December^  1849,  the  father  writes  to 
Warier: — "  This  morning  I  gave  my  son  your  letter  of 
the  2nd  of  December  last  to  read,  and  we  have  had  some 
conversation  since  on  the  subject  of  it.  If  you  think  it 
will  be  the  best  plan,  and  that  I  do  not  place  him  in  any 
risk  (which  as  far  as  I  can  see  I  do  not)  by  resettling  the 
estate  on  him  again,  he  is  quite  willing  to  accept  it.  My 
son  has  no  hesitation  on  his  part  about  it.*'  The  father 
clearly  accepted  Warter's  proposal,  and  it  may  fairly  be 
inferred  that  it  was  then  fully  explained  to  the  son. 

But 
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But  further,  we  have  the  positive  evidence  of  two  wit-  I860, 
entirely  trustwortliy,  that  at  a  meeting  on  the  11th 
of  December^  1849,  between  the  father,  the  Plaintiff, 
Warter  and  GovCy  Warter's  conveyancing  clerk  (who  is 
likewise  admitted  to  have  acted  in  the  whole  transaction 
with  perfect  good  faith),  the  mode  of  resettling  the 
estate  which  was  adopted  was  then  fully  explained  to  the 
Plaintiff,  and  that  the  deeds  were  afterwards  prepared 
according  to  what  was  then  agreed  upon.  Warter 
swears,  *'  at  this  meeting  it  was,  on  my  suggestion  and 
advice,  agreed  that  the  father  should  give  up  the  power 
which  he  then  possessed  under  the  indenture  of  1824  of 
increasing  the  jointure  of  his  then  wife  from  1,000/.  to 
1,500/.  per  annum,  and  of  charging  the  said  estates  with 
portions  in  favor  of  children  by  an  after-taken  wife; 
that  the  father  should  reduce  his  power  of  jointuring  any 
after-taken  wife  from  1,500/.  to  700/.  per  annum;  that 
the  estates  should  be  resettled  by  limiting  to  the  Plaintiff 
precisely  the  same  estate  which  the  father  had  taken 
under  the  original  settlement  of  1824,  with  remainder  to 
the  Plaintiff  *s  sons  in  tail  male,  similar  to  that  which,  by 
the  said  last-mentioned  settlement,  was  limited  to  the  issue 
of  the  father ;  and  that  I,  this  deponent,  should  prepare 
such  deed  or  deeds  as,  under  the  advice  of  counsel,  I 
might  consider  best  calculated  to  effect  the  said  several 
objects :  and  the  Plaintiff  then  appeared  to  be  a  person 
of  shrewd  understanding  and  with  more  than  ordinary 
acquaintance  with  business,  and  to  be  fully  acquainted 
with  the  nature,  purport  and  effect  of  the  arrangement 
•o  made  between  him  and  his  father,  and  to  be  entirely 
satisfied  with  the  same.'* 

Gove  swears  ''when  I  went  in,  the  father  was  speaking 
to  the  Plaintiff  as  to  what  he  had  done  with  respect  to 
the  resettling  of  the  estate,  keeping  it  in  the  family.  The 
Plaintiff  acquiesced  in  that  and  expressed  his  approbation 
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of  what  his  father  had  done ;  and  it  was  then  arranged 
between  them  that  the  estate  should  be  again  resettled 
by  the  Plaintiff  in  the  same  way  as  his  father  had  done. 
I  believe  it  was  arranged  that  the  Plaintiff  should  take 
a  life  estate,  as  his  father  had  done,  after  his  father's 
death/' 


Gove  proceeded  to  prepare  the  deeds  as  they  were 
approved  by  counsel  and  were  afterwards  executed  by 
the  Plaintiff. 

At  this  meeting  there  was  not  and  there  could  not  be 
any  abstract  or  epitome  of  these  deeds,  but  there  was 
produced  and  examined  an  accurate  analysis  of  the  settle* 
ment  of  18S4,  of  the  actual  income  of  the  estates  and  of 
all  the  charges  upon  them.  It  is  admitted  that  Gootf,  in 
preparing  the  deeds,  intended  to  act  according  to  the 
instructions  he  had  received  on  the  Ilth  of  December^ 
and  that  he  believed  these  were  according  to  the  arrange- 
ment to  which  the  Plaintiff  had  agreed. 


I  now  come  to  the  11th  of  January ^  1850,  the  day  on 
which  the  deeds  were  executed  in  Carey  Street^  LincoliCs 
Inn.  Warter  was  not  present  on  this  occasion,  having 
been  called  into  the  country  on  some  urgent  business ; 
but  Gove  was  present  with  an  exact  written  epitome  of 
the  deeds  showing  most  distinctly  that  the  Plaintiff, 
under  them,  took  only  an  estate  for  life ;  and  thus  Gove 
swears :  ''  First  of  all,  the  deeds  were  explained  to  the 
Plaintiff  and  his  father  by  me.  I  fully  explained  both 
to  the  Plaintiff  and  his  father  the  deed  of  the  11th  of 
January,  1850.  I  am  quite  certain  I  explained  both  to 
the  Plaintiff  and  his  father  the  nature  of  the  estate  which 
the  Plaintiff  took  under  the  deed  of  the  11th  of  January, 
1850,  and  I  am  quite  certain  that,  to  the  best  of  my 
ability,  I  gave  the  Plaintiff  a  full  and  clear  explanation 

of 
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of  the  uses  declared  by  this  deed,  and  that  I  went  over  1860. 
and  named  to  him  all  the  operative  parts  of  the  deed ; 
and  to  my  comprehension  they  both  seemed  to  com- 
prehend my  explanation.  I  have  been  in  the  habit  of 
attending  to  the  execution  of  deeds  and  wills  and  had 
much  experience  therein."  Complaint  is  made  that  the 
whole  deed  was  not  read  over  to  the  Plaintiff;  but,  if 
Gove  is  to  be  believed,  the  Plaintiff  was  much  more 
efiectually  put  in  the  possession  of  the  contents  and 
operation  of  the  deed  than  if  many  hours  had  been 
wasted  in  reading  over  every  line  of  it.  The  father  now, 
in  this  suit,  gives  upon  oath  an  account  of  what  passed 
on  the  11th  of  December  and  the  11th  of  January  to 
the  same  effect  as  that  of  Warter  and  Gove,  and,  with 
respect  to  his  showing  the  letter  of  the  Snd  of  December 
to  his  son  and  explaining  the  subject  to  him,  he  is 
strongly  corroborated  by  his  own  letter  of  the  9th  of 
December,  written  the  day  after  the  facts  which  he  alleges 
took  place.  But  implicit  credit  cannot  be  given  to  his 
representations,  as  when  this  controversy  first  began,  he 
said  that  he  understood  that  his  son,  under  the  new 
settlement,  was  to  continue  tenant  in  tail.  However,  he 
cannot  be  relied  upon  as  a  witness  for  the  Plaintiff,  and 
all  the  probabilities  of  the  case  concur  with  the  evidence 
of  Warter  and  Gove. 

What  weight  then  can  be  given  to  the  assertion  of  the 
Plaintiff  himself,  that  he  never  was  aware  of  any  inten- 
tion to  resettle  the  estate  in  such  a  manner  that  he 
should  only  take  a  life  estate,  and  that  down  to  the  time 
when  he  filed  his  bill  he  believed  that  he  remained  tenant 
in  tail  ?  This  assertion  of  the  Plaintiff  is  completely 
contradicted  by  what  he  himself  subsequently  said  and 
did.  In  the  beginning  of  1855  he  wished  to  borrow  on 
the  security  of  the  family  estate  for  his  own  use  a  sum 
of  700/.,  and  for  this  purpose  he  applied  to  Warter,  the 

family 
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1860.  family  solicitor^  who  obtained  the  loan  for  him  from  the 
London  and  Provincial  Law  Assurance  Society,  upon 
the  security  of  an  annuity  of  150^  and  his  reversionary 
interest  in  the  family  estates.  On  this  occasion  Warier 
informed  the  Plaintiff,  that,  ''as  his  interest  in  these 
estates  was  only  a  life  interest,  it  would  be  necessary 
for  him  to  effect  a  policy  of  assurance  on  his  life,  and 
to  transfer  it  to  the  society  as  part  of  the  security  for  the 
proposed  loan.'*  The  Plaintiff  then  instructed  Warter 
to  effect  a  policy  for  his  life  for  the  700/.,  and  this  policy 
was  assigned  by  the  Plaintiff,  along  with  the  Plajntiff't 
reversionary  interest  in  the  estates,  as  a  security  for  the 
loan,  by  an  indenture  dated  the  13th  of  February,  1855. 
A  day  or  two  before  this  Warter  wrote  a  letter  to  the 
Plaintiff,  which  the  Plaintiff  recieived,  asking  him  to 
come  to  execute  this  indenture,  and  containing  the  fol- 
lowing expressions : — **  The  society  must  have  an  ab- 
stract of  your  reversionary  interest  in  the  Wenvoe  estate, 
your  annuity  being  only  for  your  father's  life,  and  you 
being  therefore  necessitated  to  make  your  life  interest 
the  security  in  the  event  of  his  death." 

He  is  told  that  the  policy  must  be  effected,  because  he 
had  only  a  life  interest  in  the  estate.  On  this  footing 
he  agrees  to  effect  the  policy,  and  he  assigns  it  as  a  secu- 
rity, which  would  not  have  been  required  if  he  had  con- 
tinued to  be  tenant  in  tail.  It  is  therefore  vain  for  him 
to  rely  on  ignorance  of  the  contents  of  the  deeds  which 
he  executed  constituting  the  re-settlement  of  the  estate, 
and  nothing  remains  for  him  to  urge  except  that  he  had 
not  a  separate  solicitor,  and  that  he  had  not  sufficient 
time  to  deliberate  before  executing  the  deeds.  But  by 
such  deeds  he  is  bound,  if,  before  he  executed  them,  he 
was  made  acquainted  with  their  contents,  and  he  had 
agreed  to  the  arrangement  which  they  were  to  carry  into 
eflfect. 

Hoffhton 


CASES  IN  CHANCERY.  375 

Hoghton  v.  Hoghton{a)  is  the  great  authority  relied  1860. 
upon  by  the  counsel  in  support  of  the  appeal ;  but  that 
decision  proceeded  mainly  on  two  grounds :  firsts  that  the 
father  there  obtained  an  advantage  from  the  son  from 
that  part  of  the  settlement  which  was  impeached ;  and 
secondly^  that  the  settlement  was  not  reasonable  nor  for 
the  benefit  of  the  family.  If  authority  is  wanted  for  the 
doctrine  on  which  my  opinion  rests^  I  refer  to  Stewart  v. 
Stewart  (6) ;  Baker  v.  Bradley  (c)  ;  Dimsdale  v.  Dims- 
dale  {d\  and  Hartopp  v.  Hartopp (e)^  which  seem  to  me 
be  founded  on  morality^  justice  and  expediency. 

The  PlaintifTs  attempt  now  to  impeach  this  settlement 
seems  to  me  highly  discreditable  to  him ;  and,  for  the 
peace  and  honor  of  families,  I  trust  that  it  is  not  likely 
to  be  imitated. 

Appeal  dismissed  with  costs. 

(a)  15  Beav.  278.  {d)  3  Brew.  556. 

(h)  6  CL  4  Fin.  911.  (e)  21  Beau.  259. 

(c)  7  Be  Gex,  M.  4  G.  597. 
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1860. 


In  the  Matter  of  CATHERINE  CUMMING, 
a  Lunatic,  deceased. 

TURNER  V.  INCE. 

ELLIOTT  V.  INCE. 

Ex  parte  TURNER. 

Nov.  16, 17.  ^ 

Before  The    fTlHIS  was  a  petition  by  a  solicitor  who  had  acted 

TicEs.  on  behalf  of  Mrs.  Lice  and  Mrs.  Hooper,  the 

A  lunatic  died  daughters  of  the  deceased  lunatic  Mrs.  Cumminff,  in 

In  F^^ary  '  ^^^  prosecution  of  the  proceedings  in  lunacy,  seeking  to 

1854,  an  order  have  his  unpaid  costs  of  those  proceedings  raised  and 

made,  by  P^^^^  ^^^  ^^  ^^^  lunatic's  estate, 

which  it  was 
declared  that 

thecosuin-  The  commission  to   inquire  as   to   Mrs.  Cummin^s 

^^iu""^  lunacy  had  issued  about  the  end  of  the  year  1851,  at 
commission       the  instance  of  her  daughters  Mrs.  Hooper  and  Mrs. 

curredforthe  ^^^^  ^"^  ^^^'^  husbands.     In  January,  1852,  she  was 

benefit  of  the  found  a  lunatic.     She  was  entitled  in  fee  to  some  free- 

the  bill  was  hold  estate,  and  had  been  admitted  in  fee  to  a  copyhold 

greeted  to  be  property  which  had  descended  to  her  as  heiress  of  her 

taxation  was  father, 

completed  in 

February^ 

1 855,  and  after  this  the  solicitor  who  had  been  employed  in  prosecuting  the  commis- 
sion delivered  for  the  first  time  a  signed  bill  of  costs.  In  October^  1860,  the  solicitor 
presented  a  petition  to  have  his  costs  raised  out  of  property  of  which  the  lunatic,  who 
left  issue,  had  been  tenant  in  tail.  Held^  that  under  the  proviso  contained  in  23  &  24 
Vict,  c  127,  s.  29,  the  application  was  too  late. 

Per  the  Lord  Justice  Knight  Bruce^  the  time  when  the  right  to  recover  the  costs 
accrued  within  the  meaning  of  the  proviso  was  the  death  of  the  lunatic. 

Per  the  Lord  Justice  Turner,  the  right  to  recover,  if  it  did  not  accrue  at  the  death 
of  the  lunatic,  accrued  at  the  latest  in  February ,  1 854,  when  the  costs  were  declared 
to  have  been  properly  incurred. 

Whether,  if  the  petition  had  been  presented  in  time,  the  Petitioner  could,  under 
23  &  24  Vict,  c.  127,  s.  9,  have  had  the  relief  sought,  guare, 

A  copyhold  property  descended  in  fee  upon  a  married  woman,  subject  to  a  covenant 
entered  into  by  a  former  owner  upon  his  marriage  to  surrender  it  to  certain  uses,  under 
which,  had  the  surrender  been  made,  the  married  woman  would  have  been  legal  tenant 
in  tail.     Held,  that  she  had  no  equity  to  a  settlement  out  of  property  so  circumstanced. 
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father,  subject  to  a  covenant  contained  in  the  marriage  1860. 
settlement  of  her  father  and  mother,  whereby  it  was 
covenanted  that  the  property  should  be  surrendered  to  the  Cummino. 
use  (after  certain^ life  estates)  of  the  heirs  of  the  body 
of  the  mother  by  the  father,  so  that  if  the  surrender  had 
been  made,  Mrs.  Cumming  would  have  been  a  legal 
tenant  in  tail.  She  was  also  tenant  for  life  of  other  free- 
hold and  copyhold  estates,  with  remainder  to  her  two 
daughters  in  tail.  Mr.  Turner  acted  as  solicitor  to  Mrs. 
Ince  and  Mrs.  Hooper  and  their  husbands  in  these  pro- 
ceedings. 

By  a  deed  of  the  28th  of  October^  1852,  security  was 
expressed  to  be  given  to  Mr.  Turner  for  his  costs  by  Mr. 
and  Mrs.  IncesxiA  Mr.  and  Mrs.  Hooper.  The  deed  was 
however  executed  by  Mr.  Ince  only.  Much  discussion 
took  place  as  to  whether  its  recitals  did  not  cut  down  the 
general  words  used  in  the  operative  part,  but  the  Court 
held  that  the  security  included  Mr.  Ince's  interest  in 
right  of  his  wife  in  the  first-mentioned  copyhold. 

In  June,  1853,  Mrs.  Cumming  died  intestate,  and 
letters  of  administration  were  granted  to  Mrs.  Ince, 
The  suit  of  Elliott  v.  Ince  was  shortly  after  instituted  by 
a  creditor  for  the  administration  of  Mrs.  Cumming*i 
estate,  and  the  common  decree  was  made.  Under  the 
decree  Mr.  Ince  claimed  to  prove  for  the  amount  of  costs 
he  had  paid  to  Mr.  Turner^  and  Mr.  Turner  claimed  to 
prove  for  the  residue  of  the  costs.  The  Vice-Chancellor 
to  whose  Court  the  cause  was  attached  having  declined 
to  admit  the  proof  until  an  application  in  lunacy  had  been 
made,  Mr.  Ince  and  Mr.  Turner  presented  a  petition, 
upon  which  the  Lords  Justices,  on  the  10th  February^ 
1854,  (a)  made  an  order  declaring  that  the  costs  had  been 

incurred 

(a)  5  l>t  C,  M,  ^  C.  30. 
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1860.        incurred  for  the  benefit  of  the  lunatic,  and  directing  them 

^'^^^      to  be  taxed.     The  taxation  was  completed  in  February^ 

CumiiMo.      1855y  and  the  costs  were  found  to  amount  to  more  than 

2fi(X)L,  and  Mr.  Turner  subsequently  delivered  a  signed 

bill  of  costs,  not  having  previously  done  so. 

A  receiver  of  the  copyhold  estate  which  was  subject 
to  the  covenant,  and  of  other  estates  of  Mrs.  Cumming, 
had  been  appointed  in  a  suit  by  a  mortgagee.  This  suit 
was  wound  up,  the  receiver  passed  his  final  account,  and 
a  balance,  partly  arising  from  the  sale  of  part  of  the 
mortgaged  property  and  partly  from  the  rents  collected 
by  the  receiver,  was  carried  over  to  the  credit  of  the 
cause  of  Elliott  v.  Ince.  A^L  7s.  Id.  of  this  balance 
was  carried  to  an  account  showing  that  it  was  attributable 
to  Mrs.  Ince*s  moiety  of  the  property. 

The  estate  of  Mrs.  Camming  was  found  in  the  suit  of 
JElliott  y.  Ince  to  be  barely  sufficient  to  pay  the  costs  of 
the  suit,  so  that  Mr.  Turner  could  not  obtain  anything 
in  respect  of  his  costs.  In  1856  Mr.  Ince  became  a 
bankrupt.  In  1858  Mr.  Turner  filed  his  bill  to  have  the 
entailed  copyhold  property  mAde  liable  to  his  bill  of 
costs,  mainly  on  the  ground  that  he  undertook  the 
business  on  the  faith  of  representations  that  it  should  be 
so  liable.  In  February ,  1859,  Vice-Chancellor  Stuart 
made  an  order  dismissing  the  bill  as  against  Mr.  and  Mrs. 
Hooper  and  Mrs.  Ince,  and  declaring  that  the  Plaintiff 
had  a  lien  for  his  bill  of  costs  upon  the  interest  of  Mr. 
Ince  in  his  wife's  share  of  Mrs.  Gumming* s  property. 
This  decree  was  affirmed  on  appeal. 

Mr.  T\Lrner,  on  the  Slst  of  October,  1860,  presented 
his  petition,  praying  that  the  unpaid  costs  of  the  lunacy 
proceedings  might  be  raised  and  paid  out  of  the  lunatic's 
estate,  an  inquiry  as  to  their  amount,  and  an  inquiry  how 

much 
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much  of  the  fund  in  Court  represented  rents  to  which  the        1860. 
Petitioner  was  entitled  as  the  mortgagee  of  Mr.  Ince.  p 

The  object  of  this  proceeding  was  to  obtain  payment  out  Cummimo. 
of  those  rents  and  out  of  the  copyhold  property,  Mrs. 
Cumming^s  estate  in  which,  by  reason  of  the  covenant  to 
settle  it,  was  in  the  view  of  a  Court  of  Equity  only  an 
estate  tail,  so  that  it  was  not  applicable  as  assets  in  the 
suit  of  Elliott  V.  Ince. 

Mr.  W.  M.  James  and  Mr.  Charles  Hall  for  the  Peti- 
tioner. 

The  Petitioner  is,  we  contend,  entitled  to  an  order  such 
as  he  might  have  had  in  the  lifetime  of  the  lunatic.  The 
proviso,  as  we  submit,  does  not  exclude  him.  The  right 
to  recover,  as  against  the  estate,  did  not  accrue  till  the 
passing  of  the  act.  It  did  not  accrue  as  against  the 
clients  themselves  until  a  signed  bill  had  been  delivered. 
Moreover,  the  solicitor  cannot  charge  the  client  as  long 
as  the  business  which  he  has  undertaken  remains  incom- 
plete ;  Whitehead  v.  Lord  (a).  The  taxation  of  the  bill 
of  costs  was  not  completed  till  February ^  1855,  and  no 
right  to  recover  against  the  estate  could  accrue  till  the 
certificate  of  the  taxing  master ;  Pulling  on  Attorneys  (6). 
The  case,  therefore,  is  not  affected  by  the  proviso.  If 
an  application  had  been  made  in  the  lunatic's  lifetime, 
the  costs  might  have  been  raised  out  of  her  estate  tail ; 
11  Geo.  4,  c.  65,  s.  28;  Re  Brand  {c);  15  &  16  Vict. 
c.  48,  «.  1 ;  16  ^  17  Vict.  c.  70,  s.  1 16.  Power  is  given 
to  the  Court  to  sell  the  estate,  as  in  bankruptcy  an  estate 
tail  may  be  sold.  Suppose  an  order  for  sale  had  been 
made  in  the  lunatic's  lifetime,  and  she  had  died  before 
completion,  the   order  would  be  effectual;    Ite  Hum- 

plehy  ; 

(a)  7  Exch.  69.  (c)  \  M.^K.  150. 

{h)  PQge27\. 
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1860.       pifbyi'^)i  there  is  no  greater  difficulty  in  the  present 
^^"^'"^      case  than  in  that.     The  statute  1  &  S  Vict.  c.  90,  s.  18, 
CuMMiMo.      furnishes  means  for  working  out  the  order,  which  in  fact 
operates  as  a  judgment. 


As  regards  the  second  branch  of  the  case,  that  relating 
to  the  fund  in  Court,  there  is  no  answer  to  the  Petitioner's 
claim.  The  greater  part  of  the  rents  arose  from  pro- 
perty of  which  Mrs.  Ince  was  legal  tenant  in  tail,  and  as 
to  the  rest  Tidd  v.  Lister  (b)  applies. 


Mr.  Greene  and  Mr.  Southgate  for  Mr.  and  Mrs. 
Hooper  and  Mrs.  Ince. 

The  retainer  ceased  at  the  death  of  Mrs.  Cumming 
and  the  right  to  recover  the  costs  accrued  then  within 
the  meaning  of  the  proviso ;  Chitty  on  Contracts  (c). 
The  order  for  taxation  on  the  10th  of  February^  1854, 
shows  that  the  Petitioner  considered  that  the  business 


(o)  Not  reported,  but  cited 
from  a  note  furnished  by  Mr. 
Wilde,  the  Registrar  in  Lunacy, 
of  which  the  following  is  a  copy : — 

In  Re  HumpUby,  a  lunatic, 
an  order,  dated  9th  May,  1831, 
having  been  made  in  the  lunatic's 
lifetime,  under  the  act  of  par- 
liament of  the  1  Will.  4,  c.  65, 
for  sale  of  the  lunatic's  estate  to 
pay  his  debts  and  the  costs  of 
the  commission,  and  the  lunatic 
having  died  before  the  order 
could  be  carried  into  effect,  a  bill 
was  filed  for  administration  of  the 
lunatic's  estate,  and  a  decree  made 
by  the  V.  C.  Wigram,  of  which 
the  following  is  a  note  : —  Wood 
y.  Lock,  7th  August,  1832.  This 
Court  doth  declare  that  the  free- 
hold and  leasehold  estates  and 


was 

other  property  in  the  order  of  the 
9th  day  of  May,  1831,  mentioned 
were  at  the  time  of  the  testator's 
(the  lunatic)  death,  and  are,  sub- 
ject to  and  bound  by  the  said 
order,  and  that  the  costs  by  the 
said  order  directed  to  be  raised 
by  sale  tliereof  were  a  special 
charge  or  incumbrance  and  lien 
upon  the  premises.  And  it  is 
ordered  that  the  Master  do  in- 
quire and  state  to  the  Court  of 
what  freehold  and  leasehold  es- 
tates the  said  testator  died  seised 
or  possessed.  And  it  is  ordered 
that  the  said  freehold  and  leaae- 
hold  estates  by  the  said  order 
directed  to  be  sold  be  sold. 

(6)  3  De  G.,  M,^  G.  857. 

(0  Page  m  {5th  edit.) 
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was  then  concluded,  and  that  he  had  a  right  to  recover        1860. 
the  costs.     But  if  the  right  to  recover  did  not  accrue  at      ^^'jT"^ 
the  death  it  must  at  the  latest  have  accrued  when  the     Gumming. 
Petitioner's  right  was  declared  by  the  order  of  1854. 
The  non-delivery  of  a  signed  bill  confers  no  right  on  a 
solicitor,  so  the  fact  that  a  signed  bill  was  not  delivered 
till  a  late  period  cannot  take  the  case  out  of  the  proviso. 

The  delivery  moreover  of  a  bill  to  one  cannot  affect 
the  right  against  another.  The  delivery  was  merely  for 
the  purpose  of  enabling  the  Petitioner  to  sue  the  hus- 
bandsy  and  has  no  bearing  on  the  right  against  the 
lunatic's  estate.  The  proviso  therefore  disposes  of  the 
case. 


But  laying  the  proviso  out  of  the  case,  we  contend  that 
the  act  does  not  apply  to  a  case  where  the  lunatic  died 
before  its  passing.  But  suppose  it  does,  how  can  the 
Court  give  the  relief  asked  ?  The  order,  if  made  in  the 
lunatic's  lifetime,  would  be  the  same  as  in  Brandts  Case^ 
but  how  could  such  an  order  work  afler  her  death  ?  how 
could  the  committee  execute  a  disentailing  assurance  ? 
he  is  functus  officio.  There  could  not  have  been  an 
order  on  the  co-heiresses  in  the  lunatic's  lifetime,  so  that 
any  order  to  be  effectual  must  be  different  from  any  that 
could  have  been  made  during  Mrs.  Cumming's  life. 
Moreover  an  order  on  them,  they  being  married  women, 
to  execute  a  disentailing  assurance,  would  be  against 
Jordan  v.  Jones  (a).  An  estate  tail  we  submit  cannot  be 
afiected  unless  the  order  is  made  and  carried  into  effect 
in  the  lifetime  of  the  lunatic.  [3^4  Will.  4,  c.  74,  ss. 
40,  47,  66  ;  Sturgis  v.  Morse  (6) ;  Rooke  v.  Lord  Ken- 
sington (c),  were  also  referred  to. J 

Then 

(a)  2  PhilL  170  (c)  2  K.SrJ.  753. 

(6)  Supra,  223. 
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I860.  Then  we  say  that  there  is  an  equity  to  a  gettlemeot 

^'^[^  o^t  of  the  funds  in  Court ;  Sturgis  v.  Champneys  (a) ; 
CuMMiN«.  Freeman  v.  Fairlie(b).  The  husband  had  no  legal 
title  to  the  copyholds,  the  wife  never  having  been  ad- 
mitted. The  funds  being  in  Court  an  a|q>Iicat]on  to  a 
Court  of  Equity  is  necessary,  and  the  equity  to  a  settle- 
ment attaches.  The  Petitioner,  moreover,  as  mortgagee, 
has  no  claim  to  back  rents. 

Mr.  James  in  reply. 

There  cannot  be  any  equity  to  a  settlement  as  to  past 
rents  which  legally  belonged  to  the  husband.  The  hus- 
band's right  was  legal,  the  wife  had  a  legal  estate  in  fee; 
it  was  subject  to  be  cut  down  to  a  legal  estate  tail  by 
virtue  of  a  contract  enforceable  in  equity,  but  this  does 
not  make  the  wife's  estate  an  equitable  estate.  The  past 
rents  are  in  medio,  they  have  not  got  home,  and  the  mort- 
gagee may  intercept  them,  the  case  being  totally  different 
from  one  in  which  the  mortgagor  has  received  them. 

The  Lord  Justice  Knight  Bruce. 

With  regard  to  the  corpus  of  the  copyhold  property 
of  which  Mrs.  Gumming  was  tenant  in  tail,  or  equitable 
tenant  in  tail,  I  think  that,  independently  of  the  statute 
passed  in  the  last  session  of  parliament,  no  relief 
could  have  been  given  to  the  Petitioner.  Indepen- 
dently of  the  clause  as  to  the  period  of  six  years, — 
the  limitation  contained  in  the  act,— I  am  not  dear 
that  the  act  assists  Mr.  Turner;  but  if,  indepen- 
dently of  the  six  years'  clause,  it  would  have  assisted 
Mr.  Turner^  I  think  that  he  is  excluded  by  that  clause 
from  any  title  to  have  the  corpus  applied  in  payment  as 
is  sought.  The  petition  now  before  us  was  not  presented 
before  October  of  the  present  year.     Mrs.  Cumming,  the 

lunatic, 

(o)  5  M.^C,  97.  (b)  11  Jur,  447. 
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lunatic,  who  questioned  the  alleged  fact  of  her  lunacy,  I860, 
and  was  the  subject  of  the  commission^  died  as  long  ago 
as  the  month  of  June^  1855;  and  1  think  that  it  is  from  Cummimo. 
that  period  that  the  six  years  must  be  counted.  It  has 
been  plausibly  and  ably  argued  that  the  six  years  could 
only  count  from  the  completion  of  the  taxation  which 
ascertained  the  amount  and  the  order  for  which  gave  the 
right  That  is  not  my  opinion.  I  think  that  according 
to  the  true  construction  of  the  act  of  parliament,  the  right 
to  recover  must  be  dated  from  a  period  not  subsequent  to 
the  death  of  the  lady;  and,  therefore,  whether  regretting 
or  not  regretting  the  conclusion,  to  that  conclusion  I 
must  come.  But  although  Mr.  Turner's  application 
fails  with  respect  to  the  corpus,  I  do  not  think  that  it 
fails  with  respect  to  the  money  that  has  arisen  from 
rents.  According  to  the  true  construction  of  this  deed, 
notwithstanding  the  more  restricted  language  of  the 
recital,  the  operative  part  of  the  instrument  gives  him, 
I  apprehend,  a  security  upon  the  interest  of  Mr.  Ince  in 
right  of  his  wife  in  the  property  of  which  Mrs.  Cumming 
was  tenant  in  tail.  Then  the  question  arises,  whether, 
the  claim  not  being  opposed  by  Mr.  IncCy  or  by  his 
assignees  in  bankruptcy,  Mrs.  Ince  is  entitled  to  a  settle- 
ment? Her  claim  is  put  upon  this, — that  Mrs.  Cum-' 
ming's  interest  was  equitable  and  not  legal.  In  a  sense 
the  remark  is  accurate,  but  only  in  a  sense,  and  not 
effectually  accurate,  if  I  may  so  express  myself;  for  she 
was  legal  tenant  in  fee  simple  in  possession,  so  far  as 
that  term  can  be  applied  to  a  copyhold  property,  subject 
to  an  agreement  or  act  affecting  her,  by  which  she  was 
under  an  obligation  to  cut  down  her  absolute  interest  to 
a  tenancy  in  tail.  Still,  however,  her  right  to  the  rents 
was  legal,  and  not  equitable  merely  ;  and,  accordingly,  I 
think  that  the  rule  upon  which  Sturgis  v.  Ckampnegs, 
and  other  cases  of  that  description  proceeded,  has  not 
any  application.     Perhaps,  therefore,  Mrs.  Ince  may  not 

be 
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18G0.  be  entitled  to  raise  the  argument  that  Mr.  learner  was  a 
^"^^^  mortgagee  out  of  possession,  since  it  is  not  raised  by 
CuMMiRo.  Mr.  Ince  or  his  assignees  in  bankruptcy.  I  think  that 
neither  Mr.  Ince  nor  the  assignees  could  raise  that 
question,  because  possession  was  taken  on  behalf  of  the 
creditors  of  Mrs.  Cumming,  after  her  death,  by  a  receiver 
of  the  Court,  upon  whom  Mr.  Turner  could  not  enter; 
and  I  think  that  for  no  present  purpose  was  he  bound  to 
proceed  by  petition  or  motion  in  the  cause  to  displace 
the  receiver.  I  consider  him,  therefore,  eqtitled  to  so 
much  of  the  400/.  and  a  fraction  as  is  constituted  of 
rents  accrued  since  Mrs.  Cumming^s  death  from  that 
portion  of  the  copyhold  property  of  which  Mrs.  Cumming 
was,  as  tenant  in  fee  or  tenant  in  tail,  entitled  to  the 
inheritance. 

The  Lord  Justice  Turner. 

Upon  the  best  consideration  which  I  have  been  able 
to  give  to  this  act  of  parliament,  my  conclusion  upon  that 
part  of  the  case  is  the  same  as  that  at  which  my  learned 
Brother  has  arrived.  This  provision  in  the  act  is,  no 
doubt,  a  very  singular  one ;  it  entirely  changes  the  rights 
of  parties  as  they  stood  at  the  time  of  the  passing  of 
the  act,  and  alters,  as  it  seems  to  me,  the  position  of 
creditors,  giving  a  preference  to  the  solicitor  over  the 
other  creditors.  Such,  however,  being  the  intention  of 
the  legislature,  expressed  in  the  act,  we  are  of  course 
bound  to  carry  that  intention  into  effect ;  and  if,  there- 
fore, this  estate,  being  an  estate  tail,  falls  within  the 
provisions  of  the  act,  and  the*  case  does  not  fall  within 
the  proviso,  Mr.  Turner  is  entitled  to  the  order  which  is 
prayed  by  this  petition.  Upon  the  question  whether  an 
estate  tail  does  or  does  not  fall  within  the  provisions  of 
this  act,  and  of  the  other  similar  acts  having  reference  to 
the  property  of  lunatics,  I  give  no  opinion.    I  think  this 

case 
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case  must  be  decided  upon  the  proviso;  and,  according        1860. 

to  the  best  judgment  I  can  form  upon  the  effect  of  the 

Re 
proviso,  I  think  that  Mr.  Tumer^B  right  is  precluded  by     Cummino. 

it.     The  proviso  is  in  these  terms: — "  That  it  shall  not 

be   lawful  for  the  Court  or  Judge  to  make  any  such 

order  but  within  six  years  next  after  the  right  to  recover 

such  costs   and  expenses   shall   have   accrued."     The 

right  to  recover  here  mentioned  must,  as  I  apprehend, 

mean  the  right  to  recover  against  the  lunatic's  estate, 

not  the  right  to  recover  against  third  parties,  the  whole 

object  of  the  clause  being  to  charge  the  lunatic's  estate. 

We  must,  therefore,  I  think,  entirely  lay  out  of  the  case' 

the  fact  of  a  signed  bill  of  costs  having,  at  a  subsequent 

period,  been  delivered  to  the  parties  who  employed  Mr. 

TwmeTy  and  the  fact  of  the  six  years  not  having  elapsed 

from  the  time  of  the  delivery  of  the  signed  bill  of  costs. 

The  question  then  is,  when  did  the  right  to  recover  these 

costs  and  expenses  against  the  lunatic's  estate  accrue. 

Mr.  JameSy  who  has  argued  this  case,  as  he  does  every 

case,  with  great  ability,  says  that  the  right  could  only 

accrue  upon  the  taxation  of  the  bill,  that  the  business  is 

not  concluded  until  the  bill  is  taxed,  and  that  it  is  upon 

the   certificate   of   taxation   that  the  right  to  recover 

accrues ;  but  I  think  that  this  is  not  the  true  meaning  of 

the  act  of  parliament,  for  the  earlier  part  of  this  section 

gives  the  power  ''  to  make  such  and  the  like  orders,  and 

to  exercise  the  like  power  and  authority  for  taxation  of 

and  for  raising  and  payment  of  such  costs  after  the  death 

of  the  lunatic  as  could  or  might  have  been  exercised  or 

made  in  his  lifetime."    By  the  earlier  part  of  the  section, 

therefore,  the  power  is  given  to  make,  amongst  other 

orders,  an  order  to  tax;  but  then  the  proviso  says,  ''that 

it  shall  not  be  lawful  for  the  Court  or  Judge  to  make  any 

such  order"  (which  would  include  an  order  to  tax)  "  but 

within  six  years  after  the  right  to  recover  shall   have 

accrued;"  and  I  do  not  see  how  the  right  to  recover 

Vol.  11—3.  D  D  D  F.J.    which 
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1860.  which  is  spoken  of,  can  be  held  to  be  a  right  to  recover 
"^^^y^  arising  upon  taxation,  when  no  order  to  tax  is  to  be 
CuMMiNo  lEi^de  unless  the  right  to  recover  has  accrued  within  the 
six  years.  The  earlier  part  of  the  section  seema  to  loe 
to  put  a  construction  upon  the  proviso,  and  makes  it 
clear  that  the  right  to  recover  contemplated  by  the  legis- 
lature cannot  have  been  a  right  to  recover  accruing  upon 
taxation.  Then  when  could  the  right  to  recover  con* 
templsted  by  the  section  accrue?  My  learned  Brother 
has  stated  bis  opinion  to  be,  that  it  accrued  on  the  death 
of  the  lunatic,  but  I  am  not  altogether  satisfied  that  it 
ought  to  be  considered  to  have  accrued  at  that  time.  Of 
this,  however,  I  am  quite  satisfied,  that  it  must  have 
accrtied  at  the  latest  at  the  period  when  the  Court  de- 
clared the  costs  and  expenses  to  have  been  properly  in- 
curred on  account  of  the  lunatic*s  estate.  Whether  it 
accrued  at  the  death  or  not,  there  wa3  an  undoubted 
right  to  recover  the  costs  the  moment  it  was  ascertained 
that  those  costs  had  been  properly  incurred  on  behalf  of 
the  lunatic's  estate.  That  was  at  the  date  of  th^  4th  of 
February ,  1864,  and  this  petition  was  not  presented  till 
the  31  St  of  October,  1860.  I  am  of  opinion,  thereforei 
that  Mr.  Turner's  claim  upon  the  corpu9  of  the  estate  is 
barred  by  the  proviso.  Upon  the  other  parts  of  the 
case,  I  think  that,  having  regard  more  especially  to  the 
provisions  of  the  deed,  including  what  the  parties  should 
become  entitled  to  in  the  lifetime  of  Mrs.  Cummingt  and 
to  the  recital  being  silent  as  to  what  n^ight  accrue  in  her 
lifetime,  it  is  clear  that  the  intention  of  the  deed  was, 
to  pass  property  beyond  what  wa^  reached  by  the  recital; 
and  there  being  that  intention,  I  think  we  can  put  no 
limit  on  the  words,  '*  or  otherwise  howsoever,"  which 
follow  and  conclude  the  operative  clauses  of  the  deed, 
I  think,  also,  that  this  is  not  a  case  in  which  any  equity 
for  a  settlement  attaches.  At  the  outside  the  only  equity 
is  this,  that  there  is  an  outstanding  legal  estate  in  fee, 

converted 
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converted  in  equity  into  a  legal  estate  tail ;  and  I  do  not 
think  that  is  a  sort  of  equity  to  which  an  equity  for  a 
settlement  would  attach.  And  as  to  the  rents  having 
accrued,  and  this  being  a  claim  by  a  mortgagee  for  past 
rentSy  a  point  ably  put  by  Mr.  SotUhgate,  I  think  that 
the  answer  to  the  argument  is,  that  these  rents  have 
never  got  home  to  the  party,  but  must  be  considered  as 
outstanding  rents  laid  hold  of  by  creditors  in  a  suit,  and 
to  which  it  has  ultimately  appeared  that  the  creditors 
had  no  title ;  and  I  think  that  the  rents  having  never  got 
home  to  the  party,  the  mortgagee  is  entitled  to  them. 

[There  was  no  order  made  as  to  the  costs  of  the  peti- 
tion.] 


1860. 

Re 

CUMMINO. 


BOND  V.  BARNES. 

It/TR.  HI  SLOP  CLARKE  applied  for  a  transfer  of 
-^^  the  cause  from  the  Court  of  Vice-Chancellor 
Wood  to  the  Rolls,  the  Judges  approving. 

The  Lord  Justice  Knight  Bruce  inquired  whether 
the  parties  consented,  and  on  being  informed  that  all  did 
except  one  of  the  Defendants : 

Their  Lordships  held  that  the  order  could  not  be 
made  except  by  consent,  or  on  service. 

Application  refused. 


Nov.  17, 

Before  The 
Lords  Jut- 

TICBS. 

Where  one  of 
the  Defend- 
ants had 
neither  con- 
tented to  an 
application  for 
a  tranafer  of 
the  cause  from 
one  branch  of 
the  Court  )o 
another  nor 
had  been 
served  with  it, 
the  application 
was  refused, 
though  ail  the 
other  parties 
consented. 


DD2 
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LETT  V.  RANDALL. 

Nov.  8,  20.  . 

Before  The     T^HIS  was  an  appeal  from  a  decision  of  Vice-Chan- 

Lord  -L      cellor    Stuart,   reported    in    the    3rd   volume  of 

Chancellor  •»     t^  n  *•  •     i 

I^rd         Messrs.  Smak  ^  Giffaras  Reports  (a),  so  far  as  it  de- 
Caiipbell.     ^,^j.^j  j,^^^  ^^  annuity  of  1,200/.  given  by  the  will  of 

vised  and  be-      William  Randall  was  perpetual. 

quenthed  to 

trustees,  their  The  will  was  dated  the  1st  July,  1824,  and  after 
tors  and  admi-  directing  payment  of  the  testator's  debts  and  funeral 
iiistratora,  all    expenses,    contained    the   following    disposition,    upon 

and  singular 

his  freehold,      which  the  question  upon  the  appeal  arose: — 

leasehold  and  »      .         i      .  it  i  mi  r         i 

copyhold  ''  1  gi^^y  devise  and  bequeath  unto  Thomas  L^tt  the 

*l^^^i  h"^  elder,  Nathaniel  Randall  and  Thomas  Lett  the  younger 
personal estote,  and  their  heirs,  executors  and  administrators,  all  and 
or  khid  soever*  lingular   my  freehold,  leasehold  and  copyhold   estates, 

the  same  might  and  also  all  my  personal  estate  of  what  nature  or  kind 
be,  upon  trust  ,  i  •         •         <• 

to  pay  and  soever  the  same  may  be  or  consist  of,  upon  trust  to  pay 
I".     .i^P  *^^^.  and  make  up  unto  my  dear  wife  the  sum  of  1,200/.  per 

his  wife  1,200/.  .      i     ,.  /.  . 

per  annum,       annum,  including  any  sum  or  sums  of  money  she  may  be 

including  any    entitled  to  under  and  by  virtue  of  the  will  of  her  late 

sums  of  money  ^ 

to  which  she      father,  by  equal  quarterly  payments,  for  and  during  the 

titled  under"     ^^^^  ^^  ^^^  natural  life ;  and  upon  further  trust  to  pay 

herlate  father's  and  divide  the  residue  of  my  said  property  unto  and 
will,  by  equal  J  ir     r      j 

quarterly  pay-  amongst  all  and  every  my  child  and  children  who  may 
ments,  forand  jje  living  at  the  time  of  my  decease,  share  and  share 
term  of  her       alike,  for  and  during  the  terms  of  their  natural  life;  and 

and"directed*  '"  ^*^®  ^"^  ^^  ""^  ^^^^  children,  being  daughters,  shall 
that  from  and  marry 

after  the  de-  (o)  Pogc  83. 

cease  of  his 

wife  the  said  sum  of  1,200/.  so  to  be  paid  to  her  should  go.  and  be  equally  divided 
unto  and  amongst  all  and  every  the  testator's  children  who  should  be  then  living,  share 
and  share  alike.  Hcld^  that  the  gift  was  not  of  a  perpetual  annuity,  but  was  limited 
to  the  lives  of  the  testator's  widow  and  children. 
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marry  and  shall  happen  to  depart  this  life  in  the  lifetime  1860. 
of  her  or  their  said  husbands,  then  I  direct  that  the 
part  or  share,  parts  or  shares  of  her  or  them  so  dying  as 
aforesaid  shall  go  to  and  be  paid  to  her  or  their 
respective  husband  or  husbands  for  and  during  the  term 
of  his  or  their  natural  life  or  lives,  and  from  and  after  his 
or  their  decease  then  to  be  equally  divided  unto  and 
amongst  all  and  every  the  child  or  children  of  my  said 
daughter  and  daughters  then  living,  share  and  share 
alike ;  and  in  default  of  any  such  child  or  children,  then 
I  direct  such  part  or  share  or  parts  or  shares  shall  go  to 
and  be  paid  and  divided  equally,  share  and  share  alike 
(and  from  and  after  the  decease  of  my  said  dear  wife,  I 
direct  that  the  said  sum  of  1,200/.  per  annum  so  to  be 
paid  unto  her  as  aforesaid  shall  go  to  and  be  equally 
divided)  unto  and  amongst  all  and  every  my  said  dear 
children  who  shall  be  then  living,  share  and  share  alike. 
And  it  is  my  mind  and  will,  and  I  do  hereby  expressly 
order,  direct  and  declare,  that  the  said  bequest,  devise, 
legacy  and  provision  herein  by  me  given  and  made  unto 
and  for  my  said  dear  wife  as  aforesaid  are  by  me  meant 
and  intended  to  be  and  shall  by  my  said  wife  be  accepted 
and  taken  in  full  and  entire  lieu,  bar,  recompense, 
discharge  and  satisfaction  of  and  for  all  and  all  manner 
of  claims  and  demands  whatsoever  which  she  at  any  time 
might  or  could  have,  or  which,  without  provision  and 
declaration,  she  could  or  might  have  at  the  time  of  my 
decease  of,  in,  to  or  out  of  any  part  or  parts  of  my  real  or 
personal  estate,  under  or  by  virtue  of  any  settlement  or 
other  writing  by  me  at  any  time  made  upon  or  in  favor 
of  my  said  wife,  or  as  or  for  or  on  account  of  any  dower 
or  thirds  which  she  my  said  wife  might,  could  or  would 
in  any  manner  have,  claim  or  challenge  or  demand  out  of 
or  upon,  or  from  or  in  respect  of,  any  part  of  my  estate  or 
effects  in  any  manner  howsoever." 

The 
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1860.  The   testator  died  in  1825,  leaving  his  widow  and 

^^'^^      seven  daughters  and  an  only  son  him  surviving. 
Lett 

Rahdall.  Of  these,  the  son  died  in  185*,  the  widow  in  1846; 
and  of  the  daughters  one  had  died  in  1838,  leaving  issue, 
another  without  issue  and  intestate  in  1845,  and  of  the 
five  remaining  daughters,  three  were  sinnsters  at  the 
date  of  the  decision  appealed  from,  another  a  widow 
having  children,  and  the  fifth  a  married  woman  noi 
having  had  issue. 

The  Vice-Chancellor,  by  the  declaration  under  appeal, 
had  decided  that  the  annuity  of  1,900/.,  given  by  the 
will,  was  limited  to  the  lives  of  the  testator's  widow  and 
children,  and  at  the  death  of  the  last  survivor  of  such 
children  would  sink  into  the  residue  of  the  testators 
estate. 

Mr.  Bacon  and  Mr.  C.  Hall,  in  support  of  the 
appeal. 

This  is  a  legacy  of  so  much  of  the  testator's  property 
as  will  produce  an  annuity  of  1,200/.  a  year.  Upon  the 
language  of  the  will,  an  intention  is  shown  that  a  suffi- 
cient portion  of  the  income  of  the  testator's  property 
should  be  appropriated  for  the  payment  of  the  annuity. 
The  case  is  not  distinguishable  from  Stokes  v.  Heron  {a); 
Hedges  v.  Harpur{b);  Mansergh  v.  Campbell  {c).  They 
cited  also  Bignold  v.  Gills  (d);  Blewitt  v.  Roberts  {e). 

[The  Lord  Chancellor.  Are  the  trustees  to  con- 
tinue for  ever  to  hold  the  property,  and  pay  out  of  the 
income  the  annuity  of  1,200/.?] 

Mr. 

(fl)  12  C/.  4-  Fin.  161.  (d)  4  Drew,  341. 

(6)  3  DeG,^  J.  129.  («)  Cr.  if  Ph.  274. 

(c)  3  De  G.  4^  J.  232. 
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Mr.  Malins  and  Mr.  Wickens  for  the  daughter  of  the        1860* 
testator  who  had  died  in  the  lifetime  of  his  widow. 

None  of  the  authorities  which  have  been  cited  furnish 
any  rule  at  all  governing  the  present  case.  Hedges  v. 
Harptnr  (a)  turned  upon  the  particular  language  of  the 
will.  In  Mansergh  v.  Campbell  (b)^  the  object  was  to 
give  capital,  not,  as  here,  income  only.  The  intention  of 
the  testator  must  be  collected  from  the  language  which  he 
has  used.  If  he  had  intended  the  interests  of  the  an- 
nuitants to  extend  beyond  their  respective  lives,  he  would 
have  limited  such  interest  to  their  respective  issue.  The 
intention  to  be  inferred  from  the  language  of  the  will  is, 
that  the  annuitants  were  to  take  for  their  lives  re- 
spectively, and  that  on  the  death  of  the  surviving  an- 
nuitant, the  annuity  of  1,200/.  was  to  sink  into  the 
residue. 

Mr.  Greene  and  Mr.  Knox  Wigram,  for  the  husband 
and  two  children  of  the  daughter  of  the  testator  who 
had  predeceased  the  widow.  • 

The  scheme  of  the  will  is,  that  the  whole  of  the  tes- 
tator's property  shall  be  enjoyed  by  the  testator's 
children,  subject  to  the  payment  out  of  the  income  of  this 
annuity  of  1,200/.  There  is  no  intention  shown  of 
segregating  or  appropriating  any  part  of  the  corpus  of 
the  property  to  meet  this  annuity.  It  is  therefore  an 
annuity  for  the  lives  of  the  widow,  and  children  who 
should  survive  her,  not  a  perpetual  annuity;  Yates  v. 
Madden  (c). 

Mr.  J.  H.  Palmer  and  Mr.  JB.  R.  Twmer  for  the 
Plaintiff,  the  trustee  of  the  testator's  will. 

Mr. 

(a)  9  Bmv.479;  3  De  G.^J.  (6)  ZDeG.SfJ.  232. 

129.  (c)  3  Mac.^  G.  532. 
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1860.  Mr.  a  Hall'in  reply. 

The  gift  is  of  1,200/.  a  year,  being  a  portion  of  the 
property  vested  in  the  trustees.  The  case  is  dis- 
tinguishable from  all  those  cited  against  us.  The 
onus  proband!  is  not  upon  us,  seeing  that  this  is  not  the 
case  of  a  simple  gift  of  an  annuity  without  reference  to 
a  fund  appropriated  to  meet  the  annuity. 

Judgment  reserved. 


The  Lord  Chancellor. 

Nov.  20.  I  am  of  opinion,  that  the  declaration  in  the  decree  of 

Vice-Chancellor  Stuart,  complained  of  by  this  appeal, 
was  quite  correct. 

It  is  admitted,  that  if  an  annuity  is  bequeathed  gene- 
rally to  A.,  or  to  A,  for  life,  and  on  A.'s  death  to  £.,  in 
the  one  case  the  annuity  expires  on  the  death  of  A.y  and 
in  the  other  oh  the  death  of  J3.  To  make  an  annuity, 
created  by  will,  perpetual,  there  must  be  express  words 
in  the  will  so  describing  it,  or  the  testator  must,  by  some 
language  in  the  will,  indicate  an  intention  to  that  effect. 
The  most  common  indication  is  a  direction  by  the  tes- 
tator to  segregate  and  appropriate  a  portion  of  his  pro- 
perty from  the  interest  or  profits  of  which  the  annuity  is 
to  be  paid.  Where  this  is  done,  the  annuity  when  men- 
tioned in  the  will,  represents  the  corpus  so  appropriated, 
and  the  corpus  passing  by  the  bequest  of  the  annuity, 
the  annuity  may  be  said  to  be  perpetual. 

But  in  the  will  now  to  be  construed,  there  are  no  ex- 
press words  to  continue  the  payment  of  the  1,200/.  after 
the  death  of  the  children  who  survived  the  widow,  and 

there 
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there  is  no  segregation  or  appropriation  of  any  part  of  1860. 
the  testator^s  property  in  respect  of  the  annuity.  The 
testator  devises  and  bequeaths  to  trustees^  "  their  heirs, 
executors  and  administrators,  all  and  singular  his  free- 
hold,  leasehold  and  copyhold  estates,  and  also  all  his 
personal  estate  of  what  nature  or  kind  soever  the  same 
may  be  or  consist  of,  upon  trust  to  pay  and  make  up 
unto  his  wife  the  sum  of  1,200^  per  annum,  including 
any  sum  or  sums  of  money  she  may  be  entitled  to  under 
and  by  virtue  of  the  will  of  her  late  father,  by  equal 
quarterly  payments,  for  and  during  the  term  of  her 
natural  life/' 

The  trustees  could  not  appropriate  any  specific  por- 
tion of  this  property,  real  or  personal,  during  the  life- 
time of  the  widow,  for  they  were  only  to  make  up  the 
allowance  to  her  1,^00/.,  including  any  sums  she  might 
be  entitled  to  under  her  father's  will.  And  what  part  of 
the  property  were  they  to  segregate  and  appropriate? 
Was  it  to  be  from  freehold  estates  ?  or  the  leasehold 
estates?  or  the  copyhold  estates?  or  the  personalty?  and 
in  what  proportions  ?  The  annuity  is  chafged  upon  the 
whole.  Nor  is  there  in  the  bequest  over  to  the  children 
who  should  survive  their  mother  any  direction  to  segre- 
gate or  appropriate  any  portion  of  the  property  for  their 
benefit,  these  being  the  words  of  the  bequest, — **  and 
from  and  after  the  decease  of  my  safd  dear  wife,  I  direct 
that  the  said  sum  of  1,200/.  per  annum,  so  to  be  paid 
unto  her  as  aforesaid,  shall  go  to  and  be  equally  divided 
unto  and  amongst  all  and  every  my  said  dear  children 
who  shall  be  then  living,  share  and  share  alike.*'  They 
are  to  take  the  annuity  charged  on  all  his  property.  If 
the  bequest  of  the  annuity  to  the  children  is,  as  con- 
tended, a  bequest  of  the  corpus  which  produces  it,  what 
part  of  the  property  are  they  entitled  specifically  to 
claim?  During  the  argument,  I  could  obtain  no  satis- 
factory 
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I860.  &ctory  answer  to  the  question  I  addressed  to  counsel 
as  to  what  practical  steps  it  was  the  duty  of  the  trus- 
tees to  take  for  segregating  and  appropriating  a  part 
of  the  property  to  form  the  just  corpus  of  the  annuity. 
It  was  said  that  upon  an  application  of  the  widow  or  the 
children^  a  Court  of  Equity  would  compel  the  trustees  to 
purchase  a  perpetual  annuity  of  19200/.  For  this  pur- 
pose it  would  have  reqi^red  at  least  40,0002.,  being  the 
greater  part  in  value  of  the  whole  of  the  property  left  by 
the  testator.  Thereby  his  intentions  respecting  the  dis- 
tribution of  it  among  his  children  would  be  completely 
defeated.  Immediately  after  the  provision  for  his  widow 
he  adds,  "  on  further  trust  to  pay  and  divide  the  residue 
of  my  said  property  unto  and  among  all  and  every  my 
child  and  children  who  may  be  living  at  the  time  of  my 
decease,  share  and  share  alike."  Then  he  goes  on  to 
direct  that  if  any  of  his  daughters  married  and  died 
in  the  lifetime  of  their  husbands,  their  husbands  should 
be  entitled  to  a  certain  interest  in  their  shares,  and 
that  those  shares  on  the  death  of  the  husbands  should 
go  to  the  children  of  those  daughters  then  living.  The 
scheme  of  thenrill  is,  that  all  the  testator's  children  should 
share  alike,  with  the  exception  that  any  of  them  who 
survived  their  mother  should  during  their  lives  divide 
among  them  the  annuity  of  1,2001.  a  year.  But  if  thb 
annuity  were  to  be  a  perpetuity,  the  children,  or  a  single 
child,  who  survived  the  mother,  would  take  an  absolute 
interest  in  the  corpus  of  the  annuity  valued  at  40,000/.,  all 
the  rest  of  his  children  (eight  in  number)  would  be  left 
comparatively  unprovided  for,  and  there  would  be  no  pro- 
vision for  the  grandchildren  of  the  testator.  It  so  hap- 
pened that  five  of  the  eight  survived  their  mother,  but 
there  might  have  been  one  only,  and  he  would  have 
taken  the  absolute  interest  in  the  perpetual  annuity. 
This  could  not  be  any  particular  child  whom  the  testator 
meant  peculiarly  to  favor,  for  he  could  not  foresee  which 

of 
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of  the  children  were  to  survive  or  to  predecease  their        1860. 
mother. 

1  consider  it,  therefore!  quite  clear  that  this  testator 
must  be  taken  by  his  will  to  have  indicated  an  intention 
that  this  annuity  of  l,2O0L,  so  charged  on  all  his  pro- 
perty, real  and  personal,  should  be  paid  by  the  trustees 
during  the  lives  of  the  widow,  and  of  the  children  who 
survived  her,  and  no  longer. 

The  authorities  relied  upon  by  the  Appellant  are 
broadly  distinguishable.  The  opinion  of  the  House  of 
Lords  in  Stokes  v.  Heron  (a),  proceeded  on  the  ground 
of  appropriation  of  a  requisite  portion  of  personalty  to 
form  a  fund  for  the  payment  of  perpetual  annuities. 
Hedges  v.  Harpur  (b)  proceeded  on  the  ground  that  the 
testator  directed  tliat  in  case  any  or  either  of  his 
daughters  should  die  without  issue,  the  annuity  should 
cease  and  fall  into  the  residue  of  his  estate,  thereby 
clearly  intimating  that  if  they  had  issue,  the  annuities 
should  continue.  In  Mansergh  v.  Campbell  (c),  the 
annuity  was  held  to  be  perpetual,  because  the  testator 
directed  the  annuity  to  be  sold  and  the  proceeds  to  be 
equally  divided  amongst  the  children. 

There  are  various  authorities  which  might  be  cited 
in  support  of  the  decision  of  the  Vice-Chancellor 
in  this  case ;  but  it  stands  sufficiently  on  principle  and 
the  clearly  expressed  intention  of  the  testator. 

Therefore,  without  further  observation,  I  adjudge 
that  the  appeal  be  dismissed  with  costs. 

(a)  12  a.  if  Fin.  161.  (c)  25  Beav.  544;  3  De  G. 

(6)  9  Bmv.479  ;  3  De  G.  ^  J.      ^  J.  232. 
129. 
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1860. 


REMNANT  v.  HOOD. 

Nov,  5, 6, 20. 

Be/ore  The  fJlHIS  was  an  appeal  by  the  Plaintiflf  from  a  decree  of 

TicEi.  ^^^  Master  of  the  Rolls,  the  question  in  dispute 

A  testator  di-  being,  whether  a  child  who  attained   twenty-one   and 

Mtote  should^  married,   but  died  in  the  lifetime  of  her  parents,  had 

be  settled  on  attained  an  indefeasibly  vested  interest  in  a  sum  raisable 
S.  T.  for  life,     ^  ,. 

withremainder  *or  portions. 

to  his  sons 
successively  in 

uil,  remain-  Sir  Nathaniel  Thorold,  by  will  dated  the  23rd  of  March^ 

dertohis  1763,  devised  certain  real  estates  to  trustees  upon  trust 

daughters  sue-  ^ 

cessively  in       to  settle  and  assure  them  by  such  deeds  as  counsel  should 

the'settlement  ^^^^^^^  ^^  the  use  of  Samuel  Canale  and  his  assigns 
should  contain  during  his  life,  with  remainder  to  trustees  to  preserve 
S.T.  to  charge  contingent  remainders,  with  remainder  to  the  use  of  the 

the  estate  with  first  and  other  sons  of  Samuel  Canale  successively  in  tail 
any  sum  not  . 

exceeding         male,  with  remainder  to  his  daughters  successively  in  tail 

2,000/.  for  the  ^^^     ^j^j^  ^[y^^s  remainders  over, 
portions  of  bis  ' 

younger  chil- 

by  deed  '^^®  ^^'^  Contained  the  following  direction : — **  Also 

charged  the       my  will  is  and  I  do  hereby  direct  that  in  such  settlement 

estate  with  the 

sum  of  2,000/.  sliaH  be  inserted  and  contained  proper  powers  enabling 
for  the  por-       ji^g^j  t^g  said  Samuel  Canale,  George  Thorold,  &c.,  as 

tions  of  his  7  ^  7         J 

younger  chil-  and 

dren,  to  be 

raised  within  three  months  after  his  decease,  and  to  be  equally  divided  between  them. 
There  were  five  younger  children,  daughters,  two  of  whom  died  in  S.  T.*t  lifetime 
minors  and  unmarried,  another  attained  twenty-one  and  died  in  his  lifetime,  and  two 
attained  twenty-one  and  survived  hiin.  Held^  that  the  representatives  of  the  daughter 
who  attained  twenty-one  and  died  in  the  father's  lifetime  were  entitled  to  a  share  in 
the  fund. 

Whether  the  representatives  of  the  daughters  who  died  minors  in  the  father's  life- 
time were  also  entitled  to  shares,  qvare 

Per  the  Lord  Justice  Turner^  iembte,  they  were  not. 

On  the  death  of  the  father  a  moiety  of  the  2,000/.  was  paid  to  one  of  the  two  sur- 
viving daughters,  and  interest  on  the  other  moiety  was  paid  to  the  other  surviving 
daughter  for  more  than  thirty  years.  Held,  that  this  did  not  estop  the  owners  of  the 
estate  from  denying  her  right  to  receive  so  much  as  a  moiety  of  the  capital. 
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and  when  they  shall  respectively  come  into  and  be  in  1860. 
possession  of  my  said  manors,  messuages,  lands,  tene- 
ments and  hereditaments,  to  grant  such  leases  thereof  as 
haye  been  usually  made  and  granted,  and  also  to  limit 
any  of  my  said  messuages,  lands,  tenements  and  heredita- 
ments whereof  he  shall  then  be  in  the  actual  possession, 
not  exceeding  one-third  part  thereof,  or  any  rent-charge 
not  exceeding  the  clear  yearly  rents  of  one-third  part 
thereof,  in  jointure  to  their  respective  wives,  with  proper 
powers  of  distress  and  entry  in  case  of  nonpayment 
thereof,  and  also  a  term  of  years  for  better  securing  such 
rent-charge.  And  likewise  a  power  enabling  them  re- 
spectively so  in  possession  to  charge  my  said  estates 
with  any  sum  not  exceeding  ^,000/.  for  the  portion  of  his 
and  their  younger  children  respectively,  and  all  such 
clauses  as  are  usual  for  the  safety  and  indemnity  of  the 
trustees." 

The  testator  died  in  1764.  Samuel  Canak,  in  com- 
pliance with  a  direction  in  the  will,  obtained  an  Act  of 
Parliament  naturalizing  him  and  enabling  him  to  assume 
the  name  and  arms  of  Thorold,  He  entered  into  posses- 
sion of  the  devised  estates,  but  no  settlement  of  them  was 
ever  made  in  pursuance  of  the  directions  in  the  will. 

In  1771  Samuel  Thorold  intermarried  with  Ann 
Anderson,  and  by  an  indenture  of  settlement,  dated  the 
29th  of  ^tf^t^^,  1771,  made  previous  to  and  in  contem- 
plation of  the  marriage,  Samuel  Thorold,  in  exercise  of 
the  power  of  jointuring  given  to  him  by  the  will  of  Sir 
Nathaniel  Thorold,  appointed  to  the  wife  for  her  life 
certain  parts  of  the  estate  by  way  of  jointure,  and  co- 
venanted to  make,  in  certain  events,  a  further  provision 
for  her  by  way  of  jointure.  And  in  exercise  of  the  power 
of  charging  portions,  Samuel  Thorold  charged  all  the 
testator's  estates  of  which  he  was  in  actual  possession 

(subject 
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1860.  (subject  to  the  jointure)  *'  with  the  sum  of  2,000L  for  the 
portion  or  portions  of  the  daughter  or  daughters,  younger 
child  or  younger  children  of  the  said  Samuel  I%arold  on 
the  body  of  the  said  Ann  Anderson  lawfully  to  be 
begotten,  to  be  raised  and  levied  within  three  calendar 
months  after  the  decease  of  the  said  Samuel  ThoroUL  by 
such  ways  and  means  as  shall  be  expedient  in  that  behalf, 
and  to  be  forthwith  paid  and  payable  in  manner  follow- 
ing, (that  is  to  say,)  if  there  shall  be  an  eldest  or  only 
son  and  one  such  daughter  or  younger  child,  the  same 
to  be  raised  and  paid  for  the  portion  of  such  only 
daughter  or  younger  child ;  and  if  there  shall  be  two  or 
more  such  daughters  or  younger  children,  then  the  said 
sum  of  2,(KX)/.  to  be  equally  divided  between  them,  share 
and  share  alike,  for  the  portion  and  portions  of  all  and 
every  such  daughters  or  younger  children.'* 

There  was  issue  of  the  marriage  a  son  and  six 
daughters. 

The  son  died  in  the  lifetime  of  Samuel  Thorold  his 
father,  an  infant  and  without  having  been  married,  and  in 
consequence  of  his  death  the  eldest  daughter  Ann  Eliza^ 
upon  the  death  of  the  father  in  1820,  became  tenant  in 
tail  of  the  devised  estates  under  the  will.  In  18^  she 
resettled  them,  reducing  herself  to  an  estate  for  life,  and 
died  in  1848. 

Two  others  of  the  daughters  died  in  the  lifetime  of 
Samuel  Thorold  their  father,  infants  and  without  having 
been  married. 

Theodosia,  another  of  the  daughters,  married  Leonard 
Gibbons,  attained  twenty-one,  and  aflerwards  died  in  the 
lifetime  of  Samuel  Thorold  her  father. 

The  other  two  daughters  married,  attained  twenty-one, 

and 
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and  survived  their  father  Samuel  Thorold,  who  died  on        1860. 
19th  of  January,  18^. 

Sometime  after  Samuel  ThorokTs  decease,  a  moiety  of 
the  2,000/.  was  paid  to  one  of  the  surviving  daughters,  or 
to  her  husband  in  her  right,  as  her  share  of  the  fund 
settled  upon  the  younger  children.  The  sum  of  SOL 
was  also  paid  to  the  other  surviving  daughter,  Mrs.  Moye^ 
or  to  her  husband  in  her  right,  in  respect  of  her  share  of 
the  settled  fund,  and  she,  or  her  husband  in  her  right, 
received  interest  on  950/.  as  the  residue  of  her  share 
during  the  remainder  of  her  life.  She  died  on  the  16th 
of  September,  1853. 

The  Plaintiff,  who  had  become  entitled  by  assignment 
to  the  residue  of  Mrs.  Moyi$  share  of  the  settled  fund, 
after  deducting  the  50/.  paid  on  account,  filed  the  bill  in 
this  cause  in  Aprils  1857,  to  have  that  residue  raised 
and  paid  to  him,  and  claimed  to  be  entitled  to  950/.  in 
respect  of  this  residue,  insisting  that  the  fund  became 
vested  in  the  two  daughters  who  survived  their  father 
Samuel  Thorold. 

The  Defendants,  who  were  interested  in  the  estates 
subject  to  the  charge,  on  the  other  hand  insisted  that  the 
daughter  who  married,  attained  twenty-one,  and  died  in 
the  lifetime  of  the  father,  had  a  vested  interest  in  the 
fund,  and  that  the  Plaintiff  therefore  was  entitled  only  to 
one-third  of  the  fund,  after  deducting  the  50/.  paid  on 
account 

The  title  of  the  Plaintiff  was  at  first  wholly  denied,  but 
on  the  11th  of  March,  1858,  nearly  a  year  after  the  in- 
stitution of  the  suit,  the  persons  acting  on  behalf  of  the 
infant  tenant  in  tail  of  the  estate  subject  to  the  charge 
offered  to  pay  the  Plaintiff  one-third  of  the  2,000/.  (de- 

ducting 
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1860.  ducting  the  50/.  paid  on  account)  and  to  pay  the  costs  of 
all  parties  to  the  suit  up  to  that  time.  The  Plaintiff  de- 
clined this  offer. 


RfiMIIANT 

V. 

Hood. 


The  Master  of  the  Rolls,  on  the  28th  of  June,  1859, 
decided  (a)  that  the  Plaintiff  was  entitled  only  to  one- 
third  of  the  2,000/.,  and  gave  him  his  costs  of  suit  up  to 
the  11th  of  March,  1858,  but  ordered  him  to  pay  the 
subsequent  costs  of  the  suit,  on  the  ground  of  his  having 
proceeded  after  an  offer  of  all  he  was  entitled  to.  His 
Honor  allowed  one  set  of  costs  in  respect  of  each  distinct 
interest  in  the  estate.  Thus,  for  instance,  only  one  set 
was  allowed  in  respect  of  a  life  estate  which  was  vested  in 
John  Hood,  one  of  the  Defendants,  subject  to  two  mort- 
gages, one  vested  in  the  Clerical,  Medical  and  General 
Life  Assurance  Society  and  the  Defendants  Hargrove 
and  Hue  their  trustees,  and  the  other  in  the  Defendant 
Harriet  Margaret  Cookson,  and  the  sum  allowed  on 
taxation  in  respect  of  these  costs  was  to  be  applied  in  the 
first  place  in  paying  the  costs  of  the  assurance  society  and 
their  trustees,  as  being  the  first  incumbrancers.  The 
Plaintiff  appealed. 

Mr.  Roundell  Palmer  and  Mr.  F.  T.  White,  for  the 
Appellant. 

Apart  from  the  question  on  the  construction  of  the 
instruments,  we  contend  that  the  payment  of  interest  to 
Mrs.  Moye  for  thirty-three  years  on  the  footing  that  she 
was  entitled  to  a  moiety  and  not  merely  to  a  third, 
establishes  her  title  to  the  larger  share  as  against  the 
estates  paying  it;  Lord  Teynham  v.  Webb{b)',  Clifton  v. 
Cochburn  (c) ;  Pickering  v.  Pickering  (d).  If  the  case 
be  one  to  which  the  Statute  of  Limitations  is  applicable 
our  title  is  made  complete  by  the  lapse  of  time. 

Now 

(fl)  27  Beav.  74.  (c)  3  3i.  4  K,  76. 

(b)  2  Ves.  ten.  198.  {d)  4  M.  ^  C.  289,  304. 
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Now  as  to  the  construction  of  the  instruments.  The  1860. 
whole  gi(l  is  woven  up  with  the  direction  to  raise  at  the 
death  of  the  father,  and  no  time  personal  to  the  legatees 
is  mentioned,  which  distinguishes  this  case  from  an 
important  class  of  cases  in  which  two  periods  are  named, 
one  of  which  is  personal  to  the  legatee.  The  cases  on 
the  subject  are  summed  up  thus  in  Mr.  Cox^s  note  to 
Duhe  of  Chandos  v.  Talbot  (a) : — "  With  respect  to  all 
interests  arising  out  of  land,  the  rules  on  the  subject  are 
totally  different  from  those  relating  to  legacies  giyen  out 
of  personalty,  for,  whether  the  land  be  the  primary  or 
auxiliary  fund,  whether  the  charge  be  made  by  deed  or 
will,  as  a  portion  or  a  general  legacy  for  a  child  or  a 
stranger,  with  or  without  interest,  the  general  rule  is,  that 
charges  upon  land  payable  at  a  future  day  shall  not  be 
raised  where  the  party  dies  before  the  time  of  payment.*' 
It  is  submitted  that  the  rules  as  to  portions  are  distinct 
from  those  relating  to  general  legacies  not  given  in  the 
character  of  portions,  there  not  being  the  same  presump* 
tion  in  favor  of  the  inheritance  in  the  case  of  legacies  as 
in  the  case  of  portions.  The  cases  which  Mr.  Cox  refers 
to  as  exceptions  from  the  general  rule  are — (1)  cases 
where  portions  are  not  merely  postponed  till  the  expi- 
ration of  a  life  estate,  but  are  also  made  payable  to  the 
children  on  twenty-one  or  marriage,  or  on  the  happening 
of  any  other  event  personal  to  themselves.  This  shows 
that  the  postponement  to  the  end  of  the  life  is  merely  for 
the  advantage  of  the  tenant  for  life,  and  that  the  portions 
are  intended  to  become  vested  indefeasibly  on  the  hap- 
pening of  the  events  personal  to  the  portionists.  These 
cases  have  led  to  the  use  of  two  forms  of  expression, 
**  postponement  for  the  convenience  of  the  estate**  and 
"  when  the  portions  are  wanted,'*  which  seem  to  have 

misled 

(a)  2  P.  Hum.  601. 

Vol.  II— 3.  E  E  D.F.J. 
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misled  the  Master  of  the  Rolls.  The  jpomt  of  con- 
venience to  the  estate  arises  only  when  a  contingency 
persona]  to  the  legatee  is  named  as  well  as  a  contingency 
not  personal  to  him.  If  no  personal  contingency  is 
named,  there  is  nothing  to  show  that  the  sum  was 
intended  to  be  raised  if  the  portionist  be  not  living  at 
the  time  spoken  of,  and  the  general  rule  applies.  (S)  The 
second  class  of  exceptions  is,  where  the  charge  is  vested 
in  possession/but  a  time  is  allowed  to  the  owner  of  the 
estate  to  raise  it,  as  for  instance,  where  portions  vested 
at  twenty-one  are  made  payable  twelve  months  after  a 
person's  death.  This  is  a  form  of  postponement  for  the 
convenience  of  the  estate.  The  third  class  is  not  so  well 
defined.  The  cases  on  which  the  general  rule  is  founded 
are  Powlett  v.  Powlett  (a),  and  Bond  v.  Broum  (ft), 
which  show  the  distinction  in  this  respect  between  a 
simple  legacy  and  a  legacy  payable  out  of  land.  Earl 
Rivers  v.  Earl  Derby  {c)^  though  referred  to,  is  not 
much  in  point.  Bruen  v.  Bruen  (d),  with  the  additional 
fact  supplied  by  Mr.  Raithbys  note,  shows,  that  where 
no  time  is  fixed  except  that  the  legacies  are  only  raisable 
under  the  trusts  of  a  term  which  does  not  commence  till 
after  the  death  of  the  parents,  a  daughter  who  dies  a 
minor  in  the  lifetime  of  the  parents  cannot  take.  This  is 
almost  decisive  of  the  present  case.  Tournay  v.  Tbur- 
nay  (e)  is  not  now  to  be  relied  on  to  its  full  extent,  but 
it  affirms  the  general  principle.  Jennings  v.  Looks  {f)\ 
Gordon  v.  Raynes  (g) ;  Butler  v.  Duncomb  (A),  are  all  in 
our  favor.  Bradley  v.  Powell {i)  is  an  important  case: 
Lord    Talbot   there  examines  the  authoiities  and  lays 

stress 


(a)  1  Vem.  204,  231. 
(6)  2  Ch,  Ca.  165. 

(c)  2  Vem,  71, 

(d)  2    Vern,   439;    Pre.    Ch. 
195. 

(0  Pre.  Ch,  213,  290. 


(/)  2  P.  Wmt,  276. 
(g)  3  P.  Wms,  138. 
(A)  1   P.  Wm$.  448 ;  2  Vem. 
760. 

(i)  Ca,  Temp.  Talb,  193. 
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stress  on  the  circumstance  that  no  other  time  than  the  I860, 
time  of  raising  was  spoken  of.  The  case  is  on  all-fours 
with  the  present,  except  in  not  being  a  clear  case  of 
portions.  In  Emperor  v.  Rolfe  {a\  the  attaining  twenty- 
one  or  marrying  was  mentioned,  and  the  Lord. Chancel! or 
said,  that  the  mention  of  those  events  showed  that  the 
interest  was  to  vest  upon  either  of  them  happening. 
There  are  many  other  cases  proceeding  on  the  same 
ground.  In  Prowse  v.  Abingdon  (6),  Lord  Hardwicke 
gives  as  the  reason  for  the  general  rule,  the  maxim  that 
the  heir  is  entitled  to  favor ;  Hall  v.  Terry  (c).  Lord 
Teynham  v.  Webb  (d),  which  was  much  relied  on  at  the 
Rolls,  is  inapplicable.  The  remarks  of  Sir  W.  Grant 
referred  to  in  the  judgment  of  the  Master  of  the  Rolls 
mean  no  more  than  that  the  Court  will  struggle  to  make 
the  interest  absolute  on  the  attainment  of  twenty-one  or 
marriage,  if  the  will  refers  to  those  periods.  In  a  case 
like  the  present  there  is  no  medium  between  excluding 
those  who  die  before  the  time  of  payment  and  letting  in 
all  the  minors,  there  being  nothing  in  the  will  to  authorize 
the  making  majority  or  marriage  a  condition  of  taking. 
Whatford  v.  Moore  (e)  is  somewhat  in  our  favor,  but  as 
it  turned  on  the  special  wording  of  the  will  we  do  not 
rely  much  on  it.  [Fry  v.  Lord  Sherborne  (/) ;  Smith  v. 
Smith  (g),  and  Carter  v.  Bletsoe  (A),  were  also  referred 
to.] 

[During  the  course  of  the  Appellant's  argument  the  Lord 
Justice  Knight  Bruce  suggested  the  point,  whether 
the  children  who  had  died  minors  and  unmarried  during 

the 

(a)  1  Vet.  sen.  208.  (e)  Z  M,  if  C.  270. 

(6)  1  Atk.  482,  486.  (/)  3  Sim.  243,  259. 

(c)  1  Atk,  502 ;  8   Vin.  Abr.  (g)  2  Vern.  92. 
383,  PL  36.  (A)  2  Vern,  616. 

(d)  2  Vet.  sen,  198. 
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the  tenancy  for  life  had  not  acquired  an  indefeasible  tide 
to  shares  in  the  fund?  Counsel  for  the  Respondents 
stated  that  they  did  not  wish  to  urge  this  nor  to  contend 
that  the  Plaintiff  was  entitled  to  less  than  one^third.] 


The  Lord  Justice  Knioht  Bruce.  With  respect 
to  the  question  of  acquiescence,  the  argument  of  the 
Plaintiff  amounts  to  this,  that  because  he  has  for  a 
length  of  time  received  half  the  interest,  he  is  to  be 
held  entitled  to  half  the  capital.  In  my  judgment 
this  payment  of  interest  cannot  affect  the  title  to  the 
capital. 

7%^  Lord  Justice  Turner.  I  am  of  the  same 
opinion.  I  think  that  none  of  the  authorities  go  further 
than  thiS|  that  interest  paid  by  mistake  under  such 
circumstances  cannot  be  recovered  back. 


Mr.  Lloyd  and  Mr.  Martineau^  for  the  infant  tenant 
in  taili  in  support  of  the  decree. 

The  Master  of  the  Rolls  was  right  in  ordering  the 
Plaintiff  to  pay  the  costs  subsequent  to  our  offer.  The 
bill  is  not  one  for  administration  of  the  estate,  but  a  bill 
to  enforce  a  particular  view  of  the  construction  of  the 
instrument,  and  not  adapted  for  any  other  purpose. 
Then  as  to  the  merits,  the  object  of  the  Appellant  is  to 
make  out  that  ''  younger  children'*  means  "  younger 
children  who  survive  their  parents.*'  The  cases  referred 
to  are  mostly  cases  where  on  death  in  the  lifetime  of  the 
parents  the  money  sunk  for  the  beneBt  of  the  estate,  and 
it  is  sought  by  the  Appellants  to  make  them  authorities 
for  holding  that  the  charge  does  not  sink  but  vests  for 
the  benefit  of  the  other  children.     In  Evans  v.  Scott  (a), 

the 

(a)   1  /i.  of  L.  Ca,  43,  57. 


CASES  IN  CHANCERY.  405 

the  rule  deduced  from  the  old  cases  is  laid  down  thus : —  1860. 
"  It  is  a  well-established  rule  as  to  portions  or  legacies 
payable  out  of  land,  that  if  made  payable  at  a  certain  agei 
marriagei  or  other  event  personal  to  the  party  to  be 
benefited,  and  such  party  die  before  that  time  arrivei  the 
portion  or  legacy  is  not  to  be  raised  out  of  the  land ;  but 
if  the  payment  be  postponed  until  the  happening  of  an 
event  not  referable  to  the  person  of  the  party  to  be 
benefited,  but  to  the  circumstances  of  the  estate  out  of 
which  the  portion  or  legacy  is  to  be  paid,  such  as  the 
death  of  a  tenant  for  life,  then  it  will  be  raisable  after  the 
death  of  the  tenant  for  life,  although  the  term  out  of  which 
it  was  to  be  raised  had  not  arisen  in  consequence  of  the 
party  to  be  benefited  not  having  been  in  esse  at  the  time 
of  the  death  of  the  tenant  for  life ;"  Mostyn  v.  Mostyn  (a) ; 
Sugd.  Real  Prop.  (i).  In  Lord  Teynham  v.  Webb  (c),  the 
decision  was  that  a  child  must  be  a  younger  child  at  the 
time  of  payment  in  order  to  take.  Lord  Hardmcke  does 
not  say  in  terms  that  the  portions  vest  in  children 
attaining  twenty-one,  though  they  do  not  survive  their 
parents,  but  the  whole  course  of  the  reasoning  tends  to 
that  conclusion.  Woodcock  v.  Dorset  {d)  is  a  strong 
illustration  of  this  rule,  the  word  '*  leaving*'  being  used* 
Hope  V.  Lord  Clifden  (e)  applies  the  same  rule.  Jennings 
T.  Looks  (f)  is  wholly  inapplicable.  Gordon  v.  Raynes  (g) 
turned  on  special  words.  Some  of  the  cases  on  which  the 
Appellant  relies  were  cases  in  which  no  event  personal 
to  the  legatee  was  expressly  mentioned.  In  Prowse  v. 
Abingdon  (A),  the  legatee  died  before  the  event  personal 
to  himself  had  happened ;  and  the  general  expressions  in 
the  judgment  must  be  read  with  reference  to  the  circum- 
stances 

(a)  1  Coll.  161.  (e)  6  Vet.  499. 

(b)  Page  143.  (/)  2  P.  Wm.  276. 
(0  2  Vet.  ten.  198.  (g)  3  P.  Wmt.  138. 
Id)  3  Bro.  C.  C.  569.  (h)  I  Atk.  482. 
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stances  of  the  case.  Hall  v.  Terry  (a)  went  on  the 
principle  that  there  was  no  gift  except  in  the  direction  to 
raise  the  money.  In  Boycott  y.  Cotton  (b),  the  child 
died  before  the  event  persona]  to  herself  had  happened. 
The  ground  on  which  the  not  paying  the  representatives 
of  a  person  dying  before  the  time  named  for  payment 
has  been  put  is  the  benefit  of  the  estate,  and  there  is  not 
a  single  case  supporting  the  Plaintiff's  view  that  they  are 
to  be  excluded  for  the  benefit  of  other  i^atecs.  Lord 
Hinchinbroke  v.  Seymour  (c)  is  against  the  Plaintiff. 


Mr.  Faber  and  Mr.  Mander,  for  different  mortgagees. 

Mr.  Follett  and  Mr.  Wichens  for  John  Hood,  the 
purchaser  of  a  life  estate  in  the  property  subject  to 
mortgages  affecting  the  life  estate. 

The  Duke  of  Chandos  v.  Talbot  (d)  shows  the  rule  as 
to  vesting.  A  child  does  not  take  who  dies  under  twenty- 
one  and  unmarriedi  so  as  not  to  want  a  portion.  Then, 
as  to  costs,  we  contend  that  from  the  time  of  the  oflfer 
the  Plaintiff  ought  to  pay  our  costs,  and  that  the  decree 
is  erroneous  in  giving  only  one  set  of  costs  in  respect  of 
the  life  estate.  That  is  the  rule  in  administration  suits 
where  costs  are  paid  out  of  the  fund ;  but  there  is  no 
analogy  between  that  case  and  the  present.  From  the 
time  of  the  offer  the  Plaintiff  was  in  the  wrong,  and  the 
true  analogy  is  to  a  case  where  the  bill  is  dismissed  with 
costs,  and  there  the  Plaintiffs  must  pay  the  costs  of  all 
the  Defendants,  no  classification  of  interests  being  made. 

Mr.  Shapter,  Mr.  W.  JD.  Griffith  and  Mr.  Nalder 
for  other  parties. 

Mr. 


(a)  1  Atk,  502. 

(b)  1  Atk,  555. 


(c)  1  Bro,  C.  C.  394. 

(d)  2  P.  Wms.  601. 
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Mr.  E.  R.  Turner  for  another  Defendant 

Evelyn  v.  Evelyn  (a)  shows  the  old  rule  as  to  portions. 
Brathwaite  v.  Brathwaite  (Jb)  appears  to  be  the  first 
case  confining  portions  to  those  children  who  attain 
twenty-one  or  marry,  which  rule  is  carried  out  in  Tun- 
stall  V.  Bracken  (c)  and  Lowtlier  v.  Condon  (d). 


1860. 


Mr.  B.  Palmer  in  reply. 

The  principle  as  to  the  vesting  of  portions  is  not  that 
the  Court  favors  the  owner  of  the  inheritancCi  but  that, 
as  to  charges  on  real  estate,  the  rules  of  the  common 
law  are  followed.  This  is  laid  down  by  Lord  Hard- 
wicke  in  Prowse  v.  Lord  Abingdon  (e).  It  does  not 
follow  that,  because  those  rules  of  construction  were 
originally  established  with  a  regard  to  the  benefit  of  the 
owner  of  the  inheritance,  they  are  to  be  followed  to  all 
the  consequences  to  which  a  regard  to  his  benefit  might 
lead.  If  a  gross  sum  be  directed  to  be  raised  for  portions 
of  younger  children  who  attain  twenty-one  or  marry, 
those  who  answer  the  conditions  will  take  the  whole 
among  them.  Evans  v.  Scott  (f)  was  not  a  case  of  that 
nature,  but  one  in  which  several  sums  were  given  to  the 
children  who  should  severally  answer  the  conditions. 
Lord  St.  Leonards^  in  the  passage  referred  to  on  the 
other  side,  states  the  general  rule  in  conformity  with  my 
argument.  The  cases  in  which  the  time  of  payment  has 
been  held  not  to  be  the  time  of  vesting  are  cases  in  which 
the  Court  had  to  choose  between  inconsistent  contin- 
gencies; Bradley  v.  Powell  (g).  In  Lord  Hinchinbroke 
V.  Seymour  {h),  referred  to  by  the  Respondents,  loose 
language  is  used  as  to  a  child's  not  wanting  a  portion ; 

but, 


(a)  2  1\  Wms,  659. 

(b)  1  Ffrn.  335. 

(c)  1  Bro.  C.  C.  124. 

(d)  2  Aik.  127. 


(e)  1  Atk.  482. 
(/)  I  H.o/L.  Co.  43. 
(g)  Ca,  Temp.  Talb.  193. 
(h)  1  B/o.  C.  C  394. 
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but,  as  the  case  is  now  understoodi  it  has  no  bearing  on 
the  present  question.  It  is  explained  by  Lord  Eldon  in 
Macqueen  v.  Farquhar  {a),  and  has  never  been  followed 
in  specie  where  an  appointment  to  an  infant  child  was 
made  bon&  fide  ;  Butcher  v.  Jack$on{b) ;  Fearony.Da^ 
hrisay  (c) ;  Beere  v.  Hoff mister  {d).  The  cases  cited  by 
Mr.  Turner  are  cases  where  no  particular  time  of  payment 
was  named ;  the  gift  was  vested  in  possession,  and  there 
was  nothing  to  prevent  the  receipt  of  it  but  the  personal 
inability  of  the  portlonist  to  give  a  discharge,  and  so  in 
Earl  Rivers  v.  Earl  Derby  (e).  As  to  costs,  the  Plain- 
tiff was  forced  into  Court  by  the  absolute  denial  of  his 
title,  and  it  is  too  severe  to  visit  him  with  costs,  because 
in  so  doubtful  a  case,  after  having  been  driven  to  litiga- 
tion, he  declined  to  accept  less  than  what  he  had  for  so 
many  years  been  treated  as  entitled  to. 

Judgment  reserved. 


The  Lord  Justice  Knight  Bruce. 

Aor.  20.  I  am  of  opinion,  that,  according  to  the  true  construc- 

tion of  the  will  of  Sir  Nathaniel  Thorold  and  the  deed 
of  the  29th  oi  August f  1771,  Mrs.  Gibbons^  who  attained 
her  majority  and  married,  but  did  not  survive  her  father, 
acquired  by  force  of  those  instruments,  as  one  of  the 
younger  children  of  the  marriage  between  Samuel  Jliorold 
(originally  called  Samuel  Canale)  and  Ann  Anderson^ 
a  vested  interest  in  a  share  of  the  2,000/.  charged  by 
that  deed,  and  that  the  interest  so  acquired  was  not 
divested,  taken  away,  or  destroyed,  by  the  circumstance 
that  Mrs.  Gibbons  died  in  his  lifetime.  I  think  that 
neither  by  the  will  nor  by  the  deed  nor  by  both  together 

was 


(o)  11  r«.  479. 
(6)  14  Sim.  444. 
(c)  14  BcQV,  635. 


(d)  23  Btav,  101. 
(c)  2  Vern,  72. 
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was  it  made  essential  to  the  title  of  any  younger  child  of       1660. 
the  marriage  to  a  share  in  the  2,000/.  that  that  younger 
child  should  survive  iSamue/  Thorold;  accordingly,  in  my  i, 

judgment,  there  having  been  seven  children  of  the  mar-  "oo"** 
riage,  three  only  of  whom  survived  their  father,  among 
which  three,  who  all  attained  majority,  were  the  eldest 
daughter  and  Mrs.  Moye,  a  younger  child,  her  share  in 
the  2,000/.  was  not  more  than  a  third,  if  it  was  so  much. 
Whether  it  was  less  than  a  third  we  have  been  relieved 
by  the  counsel  from  the  necessity  of  deciding,  and  I 
assume,  therefore,  that  it  was  not  less;  without,  however, 
giving  any  opinion  upon  the  point,  for  I  acknowledge 
myself  not  satisfied  that  neither  of  the  daughters  of 
Samuel  Thorold,  who  in  his  lifetime  died  infants  without 
having  married,  acquired  a  vested  interest  in  any  part  of 
the  2,000/. 

The  interpretation,  however,  of  the  two  instruments 
that  admits  Mrs.  Gibbons  among  those  who  severally 
acquired  vested  and  undefeated  interests  in  the  2,000/. 
appears  to  me  consistent  with  the  rules  and  idiom  of  the 
English  language,  with  reason  and  convenience,  and  with 
the  preponderance  of  authority  on  the  subject,  nor  at 
variance  with  any  intention  upon  the  part  of  Sir  iVo- 
thaniel  Thorold  or  Samuel  Thorold  to  be  collected  from 
either  the  will  or  the  settlement.  And  as  I  continue  of 
the  opinion  expressed  by  me  as  well  as  by  my  learned 
Brother  on  a  former  day,  that  the  amount  claimable  by 
the  Plaintiff  in  respect  of  Mrs.  Moye's  share  has  not  been 
increased  by  means  of  any  acts  or  conduct  on  the  part  of 
any  person,  I  must  hold  that  the  decree  gives  the  Plain- 
tiff at  least  as  much  of  the  2,000/.  as  he  is  entitled  to. 
But  I  consider  that  the  declaration  contained  in  it  had 
better  be  varied,  for  the  purpose  of  showing  that  the 
Court  does  not,  and  why  it  does  not,  decide,  whether 
Mrs.  Moyis  share  was  of  right  less  than  a  third.     With 
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1860.  regard  to  the  costs  of  the  suit,  the  assignment  demanded 
from  the  Plaintiff  was  not  made  by  him  a  ground  of 
objection  or  treated  by  him  as  material,  and  notwith- 
standing the  length  of  time  during  which  Mrs.  Moye 
was  treated  as  having  become  entitled  to  half  of  the 
2,000/.,  I  think  that  the  decree  does  justice  as  to  costs ; 
subject  to  this,  however,  that  as  among  the  Defendants 
the  arguments  concerning  the  costs  of  Sir  Charles  An* 
derson  and  Messrs.  Johnson  and  Bridgman  seem  not 
without  weight,  and  it  may  be  right  to  make  some  alter- 
ation under  this  head.  My  learned  Brother's  impression 
is,  that  the  Plaintiff  should  not  pay  the  whole  costs  of 
the  appeal,  and  though  doubting  whether  he  should  not 
do  so,  I  am  willing  that  of  the  appeal  he  should  pay  no 
costs  except  his  own  and  those  of  his  two  trustees. 

The  Lord  Justice  Turner,  after  stating  the  facts  of 
the  case,  proceeded  as  follows  : — 

Upon  the  hearing  of  the  appeal,  a  doubt  was  suggested 
whether  the  two  children  who  died  infants,  and  without 
having  been  married,  in  the  lifetime  of  the  father,  did  not 
also  take  vested  interests  in  the  settled  fund ;  but  this 
point  was  not  insisted  upon  on  the  part  of  the  De- 
fendants, and  it  is  unnecessary  therefore  for  us  to  give 
any  opinion  upon  it. 

It  is  well  settled,  as  a  general  rule,  that  legacies  or 
portions  charged  on  real  estate,  and  payable  at  a  future 
time,  do  not  vest  until  the  time  appointed  for  the  payment 
of  them,  but  upon  the  death  of  the  legatee  or  portioner 
before  that  time  lapse  and  sink  into  the  inheritance. 
This  rule,  however,  though  general,  is  not  universal. 
If  the  payment  of  the  legacy  or  portion  is  postponed, 
not  from  any  considerations  personal  to  the  legatee  or 
portioner,  but  simply  for  the  convenience  of  the  estate, 
the  legacy  or  portion  may  vest  notwithstanding  the  death 
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of  the  legatee  or  portioner  before  the  time  appointed  for 
payment.  The  Court,  seeing  the  purpose  for  which  the 
payment  was  postponed,  does  not  consider  the  postpone- 
ment to  draw  with  it  the  consequences  which  would 
otherwise  attach  upon  it.  It  does  not  allow  a  provision 
which  was  intended  for  one  purpose  to  be  used  for 
another  and  different  purpose.  In  such  cases  the  post- 
ponement of  payment  not  evidencing  the  intention  whe- 
ther the  legacy  or  portion  was  in  the  meantime  to  be 
vested  or  not,  the  Court  is  driven  to  resort  to  the 
other  parts  of  the  instrument  and  to  its  object  and  pur- 
pose in  order  to  ascertain  what  the  intention,  in  this 
respect,  may  have  been.  It  is  for  this  reason,  as  I  appre- 
hend, that  we  do  not  find  any  uniform  course  of  decision 
as  to  the  vesting  of  portions  payable  at  a  future  time ; 
that  in  some  cases  they  have  been  held  to  vest  in  chil- 
dren of  very  tender  years ;  in  other  cases,  only  in  children 
who  have  attained  the  age  or  position  at  which  the  por- 
tion would  be  required ;  and  again  in  other  cases,  although 
the  cases  of  this  latter  class  are  as  I  believe  very  rare, 
only  in  children  who  have  survived  their  parents.  Each 
case  has  depended  upon  the  construction  of  the  particular 
instrument  by  which  the  portions  have  been  given.  In 
the  case,  for  instance,  of  Bradley  v.  Powell  (a),  in  which 
a  child  who  died  in  the  father's  lifetime  was  held  not  to 
have  become  entitled  to  the  portion,  and  upon  which  so 
much  reliance  was  placed  on  the  part  of  the  Appellant, 
the  Court  evidently  proceeded  upon  the  ground  that  the 
instrument  distinctly  pointed  to  the  child's  surviving  the 
£ither,  and  so  again  in  the  case  of  Whatford  Y.Moore  (b). 


i860. 


In  the  case  before  us,  there  can,  I  think,  be  no  reason- 
able doubt  that  the  payment  of  the  portions  was  post- 
poned for  the  convenience  of  the  estate.     The  limitations 

of 
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of  the  settlement  seem  to  rae  to  indicate  plainly  that  the 
purpose  of  the  postponement  was  that  the  estate  might 
not  be  charged  with  the  portions  to  the  prejudice  either  of 
the  father  or  of  the  mother,  and  I  think,  therefore,  that  the 
time  when  the  portions  were  to  be  payable  cannot  govern 
the  question  when  they  were  to  become  vested,  but  that 
that  question  must  be  determined  on  the  construction 
of  the  other  parts  of  the  instrument  and  upon  ita  object 
and  purpose.  There  are  three  periods  at  which  the  por- 
tions may  have  been  intended  to  vest ;  the  period  of  the 
birth  of  the  children ;  the  period  at  which  they  would 
require  their  portions,  which,  according  to  the  ordinary 
habit  in  such  cases,  as  evidenced  by  the  usual  course  of 
settlement,  would  be  at  twenty-one,  or  as  to  daughters 
on  marriage ;  and  the  period  of  the  death  of  the  parents. 
Looking  both  to  the  language  and  to  the  purpose  of  this 
instrument,  I  can  see  nothing  which  in  anyway  imports 
that  the  portions  were  not  intended  to  vest  during  the 
lives  of  the  parents ;  and  to  adopt  the  period  of  the  death 
as  the  time  of  vesting,  would  be  to  deprive  the  provision 
of  that  certainty  which  it  must,  I  think,  &irly  be  taken 
to  have  been  the  object  of  the  settlement  to  secure.  It 
would  render  the  interests  of  the  children  contingent 
upon  their  surviving  their  parents,  and  deprive  them  of 
the  means  of  making  any  certain  provisions  for  their 
families  during  the  whole  of  their  parents*  lives.  This 
is  a  result  against  which  the  Court  has  struggled,  and 
successfully  struggled  in  many  cases,  and  I  think  there- 
fore that  we  should  not  be  justified  in  adopting  this 
period  as  the  time  of  vesting  in  the  absence  of  anything 
on  the  face  of  the  instrument  indicating  that  it  was  so 
intended.  Between  the  other  two  periods,  it  is  not,  as 
I  have  said,  necessary  for  us  to  decide ;  but  I  think  it 
right  to  state,  that  I  lean  to  the  opinion,  that,  in  this  par- 
ticular case,  the  true  period  of  vesting  was  at  twenty- 
one  or  as  to  daughters  on  marriage.     The  consequence 
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of  holding  the  portions  to  yest  at  the  birth  would  b^,        I860, 
that  the  shares  of  chHdren  dying  in  early  infaney  would      vT^^^ 
go  to  the  parent,  thus  contravening  the  purpose  of  the  «. 

settlement  by  giving  to  the  lather  what  was  intended  for  *^^^^ 
the  children ;  and  the  Court  in  these  cases  seems  to  have 
regarded  rather  the  purpose  than  the  words  of  the  instrji*' 
ment.  In  some  of  the  cases,  indeed,  the  Court  seems 
almost  to  have  carried  into  effect  the  purpose  of  the- 
instrument  in  opposition  to  the  words,  and  although  in 
the  later  cases  more  weight  has  been  given  to  the  terms 
of  the  instrument,  there  can  be  no  doubt  that  in  cases  of 
this  nature  very  great  attention  must  be  given  to  the  pur-* 
pose  of  the  instrument.  That  doctrine  is  to  be  found 
as  early  as  in  the  case  of  King  v.  Withers  (a),  and  it  may 
be  traced  through  all  the  cases.  It  is  to  be  observed,  too, 
that  in  this  case  the  instrument  merely  charges  the  2,000/. 
for  the  portions,  and  does  not  otherwise  purport  to  give 
them  to  the  children,  so  that  the  vesting  seems  to  be  left 
rather  upon  the  purpose  than  the  words  of  the  instru* 
ment.  It  not  being  necessary,  however,  to  decide  the 
point,  and  my  learned  Brother  thinking  it  better  that  the 
declaratory  part  of  the  decree  should  be  qualified  so  aa 
to  leave  the  question  between  these  two  periods  of  vest- 
ing undecided,  1  do  not  dissent  from  the  qualification 
which  he  has  suggested. 

It  was  said  for  the  Appellant,  that  in  all  the  cases  in 
which  the  periods  of  attaining  twenty-one  or  marrying 
had  been  held  to  be  the  periods  of  vesting,  there  was  some 
reference  to  those  periods  in  the  instruments  creating 
the  portions,  and  that  we  should  be  going  beyond  the 
authorities  in  adopting  those  periods  in  a  case  in  which 
there  was  no  such  reference ;  but  the  case  of  Brewin  v. 
JBrewin{b)  seems  to  me  to  warrant  the  conclusion  at 

which 
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which  we  have  arrived,  and  there  have  been  other  caaes 
to  the  same  eflfect. 

Another  point,  which  was  much  discussed  upon  the 
argument  of  this  appeal,  was  as  to  the  mode  in  which  the 
Master  of  the  Rolls  has  disposed  of  the  costs  of  the  suit. 
It  appears  that  in  the  progress  of  the  cause  an  offer  was 
made  on  the  part  of  the  infant  Defendant  to  pay  the 
Plaintiff  his  costs  and  one-third  of  the  2fl00L,  deducting 
the  50/.,  and  also  to  pay  the  costs  of  all  parties  up  to 
the  time  of  the  offer,  and  the  Master  of  the  Rolls,  by  the 
decree,  has  given  the  Plaintiff  the  costs  of  the  suit  up  to 
that  time,  and  thrown  upon  him  all  the  subsequent  costs. 
I  confess  that  I  am  not  altogether  satisfied  with  this 
mode  of  disposing  of  the  costs,  and  that  I  doubt  whether, 
having  regard  to  the  nature  of  the  question  and  to  the 
circumstances  of  the  case,  more  particularly  to  the  pay- 
ment which  had  been  made  to  the  other  daughter  and  to 
the  payment  of  the  interest  on  the  share  of  the  2,000/. 
which  was  claimed  by  the  Plaintiff,  the  more  proper 
course  might  not  have  been  to  have  given  the  Plaintiff 
no  costs  of  the  suit,  and  to  have  thrown  the  costs  of  the 
other  parties  upon  the  estate.  It  was  argued  on  the  part 
of  the  infant  Defendant  that  this  would  have  been  unjust 
to  her,  but  I  am  not  satisfied  of  this,  for  the  great 
expense  of  this  suit  has  arisen  from  the  number  of  the 
parties,  and  those  parties  were  rendered  necessary  by  the 
acts  of  those  who  preceded  the  infant  in  estate.  Costs, 
however,  are  much  in  the  discretion  of  the  Judge,  and  I 
do  not  think  it  would  be  right  to  alter  the  decree  in  this 
respect  merely  upon  the  ground  that,  had  the  case  been 
originally  before  me,  1  might  probably  have  arrived  at  a 
different  result  There  seems  to  have  been  some  mistake 
in  drawing  up  the  decree  as  to  the  costs  of  the  Defendant 
Anderson,  and  some  omission  as  to  the  costs  of  the  De- 
fendants  Johnson   and  Bridgman.     I  think  the  set  of 
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costs  allowed  to  Anderson  and  his  cestui  que  trust 
should  he  paid  to  Anderson^  and  that  the  costs  of  the 
Defendants  Johnson  and  Bridgman  should  be  provided 
for  upon  the  same  footing  as  those  of  the  other  parties 
interested  in  the  estate ;  but,  subject  to  the  alterations 
to  which  I  have  referred,  I  think  the  decree  inust  be 
affirmed. 


1860. 


As  to  the  costs  of  the  appeal,  I  think  the  Appellant 
should  pay  the  costs  of  his  trustees,  the  Defendants 
Mower  and  Moore ;  but,  under  the  circumstances  of  the 
case,  and  having  regard  to  the  mode  in  which  the  costs 
have  been  disposed  of  by  the  decree,  the  Appellant 
should  not  be  saddled  with  any  other  costs  of  the  appeal. 
The  other  Defendants  must  add  their  costs  to  the  in- 
cumbrances or  have  them  raised  out  of  the  estate. 


BOWSER  V.  MACLEAN. 
rpHIS  was  an  appeal  from  the  decision  of  Vice-Chan- 


X 


cellor  Stuart  allowing  a  demurrer  to  the  Plaintiff's 


Nov.  10, 12, 
21. 

Before  The 

Lord 
Chancellor 

bill,  and  refusing  a  motion  for  an  injunction  with  costs.  Lord 

Campbell. 

The  lord  may 

The  material  statements  on  the  bill,  which  was  filed  drive  carriages 
by  R.  Bowser,  J.  Humphries  and  T.  Peacock,  against  ^^^y^und™"" 

Sir  Charles  F.  Maclean,  were  to  the  following  effect: —  copyholds  of 

the  manor,  for 
the  purpose  of 
The  Plaintiff  Richard  Bowser  is  in  equity  seised  to  working  mines 

him  and  his  heirs  of  the  lands,  tenements,  hereditaments  manor,  but 
and  premises  called  the  Cockton  Hill  estate,  situate  in  no*  of  working 

^  mmes  beyond 

the  its  limits,  and 
a  bill  will  lie 
for  an  injunction  at  the  suit  of  a  copyholder  to  restrain  the  lord  from  using  the  tram- 
way for  the  latter  purpose;  nor  is  it  an  objection  to  such  a  bill  that  the  copyholder  is 
not  in  possession  of  the  surface,  but  has  let  it  to  a  tenant. 
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Maclka*. 


the  township  of  Barndgaie-im^AueUand  and  parish  of 
Saint  Andrew's  Auckland,  in  the  county  of  Durham^ 
and  such  estate  is  copyhold  or  customary  freehold  of  the 
manor  of  Bondgate-in^Auckland,  formerly  part  of  the 
possessions  of  the  see  of  Durfiam,  but  now  belonging  to 
and  vested  in  the  Ecclesiastical  Commissioners  in  right 
of  the  said  see ;  and,  in  accordance  with  a  custom  of  the 
said  manor  in  that  behalf,  the  said  estate  is  now  vested 
in  the  Plaintiffs  John  Humphries  and  Thomas  Peacseh, 
and  their  sequels,  as  tenants  on  the  rolls  of  the  court  of 
the  said  manor,  upon  trust  for  the  Plaintiff  JHehard 
Bowser^  his  heirs  and  assigns ;  and  the  Plaintiff  Richard 
Bowser  has  let  the  said  estate  for  nine  years  past  to  one 
Ralph  Hutchinson,  as  farmer  of  the  surface  thereof  only 
from  year  to  year. 


The  Defendant  Sir  Charles  Fitzroy  Maclean  is  the 
owner  or  proprietor  of  a  colliery  called  the  Woodhouu 
Close  Colliery,  the  pit  or  shaft  of  which  is  sunk  upon 
a  farm  called  the  Woodhouse  Close  Farm,  which  one 
Francis  Johnson  holds  under  lease  from  the  said  see 
of  Durham,  and  the  Defendant  is  lessee  of  and  works 
the  coal  mines  of  the  said  see  of  Durham  under  the 
copyhold  or  customary  lands  comprised  in  the  said 
manor  o(  Bondgate-in-Auchland,  and  the  said  Defendant 
draws  such  coals  to  the  bank  or  surface  at  the  said 
Woodhouse  Close  Colliery. 


The  Plaintiff  Richard  Bowser  recently  discovered 
that  the  Defendant,  Sir  Charles  Fitzroy  Maclean,  hsd 
for  some  time  past  been  working  or  getting  the  coal 
under  an  estate  called  the  Henhnowle  estate,  the  property 
of  Messrs.  Seymour,  and  no  part  or  parcel  of  the  said 
manor  of  Bondgate,  or  of  the  possessions  of  the  lords  or 
owners  of  the  said  manor,  or  of  the  lessors  of  the  said 
Woodhouse  Close  Colliery,  and  tlmt  the  Defendant  has 
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so  worked  and  brought  the  said  coals  from  the  said 
HenknowU  estate  to  the  surface  at  the  said  Woodhouse 
Close  Pit  by  conveying  the  same  by  an  underground 
railway  or  tram-road  through  the  said  Cockton  Hill 
estate  of  the  Plaintiff  Richard  Bowser,  and  that  the 
Defendant  has  also  drained  and  ventilated  the  workings 
of  the  said  Henknowle  coal  by  roads  or  ways  through  the 
said  Cockton  Hill  estate. 


1860. 


BowsiR 

V. 

Maclean. 


The  bill  also  stated  applications  to  the  Defendant  to 
desist  from  using  the  tramway,  and  that  he  had  not 
complied  with  them. 


The  prayer  was,  that  the  Defendant  Sir  Charles  Fitz- 
roy  Macleariy  his  viewers,  agents  and  workmen,  might 
be  restrained  by  injunction  from  conveying  any  coal  or 
other  produce  from  the  said  Henknowle  estate  through 
the  Cockton  Hill  estate,  or  any  part  thereof,  and  from 
making  or  allowing  any  road  or  way  to  remain  through 
the  said  Cockton  Hill  estate  for  the  purpose  of  con- 
veying any  such  coal  or  other  produce,  or  for  the  purpose 
of  draining  or  ventilating,  or  in  any  manner  working,  or 
enabling  or  assisting  the  Defendant  to  work  or  get  any 
coal  or  other  produce  out  of  the  said  Henknowle  estate, 
or  any  other  estate  or  property  not  comprised  in  and 
held  of  the  manor  of  Bondgate-in- Auckland,  That  an 
account  might  be  taken  of  all  coal  and  other  produce 
conveyed  from  the  Henknowle  estate  by  the  Defendant 
through  the  Cockton  Hill  estate,  and  also  of  all  coal  and 
other  produce  wrought  and  gotten  out  of  the  Henknowle 
estate  by  the  Defendant  which  had  been  drained  or 
ventilated  through  the  Cockton  Hill  estate,  and  that  the 
Defendant  might  pay  the  Plaintiff  Richard  Bowser  for 
all  the  underground  wayleave  and  privileges  which  he 
had  enjoyed  in  working  and  getting  the  coal,  and  also 
the  damage  sustained  by  the  Plaintiff  Richard  Bowser 
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from  the  said  acts  of  the  Defendant  Sir  Charles  Fiizrojf 
Maclean. 

The  arguments  urged  by  counsel  upon  the  appeal  arc 
stated  in  the  judgment 


Mr.  Malins  and  Mr.  T,  BaieSf  in  support  of  the  biU« 
cited  Mitchell  v.  Dors  {a);  HaKsan  y.  Oardinerlh); 
Lewis  V.  Branthwaite  (c) ;  Keyse  y.  Powell  {d) ;  Farrow 
V.  VannUart{e)\  Powell  y.  Aihen(,f)\  The  Earl  of 
Mexborough  y.  Bower  (g) ;  Thomas  y.  Oakley  (A) ;  Chrey 
y.  Duke  of  Northumberland  (i). 

Mr.  W,  D.  Lewis  and  Mr.  N.  Xdndley,  eontri,  cited 
Deere  v.  &uef/  (k) ;  t/eni«  College  y.  Bloom{l) ;  CowUmf 
y.  Higginson  (m). 


Mr.  ilfa/tiu  replied. 


Judgment  reseryed. 


JVotf.  21. 


7%e  Lord  Chancellor. 

I  am  of  opinion  that  in  this  case  the  demurrer  ought 
to  haye  been  oyerruled. 


The  objection  to  the  bill  chiefly  relied  upon  in  the 
Court  below  was  that  the  Plaintiffs  show  no  title  to  the 
place  in  which  the  wrong  complained  of  is  alleged  to 

have 

(a)  6  Vet  146.  (g)  7  Bmw.  127. 

(b)  7  Vti,  305—308.  (A)  18  Ve^  184. 
(r)  2  B.  *  Ad,  437.                          (i)  17  Vei,  281. 

{d)  2  FAL  Sf  Bl  132.  (k)  1  Myi  ^  Cr.  516. 

(f)  1  Railw.  Ca.  602.  (/)  1  Amb.  54. 

(/)  4  K.  4  J.  343.  («)  4  Mu,  4  ir.  345. 
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have  been  committed,  and  no  possession  of  the  subsoil  of 
Cockton  Hill  estate,  through  which  runs  the  way  im- 
properly used  by  the  Defendant.  But  the  bill  alleges 
that  the  Plaintiffs  are  seised  of  Cockton  Hill  estate, 
which  is  described  as  copyhold  or  customary  freehold  of 
the  manor  of  Bondgatey  and  that  the  surface  only  of  this 
estate  is  let  to  one  Hutchinson  as  farmer  thereof  from 
year  to  year.  Prim^  facie  the  soil  from  the  surface  to 
the  centre  of  the  earth  belongs  to  the  Plaintiffs,  and  the 
possession  of  the  whole,  except  the  surface  so  let,  remains 
in  the  Plaintiffs.  This  being  copyhold  the  property  in 
the  minerals  is  in  the  lords  of  the  manor,  and  they  have 
let  all  the  coal  mines  within  the  manor  of  Bondgate  to 
the  Defendant.  For  the  working  of  these  mines  the 
Defendant  has  a  right  to  make  a  tramway  through  the 
subsoil  of  the  Cockton  Hill  estate,  and  to  carry  along 
this  tramway  any  coals  which  he  may  dig  within  the 
manor.  But  the  Defendant  has  no  right  to  drive  car- 
riages along  this  tramway  for  any  other  purpose  besides 
working  the  minerals,  &c.,  within  the  manor.  But  the 
bill  avers  that  he  drives  along  this  tramway  carriages 
loaded  with  coals  dug  beyond  the  limits  of  the  manor, 
that  he  may  bring  them  to  the  surface  by  a  pit  within  the 
manor.  Now  this  is  clearly  an  illegal  use  of  the  tramway, 
for  the  Defendant  as  lessee  of  the  coal  strata  within  the 
manor  is  justified  only  in  making  such  a  use  of  the  sub- 
soil of  the  copyhold  tefnements  as  the  lord  himself  might 
make  for  working  the  coal  within  the  manor.  Without 
working  the  coal  within  tlie  manor,  the  lord  could  not 
lawfully  make  a  tramway  through  the  subsoil  of  the 
manor  for  the  purpose  of  carrying  upon  it  coals  dug  else- 
where, and  if  he  did  he  would  be  liable  to  an  action  of 
trespass  at  the  suit  of  the  copyhold  tenants.  As  little  can 
he  lawfully  use  the  tramroad  which  he  has  made  lawfully 
for  the  carriage  of  coals  within  the  manor  for  the  purpose 
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of  driving  along  it  carriages  loaded  with  coals  dug  beyond 
the  limits  of  the  manor. 

But  it  is  said  that  the  Plaintiffs  are  not  in  a  situation 
to  sue  for  this  wrong  as,  on.  account  of  the  leases  of  the 
surface  and  the  minerals,  they  show  no  title  or  possession, 
and  they  cannot  be  damnified  by  the  alleged  wrong.  I  am 
of  opinion,  however,  that  the  alleged  lease  of  the  minerals 
to  the  Defendant  can  be  no  more  than  a  transfer  to  him 
of  what  might  have  been  lawfully  done  by  the  lord  of  the 
manor  for  working  the  minerals.  The  possession  still 
remains  in  the  copyholder  subject  to  the  property  of  the 
minerals  being  in  the  lord  and  the  easements  of  the  lord 
in  working  the  minerals.  The  \kw  upon  this  subject  is 
fully  settled  by  the  two  cases  of  Lewis  y.Branthw(xiie(a), 
and  Ket/se  v.  Powell  (&).  I  am  inclined  to  think  that  a 
mistake  has  been  committed  in  not  distinguishing  between 
a  copyhold  tenement  with  minerals  under  it,  and  freehold 
land  leased  with  a  reservation  of  the  minerals,  or  freehold 
land,  where  the  surface  belongs  to  one  owner  and  the 
subsoil,  containing  minerals,  belongs  to  another,  as 
separate  tenements  divided  from  each  other  vertically, 
instead  of  laterally.  If  this  had  been  such  freehold 
land  the  owner  of  the  surface  could  not  have  complained 
of  the  making  or  of  the  excess  in  using  a  tramway 
through  the  subsoil.  But  the  Plaintiffs  seised  in  fee  of 
this  copyhold,  though,  at  the  will  of  the  lord,  afler 
letting  the  surface  only,  are  in  possession  of  the  subsoil, 
subject  to  the  rights  of  the  lord  in  getting  the  minerals 
according  to  the  custom  of  the  manor.  Therefore,  they 
are  injured  by  the  unlawful  use  of  the  tramway.  The 
amount  of  the  injury,  if  infinitesimally  small,  is  immaterial 
in  considering  whether  this  demurrer  should  be  allowed 
or  overruled. 

According 


(fl)  2  B.  4  Ad.  437. 


(b)  2  Ell.  4-  Bl.  132. 
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According  to  the  short-hand  writer's  note  the  Vice- 
Chancellor  rested  his  decision  on  this,  that  ''the  Plaintiff 
Bowser  has  not  averred  that  the  tramway  is  his/*  But 
there  was  no  necessity  for  such  a  specific  averment  if  the 
bill  avers  facts  showing  that  the  subsoil  over  which 
the  tramway  is  carried  belongs  to  Bowser  and  is  in  his 
possession,  subject  to  the  lord*s  property  in  the  minerals 
and  the  Defendant's  eadement.  The  bill  avers,  that  the 
Defendant  having  got  coals  under  the  Henknowle  estate, 
beyond  the  limits  of  the  manor  of  Bondgate^  had  brought 
these  coals  by  the  tramroad  through  the  Cockton  Hill 
estate  of  the  Plaintiff  Bowser^  and  also  had  drained  and 
ventilated  the  workings  of  the  Henknowle  coal  by  roads 
or  ways  through  the  said  Cockton  Hill  estate.  Such 
allegations  seem  to  me  to  place  the  Defendant  in  the 
same  condition  of  liability  as  if  he  had  had  no  interest 
whatsoever  in  the  minerals  under  the  Cockton  Hill  estsiie, 
or  any  part  of  the  manor  of  Bondgate^  and  he  had  been 
a  wrongdoer  in  the  making  of  the  tramway,  as  well  as  in 
the  use  of  it.  For  these  reasons  the  objection,  that  the 
Plaintiffs  show  no  title  in,  and  no  injury  to,  themselves, 
seems  to  me  to  be  untenable. 


1860. 


Bowser 
Maclean. 


But  the  counsel  for  the  Defendant  have  strenuously 
argued  before  me  that,  if  this  were  so,  still  the  Plain- 
tiff are  confined  to  an  action  of  trespass  or  some  other 
legal  remedy.  In  considering  this  objection  we  must 
bear  in  mind  that  the  bill  complains  of  a  secret  and 
clandestine  use  of  the  railway,  that  the  Defendant  is 
charged  with  making  a  profit  by  this  surreptitious  use  of 
the  way,  and  that  the  bill  contains  the  statement  of  the 
Defendant  having  broken  the  soil  in  the  mines  under 
Cockton  Hill  estate,  belonging  to  the  Plaintiffs,  for  the 
purpose  of  making  a  communication  between  these  mines 
and  another  mine  in  his  occupation  beyond  the  limits  of 
the  manor,  and  having  ventilated  this  mine  with  air  from 

the 
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the  mines  within  the  manor,  obtained  by  the  barrier 
between  them  being  thus  broken.  Can  it  be  said  that 
all  this  is  a  mere  dry  trespass,  for  which  a  Court  of 
Equity  will  supply  no  remedy  ?  Deere  v.  Guest  (a),  was 
very  properly  cited  on  behalf  of  the  Respondent;  but,  in 
that  case,  there  were  not  the  circumstances  of  aggravation 
which  characterize  the  present  case.  In  subsequent 
cases,  where  such  circumstances  have  occurred,  an  in- 
junction has  been  granted;  and  let  me  remark  that  I  am 
not  here  called  upon  to  decide  that  an  injunction  shall  be 
granted,  but  to  consider  whether  it  be  so  clear  that  an 
injunction  cannot  be  granted,  that  the  bill  is  demurable. 


I  do  not  think  that  Thomas  v.  Oakley  (&),  and  similar 
cases,  where  there  has  been  an  exportation  of  valuable 
minerals  or  a  destruction  of  part  of  the  inheritance,  are 
authorities  in  support  of  the  present  suit.  But  Lord 
Mexborovgh  v.  Bower  {c)\  Powell  v.  Aiken  {d)y  and 
Farrow  v.  Vansittart  (c),  are  at  least  authorities  to  show 
that  under  such  a  bill  as  this  it  is  possible  that,  con- 
sistently with  the  principles  of  equity,  it  may  turn  out 
that  the  Plaintiffs  are  entitled  to  some  part  of  the  remedy 
which  they  pray.  I  am  far  from  saying  that  the  allega- 
tions in  the  bill,  if  sufficient  to  require  an  answer,  con- 
clusively show  that  the  Plaintiffs  are  entitled  to  the 
injunction  prayed  for,  or  to  the  account  or  discovery. 
Upon  an  answer  and  evidence  it  may  turn  out  on  the 
hearing  that,  from  acquiescence  and  the  minuteness  of  the 
injury,  or  some  right  which  the  Defendant  may  disclose, 
the  Court  may  refuse  the  injunction  and  dismiss  the  bill. 
But  the  demurrer  for  want  of  equity  I  think  cannot  hold, 
and,  reversing  the  decision  of  the  Vice-Chancellor,  1 
must  order  that  the  demurrer  be  overruled  with  costs. 


(«)   1  JUy.  4-  Cr.  516. 
(6)  18  r«.  1S4. 
(c)  7  Bea9,  127. 


{d)  i  K.^J.  343. 
(e)  1  Railw.  Ca.  602. 
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V.  ELLIOTT.  Nov.  15, 16. 

24. 
npHIS  was  an  appeal  from  an  order  for  an  injunction     Before  The 

granted  by  Vice-Chancellor  Wood.  Chm^Uor 

Lord 

The  fads  of  the  case  are  fully  stated  in  the  report  of        ..' 
the   hearing   below    in   Messrs.  Johnson  8^  Hemming's  company  was 

ReporU(a).  empowered  by 

i^         ^  ^  it8  special  act 

to  take  lands. 

The  following  short  summary  of  them  is  sufficient  for  ^^is  were  to  be 
the  purposes  of  the  present  report.  reserved  to  the 

vendor,  who 
was  to  be  at 

The  Plaintiffs  were  a  company  in  which,  by  various  {||^^  ^  ^^^ 

•^     "^  '     •'  them,  causing 

acts  of  parliament,  all  the  rights  and  privileges  of  the  no  damage  or 
Durham  Junction  Railway  Company  had  become  vested.  the^wSlway  • 

and  by  another 

The  Durham  Junction  Railway  Company  was  incor-  clause  of  the 

^  *      ^  act  It  was  pro- 

porated  by  the  Durham  Railway  J  junction  Act,  1834,  vided  that,  on 
4  Will,  4,  c.  Ivii,  which,  amongst  other  enactments,  con-  ^iS,iii°fwent^ 
tains  the  following : —  yards  of  any 

masonry  or 

Sect.  12.  ''And  whereas  the  said  railway  is  intended  building  of  the 
to  be  carried  over  the  river  Wear,  at  or  near  to  a  place  ©^^f'the* 

called  minerals  might 
require  the 
(fl)   ro/.  1,  p.  145.  company  to 

purchase  the 
minerals  within  that  range,  or,  on  their  neglect  to  do  so,  might  work  them  in  the  usual 
and  ordinary  way,  doing  no  avoidable  damage. 

The  company  in  1837  purchased  land  from  the  Defendant  under  their  compulsory 
power^  for  the  purpose  of  erecting  a  bridge,  which  was  accordingly  built  and  com- 
pleted ro  1838.  On  the  lessee  of  the  minerals  from  the  vendor  notifying  to  the  com- 
pany bis  intention  of  renewing  the  working  of  the  minerals,  which  had  been  abandoned 
since  1791 — Held,  a  proper  case  for  granting  an  injunction — as  to  land  within  the 
twenty  yards,  against  working  so  as  to  cause  damagp  until  the  conditions  of  the  act  had 
been  aatisBed ;  and  as  to  other  workings  beneath  or  adjoining  the  company's  land, 
affainst  working  so  as  to  affect  the  stability  of  the  bridge,  or  the  railway  or  other  works 
of  tlM  company. 
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called  Biddicky  in  the  county  of  Durham^  by  means  of 
a  bridge  or  viaduct;  and  whereas  it  is  expedient  to 
provide  against  the  injury  that  may  be  occasioned  thereby 
to  the  free  navigation  of  the  said  river,  be  it  therefore 
enacted  that  the  said  railway  company  shall,  and  they 
are  hereby  required,  at  their  own  expense  to  build  in  a 
proper  manner  a  good,  firm  and  substantial  bridge  or 
viaduct  of  brick,  stone,  wood  or  iron,  or  of  all  or  any  of 
these  materials,  over  the  said  river;  and  that  the  piers 
of  the  said  bridge  or  viaduct  shall  be  placed  in  such 
situations  and  be  constructed  in  such  manner  as  shall  be 
required  by  Sir  John  Rennie,  or  other  the  person  ap- 
pointed by  the  Lords  Commissioners  of  the  Admiralty, 
under  and  by  virtue  of  an  act  passed  in  the  eleventh 
year  of  the  reign  of  King  George  the  Fourth,  intituled 
*  An  Act  for  the  Improvement  and  Preservation  of  the 
River  Wear,  and  Port  and  Harbour  of  Sunderland^  in 
the  County  Palatine  of  Durham ;  and  that  the  spring  of 
the  arch  of  the  bridge  or  viaduct,  in  case  an  arch  shall 
be  used,  shall  commence  at  a  point  not  being  less  than 
thirty-five  feet  above  the  surface  of  the  water  according  * 
to  the  low  water  level  thereof." 


Sect.  ^.  "  Provided  always,  and  be  it  further  enacted, 
that  nothing  in  this  act  contained  shall  extend  to  give  to 
the  said  company  any  coal,  stone,  slate  or  other  mineral 
under  any  lands,  tenements  or  hereditaments  purchased 
by  the  company  under  the  authority  of  this  act  (except 
only  so  much  of  such  stone,  slate  or  mineral  as  shall  be 
necessary  to  be  dug  or  carried  away  or  used  for  the  pur- 
poses of  this  act),  but  all  such  coal,  stone,  slate  or 
mineral  not  necessary  to  be  so  dug,  carried  away  or 
used  as  aforesaid  shall  be  deemed  to  be  excepted  out  of 
the  purchase  of  such  lands,  tenements  and  hereditaments, 
and  may  be  worked  by  the  respective  owners  and  lessees 
of  such  coal,  stone,  slate  or  mineral  under  th^  said  lands, 

tenements 
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tenements  and  hereditaments^  or  under  the  railway  or 
other  works  of  the  said  company,  as  if  this  act  had  not 
been  passed,  so  that  no  damage  or  obstruction  be  done 
or  thereby  occur  to  or  in  such  railway  or  other  works : 
provided^  nevertheless,  that  in  case  any  damage  or  ob- 
struction shall  be  so  done  or  occur  to  or  in  such  railway 
or  other  works,  the  same  shall  be  forthwith  repaired  or 
removed  (as  the  case  may  require)  by  and  at  the  ex- 
pense  of  the  respective  owners  or  lessees  of  such  coal, 
stone,  slate  or  mineral  as  aforesaid ;  and,  if  the  same 
shall  not  forthwith  be  done,  it  shall  be  lawful  for  the 
said  company  to  repair  such  damage,  or  to  remove  such 
obstruction,  and  to  recover  the  expenses  attending  the 
same,  in  case  of  neglect  or  refusal  to  pay  the  same 
within  twenty  days  after  demand  thereof,  by  distress  and 
sale  of  the  goods  and  chattels  of  such  respective  owners 
or  lessees,  or  by  action  of  debt,  or  on  the  case,  in  any 
of  his  Majesty's  Courts  of  Record  at  Westminster  J" 


North- 
Eastbrn 
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V. 

Elliott. 


Sect.  28.  "  Provided  also,  and  be  it  further  enacted, 
that  whenever,  in  the  working  or  getting  of  any  such 
coal,  stone,  slate  or  mineral,  the  owners  or  lessees  thereof, 
or  other  persons  working  the  same,  shall  approach  within 
twenty  yards  of  any  masonry  or  building  belonging  to 
the  said  company,  the  person  directing  the  working  of 
any  such  coal,  stone,  slate  or  mineral  shall  give  notice 
in  writing  thereof  to  the  said  company,  and  within 
fourteen  days  after  the  service  of  such  notice  the  said 
company,  or  the  directors  of  the  said  company  to  be 
appointed  as  hereinafter  mentioned,  may  deliver  to  such 
person  a  declaration  in  writing,  under  the  common  seal 
of  the  said  company,  that  they  require  the  coal,  stone, 
slate  or  mineral  under  such  masonry  or  building,  so 
lying  within  twenty  yards  thereof  (or  so  much  thereof  as 
shall  be  specified  in  the  said  declaration)  to  be  reserved 
for  the  protection  of  such  masonry  or  building ;  and  in 

that 
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that  case  the  said  company  shall  purchase  and  pay  the 
persons  entitled  to  the  same  for  the  coal,  stone^  slate  or 
mineral  so  reierved ;  and  in  case  the  said  company  and 
Such  person  shall  not  agree  as  to  the  price  to  be  paid 
for  the  said  coal,  stone,  slate  or  mineral  so  resenred,  the 
name  shall  be  settled  by  a  jory  in  manner  hereinafter  men- 
tioned. And  in  case  the  said  company  or  the  said  directors 
shall  not  deliver  such  declaration  as  hereinbefore  men- 
tioned, the  said  owners,  lessees  or  other  persons  may  work 
or  get  the  said  coal,  stone,  slate  or  mineral  under  the  said 
masonry  or  buildings ;  provided  the  same  be  worked  in 
the  usual  and  ordinary  manner  of  working  mines,  and  that 
no  avoidable  damage  be  done  to  the  masonry  or  buildings.*' 


In  1837  the  Durham  Junction  Railway  Company 
purchased,  under  the  compulsory  powers  of  their  act,  a 
strip  of  land  forming  part  of  the  estate  of  a  Mr.  Boulcotif 
and  abutting  on  the  river  Wear.  The  purchase  of  the 
land  was  effected  by  the  company  with  a  view  to  its 
forming  the  foundation  of  the  abutment  of  one  end  of  a 
bridge  of  great  weight,  which  they  had  commenced 
building  over  the  river  Wear  pursuant  to  the  provision 
to  that  effect  contained  in  the  12th  section  of  their  act. 
This  bridge,  known  as  the  Victoria  Bridge^  was  com- 
pleted in  the  year  1838,  the  abuttal  of  one  end  thereof 
resting  upon  the  purchased  land  as  a  foundation.  At 
the  time  of  the  purchase  there  was  beneath  the  land 
purchased  and  a  large  tract  of  the  adjoining  land, 
belonging  to  Mr.  Soulcott,  an  old  mine,  the  workings 
of  which,  having  been  drowned  in  1791,  were  then 
abandoned,  and  the  mine  had  ever  since  remained  full 
of  water.  From  1791  to  the  time  of  the  filing  of  the 
bill  the  water  had  stood  in  the  shaft  communicating  with 
levels  under  the  purchased  land  to  the  height  of  about 
eighty  fathoms  above  those  levels.  From  the  evidence, 
it  appeared  that  vertical  support  was  afforded  to  th6 

surface 
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surface  of  the  purchased  land  chiefly  by  pillars  left  in 
the  mine,  but  that  a  considerable  per-centage  of  the  sup* 
port  was  given  by  the  hydrostatic  pressure  of  the  water 
communicated  from  the  shaft.  There  was  also  evidence 
tending  to  show,  that  the  removal  of  the  water  from  the 
levels  of  the  mine  would  be  likely  to  weaken  the  pillars. 
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In  1859,  the  Defendant,  who  had  become  the  sole 
lessee  of  the  mines  and  minerals  underneath  the  pur- 
chased land  and  underneath  the  adjacent  lands  of 
Mr.  Soulcotty  under  a  lease  granted  by  Mr.  Boulcott  in 
1856  to  the  Defendant  and  another,  notified  to  the 
Plaintiflfs  his  intention  to  work  the  mines,  and  for  that 
purpose  to  pump  the  water  out  of  the  shaft. 


The  company  then  filed  the  bill  in  this  suit,  praying 
for  an  injunction  to  restrain  the  Defendant  from  taking 
away  any  of  the  water  or  coal  underneath  the  purchased 
land  or  the  land  adjoining  thereto,  which  was  necessary 
for  the  stability  or  security  of  the  Victoria  Bridge, 
Upon  the  cause  coming  on  to  be  heard  on  motion  for 
decree,  the  Vice-Chancellor  made  an  order  to  the  effect 
that  the  Defendant  should  be  restrained  from  taking  away 
any  of  the  coal,  stone,  slate  or  minerals  ft*om  underneath 
the  Plaintiffs*  land  purchased  by  the  Durham  Junction 
Railway  Company  from  Boulcott,  or  any  land  within 
twenty  yards  of  any  masonry  or  buildings  belonging  to 
the  company,  or  from  otherwise  working  the  mines  under 
the  said  piece  of  land  or  within  such  range  of  twenty 
yards  in  such  a  manner  as  to  occasion  any  damage  or 
destruction  to  the  railway  or  other  works  of  the  com- 
pany, unless  such  notice  should  have  been  first  given  by 
him  as  is  required  by  the  S8th  section  of  the  Durham 
Junction  Railway  Act  of  1834,  and  the  company  should 
have  neglected  to  deliver  such  declaration  as  in  that 
section  named ;   and  that  the  Defendant  should  further 

be 
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be  restrained  from  working  any  of  the  minerals  under  or 
in  the  land  adjoining  the  said  piece  of  land,  the  property 
of  the  company,  and  not  being  within  twenty  yards 
of  any  masonry  or  building  belonging  to  the  company, 
in  such  a  manner  as  to  affect  the  stability  of  the  Victoria 
Bridge  and  railway,  or  other  works  in  the  bill  men- 
tioned. The  order  to  be  without  prejudice  to  the  De- 
fendant's right  to  pump  out  or  otherwise  remove  the  water 
in  the  shaft  in  the  bill  mentioned,  the  Court  being  of 
opinion  that  he  was  entitled  to  drain  the  said  shaft. 

Mr.  Rolt^  Mr.  Dickinson  and  Mr.  Hannen  in  support 
of  the  appeal. 

The  Plaintiffs  have  not  alleged  by  their  bill,  and  cer- 
tainly not  proved,  that  damage  would  be  occasioned  to 
the  railway  by  the  works  contemplated  by  the  Defendant 
There  is  nothing  therefore  to  support  the  injunction, 
which  ought  not  to  have  been  granted  upon  a  mere  alle- 
gation of  probable  damage ;  Earlof  Ripon  v.  Hobari  (a); 
Haines  y.  Taylor  (b).  We  do  not  dispute  the  right  to 
lateral  support  in  the  case  of  a  voluntary  conveyance; 
Humphries  v.  Brogden  (c) ;  but  we  say  that  the  rule 
ceases  to  be  applicable  if  the  conveyance  by  which  the 
warranty  of  support  is  supposed  to  be  given  is  not  a 
voluntary  conveyance,  but  a  compulsory  conveyance 
under  an  act  of  parliament;  Fletcher  v.  The  Great 
Western  Railway  Company  (d)\  Rowbotham  v.  Wil* 
son  (e).  The  terms  of  the  injunction,  even  if  the  Plaintiffs 
are  entitled  to  one,  are  too  vague,  and  do  not  deffne  with 
sufficient  clearness  the  acts  which  the  Defendant  is  to  be 
prohibited  from  doing ;  Cother  v.  The  Midland  Railway 
Company  (/).  They  cited  also  The  Dudley  Canal  Navi- 
gation Company  v.  Grazebrook  {g). 

Sir 


(a)  3  Afy/.  4^  K.  169. 
(6)   10  Beav,  75. 
(f)  12  Q.  B.  739. 
(d)  4  Hurl.  Sf  A.  242. 


{e)  6  £//.  Sf  BL  593 ;  8  £//.  4 
BL  123. 
(/)  2  Phil,  469. 
(g)  1  B.  4  Ad,  59. 
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Sir  Hugh  Cairns,  Mr.  Mellish  and  Mr.  Hobhouse  for 
the  Respondents. 

The  act  was  never  intended  to  have  the  eSect  of  de- 
priving the  company  of  that  support^  both  vertical  and 
lateral;  which  they  would  have  been  entitled  to  under  an 
ordinary  conveyance  from  an  owner  in  fee.  The  con- 
veyance in  this  case  is  in  the  form  given  in  the  21st 
section  of  the  act,  and  the  true  intent  and  meaning  of 
the  terms  of  that  conveyance  is,  that  the  land  is  con- 
veyed for  the  purpose  of  constructing  the  railway  and 
erecting  the  necessary  works  upon  it.  The  terms  of  the 
conveyance  give  the  right  of  support  unless  the  act  of 
parliament  takes  it  away.  The  27th  section  in  terms 
gives  that  right,  so  far  from  taking  it  away.  The  act 
gives  the  company  no  power  to  purchase  the  adjacent 
land  situate  more  than  twenty  yards  from  any  masonry 
or  building  belonging  to  the  company,  and  if  they  have 
no  right  of  support,  it  may  then  become  impossible  for 
tbem  to  make  the  railway,  the  construction  of  which  is 
authorized  by  the  act ;  The  Dudley  Caned  Navigation 
Company  v.  Grazebrook(a)\  The  Caledonian  Railway 
Company  v.  Sprot  (i) ;  The  Caledonian  Railway  Com- 
pany V.  Lord  Belhaven  (c) ;  The  Imperial  Gaslight  Com- 
pany V.  Broadbent  (d). 

Mr.  Dichhison,  in   reply,  cited    The  Lancashire  and 
Yorkshire  Railway  Company  v.  Evans  {e). 

Judgment  reserved. 
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TTie  Lord  Chancellor. 

I  am  of  opinion  that  the  injunction  appealed  against 
has  been  properly  granted.     The  Appellant  begins  by 

objecting 

(fl)  1  B.  Sf  Ad.  59.  (d)  7  H.  of  L.  Cos.  600. 

(6)  2  Mucq,  449.  (e)   15  Bean.  322. 

(c)  3  Macp  56. 


Nov,  24. 
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objecting  that  the  injunction  ought  to  have  been  refund 
on  the  ground  that  the  Plaintiffs  have  not  alleged  by 
their  bill  nor  proved  any  act  of  the  Defendant  by  which 
they  are  injured,  or  any  threat  of  the  Defendant  to«do 
any  act  by  which  Uiey  can  be  injured.  But  the  bill 
alleges  that  the  Defendant  in  the  month  of  February^ 
1859,  served  the  Plaintiffs  with  a  notice  of  his  intention 
to  work  the  mines  underneath  the  land  purchased  from 
Mr.  Boukoit,  on  which  the  Victoria  Bridge  is  erected, 
and  underneath  the  adjoining  land;  that  the  Plaintiffs 
immediately  warned  the  Defendant  that  he  could  not 
take  away  the  coal  from  under  the  said  piece  of  land  or 
the  adjoining  land  without  endangering  the  Victoria 
Bridge  and  infringing  the  rights  of  the  Plaintiffs ;  that 
on  receipt  of  such  warning  the  Defendant  discontinued 
the  proceedings  which  he  had  commenced,  but  afterwards 
notified  to  the  Plaintiffs  his  intention  to  resume  such 
proceedings ;  that  the  Defendant  is  still  threatening  and 
intending  to  resume  such  proceedings ;  that  the  support 
of  the  coal  underneath  and  adjoining  to  the  said  piece  of 
land  is  necessary  to  the  stability  of  the  said  VictorUn 
Bridge^  and  that  great  and  irreparable  damage  will  ensue 
to  the  Plaintiffs  if  the  Defendant  is  allowed  to  resume 
his  works. 


The  Defendant,  by  his  answer,  does  not  deny  these 
allegations  as  to  his  acts  and  intentions,  and,  on  the 
contrary,  he  insists  on  his  right  to  do  all  that  he  had 
threatened  to  do,  and  he  very  explicitly  expresses  his 
desire  that  his  right  to  do  so  should  be  judicially 
determined.  The  notice  was  in  evidence  and  the  affidavit 
of  Richard  Kechals  shows  that  it  was  to  be  acted  upon. 
Where  then  is  the  use  of  citing  cases  to  prove  (what  19 
not  disputed)  that  to  obtain  an  injunction  it  is  necessary 
to  show  that  an  injury  has  been  done  or  threatened  to  the 
party  who  asks  it  ? 

The 
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The  first  part  of  this  injunction  applying  to  minerals 
under  the  land  on  which  the  bridge  stands  is  objected  Co 
on  the  authority  of  the  case  of  the  Dudley  Canal  Company 
V.  Grazebrook  (a).  But  the  act  of  parliament  to  be  con<- 
stnied  in  that  case  is  materially  different  from  the  act  of 
parliament  on  which  the  present  case  depends.  In  this 
act  of  parliament  the  27th  section  reserves  the  minerals 
under  the  railway  or  other  works  of  the  company,  and 
declares  that  they  may  be  worked  as  if  the  act  had  not 
passed,  '*  so  that  no  damage  or  obstruction  be  done  or 
thereby  occur  to  or  in  such  railway  or  other  works.'* 
This  section  extends  to  all  the  land  to  be  purchased  for 
the  use  of  the  railway,  and  is  quite  in  harmony  with  the 
S8th  section,  which  provides  for  what  is  to  be  done  when 
the  owners  of  the  minerals  approach  within  twenty  yards 
of  any  masonry  or  buildings  belonging  to  the  company, 
when  a  notice  is  to  be  given  to  the  company,  and  the 
company  may  purchase  the  minerals  under  such  masonry 
or  building  so  lying  within  twenty  yards  thereof,  to  be 
reserved  for  the  protection  of  such  masonry  or  buildings, 
and  in  case  the  company  do  not  require  to  purchase  such 
minerals  under  the  said  masonry  or  buildings,  the  persons 
to  whom  the  minerals  are  reserved  may  work  and  get  the 
said  minerals  under  the  said  masonry  or  buildings,  pro- 
vided the  same  be  worked  in  the  usual  and  ordinary 
manner  of  working  mines,  and  that  no  avoidable  damage 
be  done  to  the  said  masonry  or  buildings. 


NOBTH- 
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But  the  great  struggle  which  the  Appellant  has  made 
has  been  against  the  right  of  lateral  support  claimed  for 
the  bridge  and  the  Und  on  which  it  stands,  to  be  afforded 
by  the  adjacent  land  of  the  Defendant.  He  freely 
admits  the  general  law  upon  this  subject  as  settled  by 
Humphries  v.  Brogden{Jb\  and  subsequent  cases,  and 

acknowledges 


(a)  1  h.  if  Ad.  59. 


(6)  12  Q.  B.  739. 
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acknowledges  that  the  Plaintiflfs  would  have  been  entitled 
to  the  lateral  support  which  they  claim,  if  Boulcott  had 
voluntarily  sold  and  conveyed  the  land  on  which  the 
bridge  is  erected.  He  denies  this  right  to  lateral  support 
because  Boulcott  sold  and  conveyed  the  land  under  the 
compulsory  powers  of  an  act  of  parliament.  But  can  it 
be  supposed  that  the  legislature  intended  that,  when  the 
owner  of  the  land  had  so  sold  and  conveyed  it  for  a 
particular  purpose,  he  could,  in  derogation  of  his  grant, 
deprive  it  of  lateral  support,  without  which  it  must  be 
wholly  unfit  for  the  purpose  for  which  it  was  sold  and 
conveyed  ?  The  conveyance,  which  refers  to  the  act  of 
parliament,  coupled  with  the  plan  shown  upon  it  denoting 
the  part  of  the  land  on  which  the  abutment  of  the 
bridge  was  to  be  constructed,  clearly  indicated  the  purpose 
to  which  the  land  was  to  be  applied,  and  can  it  be  sup- 
posed that  the  vendor,  when  the  bridge  was  erected, 
should  be  at  liberty  to  withdraw  from  it  the  lateral 
support,  without  which  it  could  not  stand  ?  He  suffers 
no  hardship  from  the  restraint,  for  when  the  value  of  the 
land  on  which  the  bridge  was  to  be  erected  was  estimated 
the  possible  deterioration  of  the  adjoining  land,  by  reason 
of  the  support  required  from  it,  would  necessarily  be 
taken  into  consideration.  It  is  objected  that  this  bridge 
across  the  Wear  is  a  wonderful  work  of  engineering  art, 
requiring  extraordinary  support,  and  that  there  was  upon 
the  conveyance  no  specification  of  its  elevation  or  of  its 
materials.  But,  although  the  bridge  be  of  one  arch  of 
extraordinary  span,  there  is  no  reason  to  believe  that  it 
was  not  skilfully  and  prudently  planned  and  executed, 
and  in  the  Court  below  the  Defendant  took  no  such  point 
against  the  injunction.  The  power  of  the  legislature  to 
deal  with  such  matters  cannot  be  disputed  ;  and  when  the 
legislature  required  such  a  conveyance  to  be  executed, 
must  not  the  conveyance,  when  executed,  have  all  the 
usual  incidents  of  such  a  conveyance,  and  must  not  the 
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estate,  thereby  vested  in  the  purchasers,  have  all  the 
usual  rights,  privileges  and  protection  to  which  such  an 
estate  is  entitled  ? 

However,  it  is  unnecessary  further  to  reason  upon  the 
subject,  for  the  law  which  the  Plaintiffs  contend  for  was 
solemnly  laid  down  and  acted  upon  by  the  House  of 
Lords  in  the  recent  case  of  the  Caledonian  Hallway 
Company  v.  Sprot  (a).  Reliance  is  placed  by  the 
Appellant  on  the  subsequent  case  of  Fletcher  v.  The 
Great  Western  Railway  Company  (i) ;  but  an  inferior 
Court  could  not  overrule  the  decision  of  the  House  of 
Lords,  and  (as  might  be  expected)  the  two  cases  when 
compared  together  are  in  their  facts  and  circumstances 
materially  different 

Nothing  remains  but  the  objection,  that  even  if  the 
Plaintiffs  were  entitled  to  an  injunction,  both  as  to  work- 
ing the  minerals  under  their  own  land  and  under  the 
Defendant's  land,  this  injunction  is  too  sweeping  and  in- 
definite, and  the  injunction  ought  to  have  exactly  described 
and  ascertained  the  portion  of  the  Defendant's  land  to 
which  the  injunction  was  to  apply.  In  my  opinion  it 
would  have  been  absurd  to  have  attempted  k  priori  to 
determine  how  near  the  Defendant  should  be  allowed  to 
work  to  the  Plaintiffs'  railway  or  other  works,  or  to  draw 
a  line  for  his  guidance ;  and  the  injunction  is  properly 
framed  when  it  forbids  the  taking  of  the  minerals  in  the 
Plaintiffs'  land  purchased  from  Boulcott,  or  in  the  ad- 
joining land  held  by  the  Defendant,  which  had  belonged 
to  Boulcott  when  he  executed  the  conveyance  under 
which  the  Plaintiffs  claim,  ''  in  such  manner  as  to  affect 
the  stability  of  the  Victoria  Bridge  or  the  railway  or 
other  works  of  the    Plaintiffs  in  the   bill    mentioned." 

The 
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1860.  The  right  is  thus  determined  as  the  Defendant  in  his 

^*'^^'*"*^  answer  expressed  a  desire  that  it  should  be,  and  the  Dc- 

Eastern  fendant  at  his  peril  is  required  to  observe  the  plain  and 

Rail.  Co.  simple  rule  which  the  Court  has  laid  down  for  him.     I 

Bliiott.  am  therefore  of  opinion  that  the  appeal  should  be  dis- 
missed  with  costs. 


Nov.  21,  23,  BOCK  V.  GORRISSEN. 

26. 

Before  The  rilHIS  was  an  appeal  from  the  decision  of  the  Master 

Chancellor  ^^  ^^^  Rolls,  holding  that  the  Respondents  were  en- 

I^rd  titled  to  a  lien  on  certain  Mexican  Bonds  which  had  been 

^     .         **  deposited  with  some  of  the  Respondents,  and  on  this 

Foreign  cor-  ^  .  zw       .ii 

retpondenta  of  ground  dismissing  the  Plaintitrs  bill. 

a  lAntdon  firm 
direct  the  firm 

to  purchase  for  For  some  time  previously  and  up  to  the  month  of 
Bondstoaspe-  November,  1857,  Johann  Julius  Lomtr  and  David 
cified  amount,  Qustav  Uhde,  two  of  the  Defendants,  carried  on  the 
price,  and  to  business  of  merchants  in  partnership  at  Hamburgh^ 
hold  the  bond*  „„ j^j.  ^^^  g^yi^  ^^  firm  of  "  Julius  Lomer  Sr  Uhde'' and 

at  the  disposal  ...  v  9 

ofthecorre-      traded  chiefly  with  Mexico. 

spondents. 

The  London 

firm  make  and      The  Defendants  August  William  Gorrissen,  Vincent 

chase,  and         Amandus   Bufftl  and    Gottlieb   Adolph   Frendentheil, 

write  to  the  ^^q  previously  and  up  to  the  month  of  November,  1857, 
correspondents  .  t       i       .  /»  .  i  .     • 

that  they  will.    Carried  on  the  business  of  merchants  m  partnership  m 

Sr,re2nthe  ^^^^^^'  ^^^^^  ^^e  style  of  "  Gorrissen,  H'uffel  &  Co.," 
bonds  for  safe    acted  as  correspondents  of  Lomer  bi  Uhde  in  London^ 

that^th^  letters  *'^^  received   and   paid   money   on    their    behalf,  and 

constituted  a  occasionally 

special  con- 
tract sufiicient 

to  exclude  a  general  lien  on  the  part  of  the  London  firm,  if  tliey  would  otherwise 
have  been  entitled  to  any. 

^  Senible,  that  a  general  lien  cannot  be  claimed  according  to  any  general  law  of  prin- 
cipal and  agent,  but  only  as  arising  from  dealings  in  some  particular  trade,  as  to 
which  a  custom  to  that  effect  has  been  established. 
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occasionally   accepted  bills    of  exchange  drawn   upon        1860. 
them  by  the  PlaintiSs,  who  made  remittances  to  secure 
or   reimburse   the  London  firm  in  respect    of  such  re- 
mittances. 

On  the  18th  ibJune^  1857,  the  Hamburgh  firm  wrote 
to  the  London  firm  as  follows: — 

"  If  you  can  buy  Mexican  £3  per  Cent.  Bonds  at 
22L  10«.  per  cent.,  and,  as  you  arranged  with  our  Lamer^ 
will  draw  on  us  there-against  at  three  months*  date,  but 
charge  in  the  whole  for  the  purchase  and  drafts  only 
one-half  per  cent,  on  the  actual  value  for  commission, 
we  request  you  will  take  10,000/.  for  us  and  hold  them 
at  our  disposal.** 

The  London  firm  accordingly  bought  on  behalf  of  the 
Hamhurgh  firm  sixty-nine  Mexican  Bonds,  purporting 
to  secure  10,000/.  sterling,  and  on  the  2nd  of  July  the 
London  firm  apprised  the  Hamburgh  firm  of  the  pur- 
chase by  a  letter  in  the  following  terms :  — 

"  Our  last  of  the  29th  ult  we  presume  to  be  in  your 
possession,  and  the  object  of  the  present  is  to  intimate  to 
you  that  we  have  effected  the  purchase  of  10,000/. 
Mexican  £3  per  Cents,  at  your  limit.  We  hand  you 
annexed  the  account  thereof,  the  amount  of  which, 
2,2671.  1 5s.  Id.,  with  which  we  debit  you,  we  will  reim- 
burse ourselves  upon  you  to-morrow  at  the  exchange  of 
the  day." 

The  account  annexed  to  the  last-mentioned  letter  was 
as  follows : — 

"  Messrs.  Jul.  Lomer  ^  Uhde,  Hamburgh,  Drs. 

To  bought  by  their  order  and  for  their  ac- 
count 10,000/.  £S  per  Cent.  Mexican  Bonds  at 

22/.  10*.  percent 2,260/.*' 

GG2  The 
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18G0.  I'he  expenses  and  commission  and  stamps  made  the 

amount  2^7/.  I5s.  Id. 

The  next  day,  July  Srd,  the  London  firm  drew  drafts 
on  the  Hamburgh  firm  for  the  amount  of  their  account 
in  respect  of  this  transaction  (£,267/.  ISs.  Id.  and  the 
stamp),  which  were  duly  honored  and  paid  at  maturity. 

On  the  4th  of  July  the  Hamburgh  firm  wrote  to  the 
London  firm  as  follows : — 

"  Hamburgh,  4th  July,  1857. 
"  Messrs.  G.  H.  6^  Co.,  London. 

*'  Leaving  untouched  the  dispositions  in  your  favor  of 
the  ^th  ulto.  and  :?nd  inst.,  we  have  booked  in  con- 
formity your  account  for  10,000/.  Mexican  £3  per  Cent 
Bonds,  2,267/.  155.,  and  expect  to-morrow  advice  of  your 
drafts,  which  shall  be  duly  honored  for  this  amount.  Of 
what  do  the  petty  charges  (4s.  6d.)  in  this  account  con- 
sist? We  request  you  in  the  meanwhile  to  keep  the 
bonds  in  safe  custody,  and  at  your  convenience  to  give  us 
the  numbers  of  the  same." 

On  the  6th  day  of  July,  1857,  the  London  firm 
sent  to  the  Hamburgh  firm  a  letter  to  the  purport 
following: — 

''  Since  the  despatch  of  our  respects  of  the  3rd  instant 
we  received  your  favour  of  the  following  day. 

''  In  compliance  with  your  wish  we  will,  until  further 
orders,  retain  for  safe  custody  the  10,000/.  £3  per  Cent 
Mexican  Bonds  bought  for  you,  and  we  annex  at  foot 
a  statement  of  the  numbers  of  these  papers  for  con- 
venient service." 

And  at  the  foot  of  the  letter  was  annexed  a  list  of  the 
numbers  of  the  bonds. 

On  the  19th  of  November  the  London  firm  wrote  to 

the 
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the  Hamburgh  firm,  to  state  that  they  had  been  com-        1860. 
pelled  to  stop  payment.     The  letter  proceeded  in  these 
terms. 

'^  The  misfortune  which  has  overtaken  us  is,  without 
doubt,  already  known  to  you.  The  blows  which  we 
sustained  have  been  too  hard  to  allow  of  the  possibility 
of  saving  ourselves.  We  have  deeply  to  regret  that  you 
also  are  interested  with  us ;  we  can,  however,  give  you 
the  assurance  that  your  Mexican  Bonds  lying  with  us  are 
unjeopardized.*' 

On  the  same  19th  of  Nooember  the  Hamburgh  firm 
wrote  to  the  London  firm — "  We  request  you  to  send  us 
the  10,000/.  Mexican  Bonds  by  post,  registered,  and  with 
declaration  of  value." 

To  this  the  London  firm,  on  the  gist  of  November^  re- 
plied as  follows: — 

"  Your  wish  for  us  to  send  you  the  10,000Z.  Mexican 
Bonds  resting  with  us  we  are  not,  alas,  in  a  position  to 
comply  with,  since  it  is  not  permitted  to  us  to  part  with 
them  until  the  whole  of  our  liabilities  with  you  are  run 
off.  Meanwhile  the  bonds  are  in  safe  keeping  with  us, 
and  you  may  be  quite  easy  as  to  that.** 

The  affairs  of  the  London  house  were  wound  up  under 
an  inspectorship  deed,  pursuant  to  the  2S4th  section  of 
the  Bankrupt  Law  Consolidation  Act,  1849. 

The  Hamburgh  firm  also  suspended  their  payments, 
and  the  Plaintiffs,  in  December ^  1857,  were  appointed 
by  the  Court  of  Commerce  of  Hamburgh  to  be  co-admi- 
nistrators of  their  estate. 

The  inspectors  of  the  London  firm  refused  to  give  up 
the  bonds  to  the  administrators  of  the  Hamburgh  firm 

until 
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I860.  utiiil  they  had  been  paid  the  balance  of  what  was  due 
from  the  Hamburgh  to  the  London  firm^  and  which  was 
stated  to  amount  to  7^000/. 


Bock 

V. 

GoaaiMiv. 


The  bill  was  filed  by  the  administrators  of  the  Ham- 
burgh firm  against  the  London  firm  and  their  inspectors, 
praying  that  the  Defendants  might  be  ordered  to  deliver 
up  the  Mexican  Bonds  to  the  Plaintiffs. 

The  Defendants  insisted  that,  by  custom  and  course 
of  dealing,  the  London  firm  were,  as  factors  and  foreign 
bankers,  entitled  to  a  lien  on  all  goods,  monies  and 
securities  of  the  Hamburgh  firm  in  their  hands,  to  cover, 
and  as  an  indemnity  against,  the  general  balance  due  to 
them  from  the  Hamburgh  firm. 

The  Master  of  the  Rolls,  in  giving  judgment,  said  (a) 
he  was  at  a  loss  to  discover  in  the  letters  anything 
amounting  to  any  special  contract  or  agreement  as  to  the 
manner  or  conditions  on  which  the  bonds  were  to  be 
held.  His  Honor  considered  the  expressions  used  those 
of  a  simple  ordinary  transaction,  by  which  a  person 
employed  as  agent  by  a  principal  to  buy  bonds  for  him 
did  so,  and  informed  him  that  he  had  executed  his  com- 
mission. That  if  the  London  firm  had  been  instructed 
to  buy  the  bonds  for  the  purpose  of  being  handed  over 
to  or  to  be  held  at  the  order  of  a  third  person,  the  case 
would  have  assumed  a  very  different  aspect,  but  that 
these  bonds  were  bought  by  the  London  firm  as  agents 
of  the  Hamburgh  firm  for  that  purpose,  and  were 
held  by  them  under  their  entire  control  merely  as  the 
agents  of  the  Hamburgh  house.  His  Honor  was  of 
opinion,  that  the  first  contention  of  the  Plaintifls 
failed,  and  that  such  expressions  as  to  be  '*  held  at 
our  disposal,*^  and  the   like,    amounted    to    no   special 

contract 

(o)  The  Reporters  are  indebted      Judgment  below, 
to  Mr.  Beavan  for  a  note  of  the 
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contract  or  evidence  of  a  deposit  for   any  particular        I860, 
purpose.       The    case    of   the    Plaintiffs  must    there- 
fore, his  Honor   held,  depend  upon  whether,  on    the 
general  law,  and  having  regard  to  the  peculiar  relation 
of  these  two  firms  towards  each  other,  the  London  firm 
could  retain  the  bonds,  which  had  been  fully  and  duly 
paid  for,  until  the  balance  due  to  them  from  the  ffam- 
burgh  house  on  account  of  other  transactions  had  beet 
satisfied.     His   Honor  was  of  opinion  that  they  could 
The  nature  of  the  dealing  between  the  Hamburgh  firn 
and  the  London  firm  appeared  to  his  Honor  from  the 
evidence,  especially  from  the  correspondence,  to  have 
been  of  this  character, — that  the  Hamburgh  firm  was  ir 
the  habit  of  employing  the  London  firm  to  enter  into 
speculations   on   their  behalf   in    securities  and   other 
matters  in  the  London  market,  and  that  when  the  Ham^ 
burgh  firm  bought  from  English  manufacturers  goods  to 
be  consigned  to  them  in  Hamburgh,  they  occasionally 
opened  a  credit  with  the  London  firm  in  favor  of  the 
shippers  of  their  goods,  and  remitted  money  and  bills  to 
meet  the  charges  of  the  Defendants,  and  that  for  all 
these  purposes  they  were  employed  by  the  Hamburgh 
firm,  and  acted  as  their  agents.     Upon  the  most  careful 
examination   of  the  agreements  of  the   PlaintifiTs,   his 
Honor  was  unable  to  discover  any  principle  which  would 
entitle  a  factor  to  a  lien  for  his  general  balance  on  the 
goods  of  his  principal,  which  would  not  apply  to  the 
case  of  such  an  agency  as  that  which  existed  in  the 
present  case  or  which  would  not  entitle  the  Defendants 
to  a  lien  for  their  general  balance  on  any  securities 
which  came  into  their  possession  as  such  agents  of  the 
Hamburgh  firm.      It  being  established  by  the  case  of 
Brandao  v.  Bamett  (a)  and  by  several  other  cases  that  this 
lien  exists  in  the  case  of  bankers,  and  by  the  case  of 
Jones  V.  Peppercorne  (6)  that  the  lien  exists  in  case  of 

brokers 
(a)  12  CI.  ^  F.  798.  (6)  1  Mm.  430. 
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1860.  brokers,  his  Honor  asked  upon  what  reasonable  principle 
an  exception  could  be  made  in  the  case  of  a  firm  in 
London  employed  by  a  principal  abroad  to  buy  and  sell 
securities  in  the  London  market.  His  Honor  was  of 
opinion,  wholly  independently  of  any  evidence  of  custom, 
that,  according  to  the  general  law  of  agent  and  principal 
in  mercantile  dealings  and  transactions,  the  Defendants 
were  entitled  to  a  lien  on  these  bonds  for  their  general 
balance,  and  that,  accordingly,  the  only  decree  which  be 
could  make  in  this  suit  was  to  dismiss  the  bill,  and  he 
decreed  accordingly. 

From  this  decision  the  Plaintifls  now  appealed. 

Mr.  R.  Palmer^  Mr.  De  Gex  and  Mr.  Gumey  in 
support  of  the  appeal. 

There  are  two  questions  in  this  case : — 1st.  Whether 
the  London  house  had  any  general  lien  independently  of 
special  contract.  2ndly.  If  they  had,  is  not  the  special 
contract  in  this  case  sufficient  to  exclude  such  a  lien. 
Now  the  Hamburgh  firm  had  no  dealings  with  the 
London  firm,  either  as  bankers  or  as  factors.  The  mere 
drawing  and  re-drawing  of  bills  between  merchants  will 
not  create  the  relation  of  banker  and  customer  between 
them ;  Richardson  v.  Bradshaw  (a) ;  Hanker/  v.  Jones {b). 
Nor  were  they  factors;  the  circumstance  of  one  mer- 
chant requiring  another  to  buy  for  him  shares  will  not 
make  the  latter  the  factor  of  the  former.  But  if  by  a 
strained  construction  of  the  words  **  banker  and  factor* 
you  could  apply  those  terms  to  the  London  firm,  still  the 
money  would  be  due  to  them  in  one  character  while 
their  right  to  retain  was  in  the  other,  and  there  would  be 
no  lien;  Dixon  v.  Stansfield {c) \   Weldonw,  Gould {d). 

And 

(fl)  1  Atk.  128.  (c)  10  C.  B.398. 

(6)  Cowp.  745.  (</)  3  Etp.  268. 


Bock 

V, 
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And  we  further  submit  that  there  is  no  law  entitling  an        I860. 

agent  as  such  merely  to  a  lien,  unless  he  is  one  of  such 

a  description  as  to  be  within  some  general  custom  which 

has  been  established,  giving  him  a  title  to  a  general  lien.     C<>»»'»»**'- 

But  in  the  next  place,  we  submit  that,  whatever  might 
have  been  the  rights  of  the  parties  independently  of 
contract,  here  the  contract  excludes  any  right  of  lien ; 
Brandao  v.  Bamett  (a). 

They  also  referred  to  Walker  v.  Birch  (6) ;  Lucas  v. 
Dorrien  (c) ;  Buchanan  v.  Findlay  (d) ;  Forth  v.  Simp- 
son (e) ;  Jackson  v.  Cummins  (/). 

Mr.  Selwyn  and  Mr.  Gurney  appeared  for  the  Ham- 
burgh firm. 

Mr.  Follett  and  Mr.  Druce,  for  the  inspectors  under 
the  deed  of  arrangement  executed  by  the  London  firm. 

The  evidence  shows  that  the  London  firm  were  factors, 
and  as  such  they  have  a  general  lien  on  all  the  pro- 
perty of  the  principal  coming  to  their  hands  ;  Zinck  v. 
Walker  (g).  At  all  events  they  were  their  agents.  [  The 
Lord  Chancellor  :  You  must  bring  the  person  within 
a  particular  class  of  agents  to  establish  a  general  lien.] 
This  agency  can  only  be  regarded  as  that  of  a  factor.  No 
other  relation  than  that  of  factor  and  principal  is  made 
out  by  the  evidence.  Dixon  v.  Stansfield  (h\  cited  on 
the  other  side,  is  in  our  favor,  for  the  dealings  here  were 
wholly  those  between  principal  and  factor. 

With 

(fl)  12  CL  if  Fin.  787,  798,  (e)  13  Q.  B.680. 

800,  806,  807,  808,  809.  (/)  5  M.  if  W.  342. 

(6)  6  r.  R.25S.  (g)  2  W,  BL  1154. 

(c)  7  Taunt.  278.  (h)  10  C.  B.  398. 

(rf)  9  B.^C.  738. 
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1860.  With  respect  to  the  argument  upon  the  special  con- 

tracty  the  words  '^at  our  disposal,**  which  are  relied 
upon,  only  mean  "  hold  them  for  us,**  and  do  not  import  any 
special  contract.  If  a  customer  told  his  bankers  to  hold 
securities  at  his  disposal,  would  such  a  direction  create 
any  contract  difierept  from  that  which  would  exist  inde- 
pendently of  it  ?  A  banker  or  a  factor  necessarily  holds 
his  principal's  goods  at  the  disposal  of  the  latter,  but  not 
so  as  to  exclude  the  lien  of  the  former.  [The  Lord 
Chancellor:  Is  it  the  argument  that  these  words  have 
no  operation  ?]  We  submit  that  to  displace  the  implied 
contract  for  a  lien  arising  from  custom^  a  clear  stipula- 
tion must  be  made  out  inconsistent  with  the  implied  con- 
tract, and  that  no  such  inconsistent  stipulation  is  here 
established. 

They  referred  to  Jones  v.  Peppercorne  (a). 

Mr.  Lloyd  and  Mr.  Baggallay  for  the  London  firm. 

Mr.  A.  E.  Miller  for  bill  holders. 

The  following  authorities  were  also  referred  to: — 
Wallace  v.  Woodgate{b)\  Oiks  v.  Perkins  {c);  Chase 
V.  Westmore^d). 

Mr.  jR.  Palmer  in  reply. 

Judgment  reserved. 


TTie  Lord  Chancellor. 

Nov,  26.  In  this  case  I  do  not  think  it  necessary  to  give  any 

opinion  as  to  whether,  if  the  bonds  in  question  had  been 

purchased 

(o)  1  John,i30.  (r)  9  East,  12. 

(6)  i?y.  4-  Moo,  193.  ((/)  5  Mau,  ^  S,  180. 
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purchased  by  the  London  house  for  the  Hamburgh  1860. 
house  in  the  common  course  of  their  dealings,  without 
any  special  agreement  confined  to  this  particular  trans- 
action,  the  London  house  would  have  had  a  general  lien 
on  the  bonds  in  respect  of  all  the  liabilities  of  the  Ham" 
burgh  house.  But  I  am  bound  to  say  that  I  cannot 
entirely  concur  in  the  view  which  his  Honor  the  Master 
of  the  Rolls  appears  to  have  taken  of  this  question,  if 
he  said,  according  to  the  report  of  his  judgment  in  the 
Jurist,  ''  wholly  independent  of  any  evidence  of  custom 
according  to  the  general  law  of  principal  and  agent  in 
mercantile  dealings  and  transactions,  the  Defendants  are 
entitled  to  a  lien  on  these  bonds  for  their  general 
balance."  I  do  not  think  that  a  general  lien  can  be 
claimed  according  to  any  general  law  of  principal  and 
agent.  The  law  of  England  does  not  favor  general 
liens,  and  I  apprehend  that  a  general  lien  can  only  be 
claimed  as  arising  from  dealings  in  a  particular  trade  or 
line  of  business,  such  as  wharfingers,  factors  and  bankers, 
in  which  the  custom  of  a  general  lien  has  been  judicially 
proved  and  acknowledged,  or  upon  express  evidence 
being  given  that,  according  to  the  established  custom  in 
some  other  trade  or  line  of  business,  a  general  lien  is 
claimed  and  allowed.  I  rather  think,  however,  that  his 
Honor,  without  intending  to  lay  down  any  universal 
rule  for  giving  a  general  lien  in  all  dealings  between 
principal  and  agent,  arrived  at  the  conclusion  that  from 
the  dealings  between  these  two  houses,  they  came  within 
the  category  of  '^  factors*'  or  ^'  bankers,'*  with  respect  to 
whom  it  has  been  proved,  and  often  judicially  acknow- 
ledged, that  there  is  a  general  lien,  unless  where  there  is 
an  express  agreement  to  the  contrary  or  a  particular 
mode  of  dealing  inconsistent  with  a  general  lien. 

Whatever  the  rights  of  these  parties  might  have  been, 
had  there   been   no   special   agreement   between   them 

respecting 
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1860.  respecting  the  purchase  and  custody  of  these  bonds,  I 
am  of  opinion  that  the  evidence  proves  such  a  special 
agreement  to  have  existed,  that  this  special  agreement 
negatives  the  claim  set  up  on  behalf  of  the  London 
house  of  a  general  lien,  and  that  the  decree  ought  to 
have  been  in  favor  of  the  Plaintifls. 

Looking  at  the  whole  of  the  correspondence  between 
the  two  houses  concerning  these  bonds  from  first  to  last, 
I  think  that  this  is  shown  to  have  been  a  separate,  isolated 
dealing  on  a  particular  footing,  which  was  meant  to  be 
and  was  (in  mercantile  language)  ''  brought  to  a  point," 
and  that  according  to  express  stipulation  between  the 
parties  the  bonds,  when  purchased  and  paid  for,  might 
at  any  time  have  been  demanded  by  the  Hamburgh  house 
from  the  custody  of  the  London  house,  and  disposed  of 
as  the  Hamburgh  house  might  think  proper. 

The  order  to  purchase  was  given  by  Lomer  ^  Co.y 
the  Hamburgh  house,  to  Huffel  In  Co,^  the  London 
house,  in  the  letter  of  the  18th  June,  1857,  in  these 
words : — 

''If  you  can  buy  Mexican  £3  per  Cent.  Bonds  at 
221.  lOs.  per  cent.,  and,  as  you  arranged  with  our 
Mr.  Lomer,  will  draw  on  us  there-against  at  three  months 
date,  but  charge  in  the  whole  for  the  purchase  and 
drafts  only  one-half  per  cent,  on  the  actual  value  for 
commission,  we  request  you  will  take  10,000/.  for  us, 
and  hold  them  at  our  disposal.  This  order  remains  in 
force  eight  to  ten  days.  Should  unfavourable  news 
arrive,  we  leave  it  to  you  to  execute  the  order  or  not." 

Here  there  is  a  particular  stipulation  for  the  time  and 
manner  in  which  Huffell  ^  Co.  were  to  be  reimbursed 
for  their  advance,  a  particular  stipulation  for  the  exact 
amount  of  the  commission,  and  a  particular  stipulation 

for 
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for  the  bonds  when  purchased  by  Huffel  ^  Co.  being        1860. 
held  by  them  at  the  disposal  of  Lomer  b;  Co.     Huffel 
^  Co.  were  not  to  give  any  general  credit  to  Lomer  &  Co. 
for  the  price  of  the  bonds,  and  the  price  of  the  bonds 
was  not  to  be  mixed  up  with  their  general  dealings. 

The  order  being  accepted  according  to  the  terms  pro- 
posed, Huffel  ^  Co.  purchased  and  paid  for  the  bonds, 
and  in  their  letter  of  the  ^nd  of  July,  1857,  say: 

"  This  to  inform  you  that  we  have  effected  the  pur- 
chase of  10,000/.  Mexican  £S  per  Cents,  at  your  limit. 
We  hand  you  annexed  the  account  thereof,  the  amount 
of  which  is  2,2671.  1 5s.  Id.,  with  which  we  debit  you. 
We  will  reimburse  ourselves  upon  you  to-morrow  at  the 
exchange  of  the  day." 

Accordingly  on  the  3rd  of  July,  Huffel  ^  Co.  wrote 
aa  follows : 

'^Herewith   we  advise  you  that  against  the   amount 

of  our  bought  note  for  10,000/.  £3  per  Cent  Mexicans 

of  2,267/.  \5s.  Id.,  together  with  3/.  XQs.  5d.  stamps  and 

brokerage,  together  2,2711.  5s.  6d.,  we   this  day  took 

the  liberty  to  issue  the  following  drafts  upon  you  : — 

B«»18,616  10  0 
4,064  10 

8,000    0  0    3  months  date,  order  J.  H.  Droege. 

0,227    6  0    3  months  date,  order  Kraeutler  jr  MiemUe, 


0) 
>  3  months  date,  order  Saalfeld  Brothers. 


B««>30,607  11    0 

which  we  recommend  to  your  kind  protection,  and  by 
which,  at  the  exchange  of  13  per  S\,  we  balance  the  above 
transaction  under  the  usual  reserve.*' 

On   the  4th  of  July,  Lomer  Sf  Co.  wrote  to  Huffel 
&  Co.  :— 

"We   have    booked  in  conformity  your  account  for 

10,000/. 
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1860.  10,000/;  Mexican  £3  per  Cent.  Bonds  for  2,267t  15«., 
and  expect  to-morrow  advice  of  your  drafts,  which  shall 
be  duly  honored  for  this  amount  Of  what  do  the  petty 
charges  (4«.  6d.)  in  this  account  consist  ?  We  request 
you  in  the  meanwhile  to  keep  the  bonds  in  safe  custody, 
and  at  your  convenience  to  give  us  the  numbers  of  the 
same.** 

It  is  said  that  the  request  to  keep  the  bonds  in  safe 
custody  is  only  an  expression  of  what  otherwise  was  to 
be  implied,  and  therefore  to  be  entirely  disregarded ;  but 
is  it  not  rather  to  be  understood  in  reference  to  the  term 
in  the  original  order,  that  the  bonds  were  to  be  at  the 
disposal  of  the  purchasers  ? 

Huffel  ^  Co.  seem  to  have  attached  this  meaning  to 
it,  and  to  have  considered  that  it  was  a  special  stipulation 
with  respect  to  these  bonds,  for  in  their  letter  of  the 
5th  of  July  they  say  : — "  In  compliance  with  your  wish 
we  will  until  further  orders  retain  for  safe  custody  the 
10,000/.  £3  per  Cent.  Mexican  Bonds  bought  for  you." 
Is  not  this  a  promise  that,  retaining  bonds  in  their  safe 
custody  till  an  order  should  come  for  their  being  de- 
livered up,  when  such  an  order  came  the  bonds  should 
be  delivered  up  and  disposed  of  according  to  the  order? 

On  the  10th  of  August ^  Lomer  ^  Co.  wrote  to  Huffel 
Sf  Co,  that  they  have  paid  the  bills  drawn  for  the  price 
of  the  bonds,  "  balancing  your  invoice  of  £10,000  £3 
per  Cent.  Mexican  Bonds  which  remain  with  you,  inclusive 
of  stamps  and  brokerage,  amounting  to  2,271/.  6«.  6rf.'' 

I  must  say  that  I  think  Huffel  ^  Co.  were  now  mere 
custodians  of  the  bonds,  without  any  right  of  lien  either 
general  or  special.  Nothing  further  occurs  in  the 
correspondence   touching    the    bonds   till    the    19th  of 

November, 
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November^  1857,  when  Lower  Sf  Co.*  having  lieard  a  1860. 
report  that  Hiiffel  ^  Co,  were  in  difficulties,  wrote  a 
letter  to  them  alluding  to  the  report  and  containing  this 
important  postscript, — '*  We  request  you  to  send  us  the 
10,000/.  Mexican  Bonds  by  post,  registered,  and  with 
declaration  of  value." 

On  the  same  19th  of  November,  Huffel  ^  Co.  wrote  a 
letter  to  Lomer  ^  Co.  announcing  that  they  had  actually 
stopped  payment,  and  adding : — "  We  have  deeply  to 
regret  that  you  are  also  interested  with  us.  We  can, 
however,  give  you  the  assurance  that  your  Mexican 
Bonds  lying  with  us  are  unjeopardized,  and  the  greatest 
care  will  be  taken  of  the  interest  of  all  our  creditors." 

The  only  other  material  letter  is  one  of  tlie  19th  of 
December^  from  Lomer  ^  Co.,  in  which  they  announce 
that  they  too  have  been  obliged  to  stop  payment,  and  to 
Huffel  ^  Co. : — *'  We  regret  that  you  have  not  sent  us 
the  10,000/.  Mexican  Bonds,  as  we  probably  should 
have  given  them  as  your  security  for  your  drafts  upon 
us,  or  our  drafts  upon  you.  We  perceive  that  they  lie 
with  you  as  a  deposit  until  we  have  fulfilled  our  obliga- 
tions towards  you." 

Irrespective  of  this   last  letter,  I    must  say  that  the 

claim  of  general  lien  is  negatived  by  the  whole  of  the 

correspondence.      The   law  upon  the  subject  was  laid 

down  and  acted  upon  by  the  House  of  Lords  in  the  case 

of  Brandao  y.Bamett  (a),  and  sitting  here,  I  must  hold, 

that,  although  parties  carry  on  a  trade  or  business  in 

which  a  general  lien  is  recognized,  they  cannot  claim  a 

general  lien  arising  out  of  any  transaction  in  which  the 

goods  or  securities  are  by  agreement  held  for  a  particular 

purpose  or  under  special  conditions  inconsistent  with  the 

claim  of  a  general  lien. 

There 

(a)  12  C/.  *  Fin.  787. 
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1860.  There  is   nothing  in    the   general   dealings   between 

these  two  houses  to  rebut  the  inference  to  be  drawn  from 
their  correspondence  about  the  Mexican  Bonds,  and 
that  correspondence  convinces  roe  that  the  bonds  were  to 
be  in  the  custody  of  Huffel  bi  Co.,  and  at  the  disposal 
of  Lomer  Sf  Co.,  so  that,  when  paid  for  by  Lotner  Sf  Co,, 
Lomer  &  Co,  should  have  the  power  of  demanding  pos- 
session of  them  when  they  pleased. 

Lomer  ^  Co.  were  speculating  in  stock  which  was 
known  to  vary  rapidly  in  price  from  day  to  day,  and  it 
would  have  been  most  inconvenient  if,  after  they  had 
paid  for  the  bonds,  they  could  not,  upon  a  great  rise  in 
the  market,  have  sold  the  bonds  while  there  was  any 
liability  subsisting  in  their  multifarious  and  protracted 
dealings  with  Huffel  ^  Co,  To  guard  against  this  peril 
they  stipulate  that  the  bonds  should  be  at  their  disposal, 
and  should  only  be  retained  by  Huffel  §f  Co.  for  safe 
custody.  With  regard  to  the  safe  custody,  the  Re- 
spondent's counsel  rely  on  the  law  maxim  :  **  expressio 
eorum  quae  tacite  insunt  nil  operatur."  But  there  are 
other  law  maxims  more  in  point :  '*  expressio  unius  est 
exclusio  alterius,"  and  **  expressum  facit  cessare  taciturn.** 
The  stipulation  that  the  bonds  should  be  at  the  disposal 
of  Lomer  ^  Co.  is  direct  and  positive,  and  is,  I  think, 
quite  inconsistent  with  the  notion  that  Lomer  &  Co. 
could  make  no  use  of  the  bonds  while  there  was  any 
unsatisfied  or  unliquidated  liability  pending  under  which 
Huffell  Sf  Co.  might  have  a  claim  against  Lomer  In  Co, 

I  have  only  further  to  notice  the  reliance  placed  by 
the  Respondent's  counsel  on  Lomer  &  Co.^s  letter  of  the 
19th  of  December y  1857,  in  which  they  appear  to  ac- 
quiesce in  the  refusal  of  Huffel  Sf  Co.  to  send  the  bonds 
to  Hamburgh,  It  must  be  recollected  that  they  could 
not  then  enter  into  any  fresh  contract  or  vary  any  exist- 
ing 
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ing  contract  to  the  prejudice  of  their  creditors.  Farther, 
it  is  quite  clear  that  this  letter  was  written  by  them  in 
answer  to  a  representation  that  by  English  law  the  bonds 
must  be  considered  a  deposit  with  Huffel  ^  Co.  till 
Lomer  ^  Co.  should  have  fulfilled  all  their  obligations 
towards  Huffel  ^  Co.^  and  the  writer  of  this  letter,  a 
merchant  at  Hamburgh^  ignorant  of  the  law  of  England^ 
for  the  moment  had  given  faith  to  this  representation. 


1860. 


Mr.  Follett  put  in  a  claim  to  adduce  fresh  evidence  as 
to  the  custom,  but  leave  was  reserved  to  do  so  only  if  the 
Court  should  think  fit.  The  ratio  decidendi  on  which 
I  proceed  being  altogether  uninfluenced  by  custom,  I 
must  refuse  this  application,  and,  reversing  the  decree 
appealed  from,  order  that  the  Defendants  deliver  up  the 
aforesaid  Mexican  Bonds  to  the  Plaintiffs  and  pay  the 
costs  of  this  suit. 


M'LACHLAN  v.  TAITT. 

No9.  29,  26. 
npHIS  was  an  appeal  from  the  decision  of  the  Master     Before  The 
'^      of  the  Rolls,  reported  in  Mr.  BeavaiCs  Reports{a\     Chancellor 

upon  a  devise  contained  in  the  will  of  William  Bennett.     ^  ^^^^ 

Campbell. 

the  testator  in  the  cause.  Tertator  gave 

freehold  and 

By  the  will  in  question,  dated  the  22nd  February^  TOrty  in  tnwT 

1826,  the  testator  devised  freehold  and  leasehold  pro-  i®'' ,^?  ^*??^ 

,.-  J  for  life,  with 

perty  to  trustees  upon  trust  to  pay  two  life  annuities  and  remainder  to 
to  pay  the  residue  of  the  rents  to  his  wife  Mary  Bennett  }l"  "'*^  ^^. 

for  decease  for  all 
and  t^erv  the 
(a)  To/.  28,  p.  407.  child  and  chil- 

dren  of  the 
niece  and  for  their  respective  heirs,  executors  and  administrators,  as  tenants  in  common, 
the  said  children  to  become  beneficially  interested  on  the  death  of  their  parent.    Heid^ 
that  the  children  of  the  niece  took  vested  interests  on  their  respective  births. 

Vol.  11—3.  H  H  D.F.J. 
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M*Lacrlan 

V. 

Taitt. 


for  her  life,  and  immediately  after  her  death  upon  trust 
to  pay  the  clear  residue  of  the  rents,  issues  and  profits 
of  his  said  freehold  and  leasehold  estates  to  his  two 
nieces  Emma  Ann  Rogers  and  Sarah  Gowland  in  equal 
shares  during  their  natural  lives  for  their  own  sole  and 
separate  use  and  benefit.  The  testator  then  gave  and 
devised  as  follows: — ^''And  if  either  of  them  my  said  nieces 
shall  happen  to  die  without  leaving  any  lawful  issue,  then 
upon  further  trust  to  pay  the  whole  of  the  clear  residue 
of  the  rents  and  profits  of  the  said  estates  into  the  proper 
hands  of  the  survivor  of  them  my  said  nieces  during  her 
life.  But  if  either  of  them  my  said  nieces  shall  happen 
to  die  and  leave  any  lawful  issue,  then  upon  trust  that 
they  my  said  trustees  do  and  shall  stand  possessed  of  and 
interested  in  the  said  fireehold  and  leasehold  estates  to 
and  for  the  benefit  of  all  and  every  the  child  and  children 
of  my  said  nieces,  (that  is  to  say,)  one  moiety  to  the 
children  of  my  said  niece  Emma  Ann,  and  one  moiety 
to  the  children  of  my  said  niece  Sarah  and  to  their 
respective  heirs,  executors  and  administrators,  as  tenants 
in  common,  the  said  children  to  become  beneficially 
interested  on  the  death  of  their  respective  parents.  But 
if  either  of  them  my  said  nieces  shall  die  without  leaving 
any  lawful  issue,  then  upon  trust  to  convey,  assign  and 
assure  my  said  estates  to  and  for  the  benefit  of  the  child 
or  children  of  either  of  my  said  nieces  leaving  issue  and 
to  their  heirs,  executors  and  administrators  as  tenants 
in  common.  But  if  both  of  them  my  said  nieces  Emma 
Ann  and  Sarah  shall  die  without  leaving  any  lawful 
issue,  or  being  such  all  of  them  shall  die  under  the  age 
of  twenty-one  years,  then  upon  further  trust  that  they 
my  said  trustees  do  and  shall  convey,  assign,  assure  or 
otherwise  dispose  of  my  said  freehold  and  leasehold 
estates  unto  such  person  and  persons  and  to  such  estates, 
intents  and  purposes  and  in  such  manner  and  form  in  all 
respects  as  my  said  wife  Mary  Bennett  shall  by  her  last 

wiU 
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will  and  testament  in  writing  or  any  codicil  thereto^ 
notwithstanding  her  coverture,  direct  or  appoint,  give, 
devise  or  bequeath  the  same." 

In  a  subsequent  part  of  the  will  the  testator  directed 
as  follows : — "  And  I  do  hereby  declare  my  will  and 
meaning  to  be,  that  in  case  the  issue  of  either  of  my  said 
nieces  JEmma  Ann  and  Sarah  shall  be  under  the  age  of 
twenty-one  years  at  the  time  they  become  entitled  to  any 
estate  or  interest  under  this  my  will,  then  it  shall  be 
lawful  for  my  trustees  for  the  time  being  to  pay  and 
apply  the  share  or  shares  or  presumptive  share  or  shares 
of  the  rents,  interest  and  annual  produce  of  my  said 
estate  to  which  the  issue  of  my  said  nieces  may  be  so 
entitled,  to  and  for  his,  her  or  their  maintenance,  educa- 
tion and  advancement,  until  he,  she  or  they  shall  attain 
the  age  of  twenty-one  years." 

The  testator  died  on  the  23rd  February ^  1825. 

The  testator's  widow  died  on  the  5th  March,  1843. 

On  the  15th  Julj/f  1825,  the  testator's  niece  JEmma 
Ann  Rogers  married  John  M'Lachlan,  by  whom  she 
had  eleven  children. 

Of  these  three  died  in  the  lifetime  of  their  mother, 
two  of  them  in  infancy  and  the  other  after  having 
attained  the  age  of  twenty-one. 

Emma  Ann  M^Lachlan  died  in  1851. 
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The  Master  of  the  Rolls  by  the  decision  appealed 
from  had  decided,  that  upon  the  true  construction  of  the 
devise  in  question  and  in  the  events  which  had  happened, 
the  eleven  children  of  Emma  Ann  M*Lachlan  obtained 

H  H  2  vested 
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I860.       vested  interests  at  their  respective  births  in  her  moiety 

^^tp'^^'^      of  the  property  comprised  in  the  above-mentioned  devise 

V.  to  the  testator's  nieces. 

Taitt. 

Mr.  Lhyd  and  Mr.  Mott  appeared  in  support  of  the 
appeal. 

Mr.  Selwyn  and  Mr.  Prendergast  for  the  Plaintifis. 

Mr.  RoundeU  Palmer  and  Mr.  Baggattay,  for  John 
]tPLachlan,  as  heir  at  law  and  next  of  kin  of  his  three 
deceased  children,  claimed  three  elevenths  of  the  moiety 
in  question. 

Mr.  Lloyd  replied. 

The  following  authorities  were  referred  to :  Howgraie 
V.  Cartier  (a) ;  In  re  Williams  (5). 

Judgment  reserved. 


The  Lord  Chancellor. 

Nov.  26.  At  the  hearing  of  this  appeal  it  was  confined  by  the 

counsel  for  the  Appellant  to  the  construction  put  by  the 
Master  of  the  Rolls  on  the  first  devise  in  the  will  of 
William  Bennett,  by  which  he  devises  certain  freehold 
and  leasehold  lands  to  trusteeSi  upon  trust  for  the 
testator's  wife  for  life,  remainder  for  his  two  nieces 
Emma  Ann  Rogers  (afterwards  Emma  Ann  M*Lachlan) 
and  Sarah  Gowland  for  their  lives,  and  if  either  of  such 
nieces  should  die  without  leaving  issue,  upon  trust  for 
the  survivor  for  life,  and  then  adds  the  following  limi- 
tation : — 
(a)  3  Va.  i  Bea.  79.  (b)  12  heap.  317. 
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tation : — ''  But  if  either  of  them  my  said  nieces  shall 
happen  to  die  and  leave  any  lawful  issue,  then  upon 
trust  that  they  my  said  trustees  do  and  shall  stand 
possessed  of  and  interested  in  tlie  said  freehold  and 
leasehold  estates  to  and  for  the  benefit  of  all  and  every 
the  child  and  children  of  my  said  nieces,  that  is  to  say, 
one  moiety  to  the  children  of  my  said  niece  Emma  Ann 
and  one  moiety  to  the  children  of  my  said  niece  Sarah, 
and  to  their  respective  heirs,  executors  and  administra- 
tors, as  tenants  in  common,  the  said  children  to  become 
beneficially  interested  on  the  death  of  their  respective 
parents." 
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The  testator's  niece,  Emma  Ann^  died  in  1851,  having 
had  in  all  eleven  children,  of  whom  eight  alone  survived 
her. 

Under  these  circumstances  the  question  arose,  whether 
the  eleven  children  acquired  vested  interests  on  their 
births  as  tenants  in  common  in  remainder,  expectant  on 
the  death  of  their  mother  Emma  Ann,  or  whether  those 
children  only  who  survived  their  mother  were  entitled  to 
the  moiety  comprised  in  this  first  devise. 

Upon  this  question  the  Master  of  the  Rolls  held  that 
the  eleven  children  acquired  vested  interests  respectively 
at  their  births. 


There  could  have  been  no  objection  possibly  made  to 
this  decision,  if  the  limitation  had  concluded  with  the 
words  ''  tenants  in  common."  As  a  will  takes  effect  at 
the  death  of  the  testator,  any  devise  in  favor  of  persons 
in  esse  or  to  children  as  a  class,  without  any  intimation 
of  a  desire  to  suspend  or  postpone  its  operation,  confers 
an  immediately  vested  interest  on  the  persons  in  esse  and 

on 
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on  the  children  as  they  come  into  esse.     The  law  par- 
ticularly favors  the  vesting  of  estates  where  the  devise 
is  to  children  as  a  class^  considering  that  before  the 
estates  vest  in  possession,  the  children  or  some  of  them 
may  have  died,  having  been  married  and  leaving  children, 
who  otherwise  would  be  unprovided  for.     The  Appellant's 
counsel  relied  entirely  upon  the  words  which  are  added^ 
"  the  said  children  to  become  beneficially  interested  on 
the  death  of  their  respective,  parents ;"  but  the  testator 
having  used  language  by  which  the  children  take  a  vested 
interest  at  their  birth,  the  vesting  cannot  be  postponed  to 
the  death  of  the  tenant  for  life  without  words  clearly  in- 
dicating such  an  intention.     I  agree  with  the  Master  of 
the  Rolls  in  thinking  that  the  words  here  relied  upon 
merely  express,  what  certainly  must  be  true  although  the 
children  did  take  vested  estates  at  their  birth,  that  they 
would  not  come  into  the  possession  and  enjoyment  of  the 
property  devised  till  the  death  of  their  respective  parents. 
"  Beneficially"  is  not  used  here  in  opposition  to  "con- 
tingency," but  in  the  sense  of  **  in  possession  "  as  opposed 
to  "  in  expectancy."     The  counsel  for  the  Appellant  very 
freely  conceded  that  the  language  might  have  this  mean- 
ing, but  insisted  that  it  ought  not  to  have  this  meaning 
imputed  to  it,  because  then  it  would  only  express  what 
otherwise  would  have  been  true,  and  it  would  have  no 
operation.     But  it  would  be  very  dangerous  to  lay  down 
a  rule  that  every  explanatory  phrase  in  a  will,  which,  in 
its  natural  sense,  does  not  alter  the  operation  of  the  will, 
must  have  a   non-natural  sense  imputed  to  it,   on  the 
supposition  that  the  testator  must  have  intended  it  to  alter 
the  meaning  of  the  language  he  had  before  employed. 
It  is  incumbent  on  the  Appellant  to  show  that  the  specific 
meaning  of  the  testator  was,  that  if  a  child  of  his  niece 
Emma  Ann  should   die   before   Emma  Ann,    leaving 
children,  these  children  should  not  participate   in   his 

bounty. 
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bounty,  as  they  would  have  done  if  he  had  not  made  this 
addition  to  the  devise. 

Objection  is  made  that  the  testator  could  not  mean  that 
the  children  were  to  come  into  possession  on  the  death  of 
their  respective  parents,  because  there  was  a  life  estate 
first  left  to  the  widow  of  the  testator,  and  she  might  have 
survived  the  nieces ;  but  the  answer  seems  to  me  quite 
satisfactory,  that  the  testator  naturally  anticipated  what 
actually  happened— that  the  life  estate  led  to  his  aged 
widow  would  expire  before  the  remainder  to  his  younger 
nieces  took  effect,  and  that  upon  the  death  of  a  niece  who 
bad  been  in  possession,  her  children  becoming  "  bene- 
ficially interested*'  would  then  come  into  possession. 


1860. 

M'Lacblan 

V. 

Taitt. 


I  think  that  it  would  have  a  mischievous  tendency  to 
bold  that  in  this  case  an  exception  is  to  be  made  to  the 
broad  general  rule,  that  upon  such  a  limitation  the  estate 
vests  at  the  death  of  the  testator,  not  at  the  death  of  the 
tenant  for  life,  and  I  must  adjudge  that  the  appeal  be 
dismissed  with  costs. 
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Nov.  22. 26.  HASWELL  V.  HASWELL. 

Before  The 

nJ^^^n  T^HIS   was  an  appeal  from  an  order  made  by  the 

Lord  Master  of  the  Kolls  upon  petition  presented  in  the 

Cam PBBLL.  ^ygp^  and  deciding  in  efiect  that  a  power  of  appointment 

tial  setd^en^  vested  by  post-nuptial  settlement  in  the  husband  as  the 

a  fund  was  survivor  of  himself  and  his  wife  had  ceased  to  be  validly 
■ettied  in  trust 

for  the  hue-      exercisable  by  the  husband. 

band  for  life, 
or  until  (among 

other  evenu)  The  facts,  which  are  fully  stated  in  the  report  (a)  of 
come^n  in- "    ^^®  ^^  below,  were  shortly  as  follows : — 

iolvent  debtor, 

with  remainder  By  the  settlement  in  question,  dated  7th  September, 
life,  remainder  ^839,  a  fund,  consisting  of  4,407/.  3s.  Sd.  £3  per  Cent, 
to  their  chil-     Consolidated  Bank  Annuities,  the  property  of  the  wife 

dren  or  issue,      _,„     ,     ,    ^^  ,,  ,  . 

as  the  survivor  -Elizabeth  Haswell  was  vested  in  trustees  upon  trust  to 

should  M>point,  p^y  jjj^  divJcJends  thereof  unto  or  permit  the  same  to  be 
of  such  ap-  received  by  the  husband  Frederick  Thame  Haswell  and 
^m^Tud  after  ^^^  assigns,  unless  and  until  he  should  assign,  charge  or 
the  several  de-  otherwise  dispose  of  the  same  by  way  of  anticipation, 
husband  and     ^^  attempt  or  agree  to  do  so,  or  should  be  duly  found 

wife,  or  the       ^^d  declared  bankrupt,  or  should  become  an  insolvent 

sooner  deter- 

minationofthe  debtor,  or  should  execute  a  deed  of  composition  with 

mteresu  there-  j^jg  creditors,  or  do  some  other  open  act  of  insolvency, 
limited  to  them  or  should  do  some  act  whereby  the  same,  if  payable  to 
[nlra^st  for^the  himself,  would  become  vested  in  some  other  person  or 
children  then  persons  by  due  course  of  law,  or  until  the  death  of  the 
issue  of  de-  husband,  which  should  first  happen.  And  from  and 
ceased  children  immediately   after  the   happening  of  any  one  of  the 

The  husband's  events 

interest  ceased  (a)  28  Beav.  26. 

by  his  insol- 
vency, and  his  wife  afterwards  died :—  Ueld,  that  the  interests  of  the  children  and 
their  issue  in  default  of  appointment  thereupon  became  vested,  and  could  no  longer 
be  varied  by  the  execution  by  the  surviving  husband  of  his  power  of  appointment. 
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events  aforesaid,  then  upon  trust  during  the  life  of  the        18G0. 
wife,   in  case  she  should  be  living  at  the  happening      ^^^v*^^ 
of  any  one  of  the  aforesaid  events,  to  pay  the  dividends  t?. 

of  the  said  4,407/.  Ss.  Sd.  £3  per  Cent  Consolidated  HAgwBti.. 
Bank  Annuities  as  she  should,  but  not  by  way  of  anti- 
cipation, appoint,  and  in  default  of  appointment  to  her 
for  her  separate  use.  And  as  to  the  principal  of  the 
said  4,407/.  3^.  Sd.  £3  per  Cent.  Consolidated  Bank 
Annuities,  and  the  securities  whereon  the  same  should 
be  invested,  after  the  determination  of  the  several  trusts 
and  interests  thereinbefore  created,  upon  trust  that  the 
said  trustees  and  trustee  should  stand  possessed  of  the 
same  respectively  in  trust  for  all  and  every  or  any  one 
or  more  of  the  then  present  or  future  child  or  children, 
grandchild  or  grandchildren,  or  other  issue  of  the 
husband  by  the  wife  (but  such  grandchildren  or  other 
remoter  issue  to  be  born  before  the  making  of  any  such 
appointment  in  their  favor  as  thereinafter  mentioned),  as 
the  survivor  of  the  husband  and  wife  should,  by  any  deed 
or  deeds,  writing  or  writings,  or  by  will,  appoint.  And 
as  to  the  said  trust  funds  and  securities,  in  default  of  any 
such  appointment,  or  as  to  such  parts  thereof  as  to  which 
there  should  not  be  any  such  appointment,  from  and 
after  the  several  deceases  of  the  husband  and  wife,  or 
the  sooner  determination  of  the  interests  thereinbefore 
limited  to  them  respectively,  in  trust  for  all  and  every 
the  then  present  and  future  child  or  children  of  the 
husband  by  the  wife,  if  there  should  be  more  than  one 
child  who  should  be  then  living,  and  the  issue  (if  any) 
of  any  such  child  or  children  who  should  have  then 
departed  this  life,  leaving  issue  then  living  (such  issue 
to  take  only  the  share  which  his,  her  or  their  parent  or 
parents  would  have  taken  if  living),  equally  to  be  divided 
among  them  share  and  share  alike,  and  if  there  should 
be  only  one  such  child  or  issue  then  living,  then  the 
whole  to  that  only  child  or  issue,  and  the  share  or  shares 

of 
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of  8uch  of  them  as  should  have  attained  the  age  of 
twenty-one  years  to  be  immediately  paid  and  transferred 
to  him,  her  or  them,  and  the  share  or  shares  of  such  of 
them  as  should  not  then  have  attained  the  age  of  twenty* 
one  years  to  be  immediately  paid  and  transferred  to  him, 
her  or  them  on  attaining  that  age,  and  in  the  meantime 
the  dividends,  interest  and  annual  produce  arising  or 
payable  for  or  in  respect  of  such  share  or  shares,  or 
presumptive  share  or  shares,  to  be  applied  and  disposed 
of  by  the  trustees  for  the  time  being  of  the  said  indenture 
in  or  towards  the  maintenance,  education  or  support  of 
such  of  the  said  child  or  children  or  issue  as  should  not 
then  have  attained  his,  her  or  their  age  or  respective 
ages  of  twenty-one  years,  during  his  or  her  minorities. 


The  events  which  had  occurred  were  these: — In  1847, 
the  husband  became  insolvent,  and  by  a  decree  of  this 
Court,  made  in  July^  1856,  in  a  suit  instituted  to  have 
the  trusts  of  the  settlement  carried  into  execution,  it 
was  declared  that  his  estate  and  interest  in  the  settled 
fund  ceased  as  from  the  19th  April,  1847,  the  date  of  his 
insolvency,  and  that  the  interest  of  his  wife  in  the 
settled  fund  then  arose.  The  wife  died  on  the  ^th 
of  December,  1858,  leaving  her  husband  surviving. 

The  question  was  then  raised,  upon  petition  pre- 
sented by  such  of  the  eight  children  of  the  marriage  as 
were  then  of  age,  whether,  in  the  circumstances  which 
had  occurred,  the  power  was  (on  the  true  construction  of 
the  settlement)  still  subsisting  or  capable  of  being  exer- 
cised by  Frederick  Thame  Haswell,  or  whether,  on  the 
other  hand,  the  fund,  being  presently  distributable,  the 
time  for  the  exercise  of  the  power  had  not  then  gone  by 
and  the  power  become  extinguished. 


The  Master  of  the  Rolls,  by  the  order  appealed  from 

dated 
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dated  the  lOtb  February ^  1860,  decided  that  upon  the 
death  of  the  wife  the  settled  fund  became  vested  in  and 
distributable  amongst  the  children  of  the  marriage,  and 
that  those  vested  interests  could  no  longer  be  varied  by 
a  valid  exercise  of  the  power  of  appointment  given  to 
the  husband. 

Mr.  Selwyn  and  Mr.  W.  Farster,  for  the  surviving 
husband,  in  support  of  the  appeal. 

The  words  by  which  the  power  is  given  to  the  hus- 
band and  wife  and  the  survivor  are  perfectly  general, 
the  object  being  that  they  should  have  an  uncontrolled 
discretion  as  to  the  distribution  of  the  fund  amongst  the 
children,  grandchildren  and  other  issue  who  should  come 
into  esse  before  the  power  was  exercised.  The  words 
"or  the  sooner  determination  of  the  interest  therein- 
before given  to  them,"  are  relied  upon  on  the  other  side ; 
but  it  is  submitted  that  those  words  are  ineffectual  to 
control  the  clear  words  of  the  previous  limitation  of  an 
absolute  discretion  given  to  the  survivor  of  the  husband 
and  wife.  The  power  is  in  gross,  and  is  not  destroyed  by 
the  determination  of  the  interest  of  the  donee,  and,  being 
general  in  its  terms,  the  whole  period  of  the  life  of  the 
donee  will  be  allowed  for  its  execution;  Coleman  v. 
Seymour  (a) ;  Parsons  v.  Parsons  {b)\  Sugden  on 
Powers  (c). 

Mr.  T.  H,  Haddan  (with  whom  was  Mr.  Roundell 
Palmer)  for  the  children  of  the  marriage  in  support  of 
the  order  at  the  Rolls. 

At  the  death  of  the  wife  the  interests  before  limited 
terminated,  and  no  appointment  having  been  then  made, 
the  interests  limited  to  the  children  in  default  of  ap- 
pointment 

(fl)  1  Ve$.  209.  (c)   Vol,  1,  page  330,  7th  edit. 

(6)  9  Mod,  484. 
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pointment  became  vested,  and  not  only  vested  but  imme- 
diately payable  to  such  of  them  as  had  then  attained  the 
age  of  twenty-one.  The  present  case  is  clearly  dis- 
tinguishable from  Parsons  v.  Parsons  {a),  in  which  the 
words,  ''or  the  sooner  determination  of  the  interests 
before  given/*  did  not  occur.  Those  words  clearly  show 
that  a  continuance  of  the  interests  before  given  was  in- 
tended to  be  of  the  essence  of  the  power  given  to  the 
survivor. 


He  cited  Lancashire  v.  Lancashire  (&). 

Mr.  N.  Lindley  for  grandchildren. 

Mr.  O.  Z.  RtuseU  for  the  trustees  of  the  settlement 

[The  Lord  Chancellor.  The  difficulty  in  Mr. 
Selwyns  construction  is,  that  it  is  impossible  to  say  what 
is  to  be  done  with  the  fund  in  the  interval  between  the 
death  of  the  wife  and  an  appointment  by  the  surviving 
husband.  It  may  reasonably  be  supposed  that,  if  the 
power  was  to  last  after  the  prior  interests  should  have 
ceased,  the  settlement  would  have  contained  some  pro- 
vision as  to  how  the  trustees  were  to  apply  the  fund  in 
the  interval  between  the  determination  of  such  interests 
and  the  exercise  of  the  power.] 

Mr.  Selwyn  in  reply. 

The  settlement,  upon  the  construction  contended  for, 
imposes  upon  the  surviving  husband  the  duty  of  seeing 
to  the  application  of  the  fund  in  the  manner  most  advan- 
tageous to  the  family.  This  could  be  done  by  his 
executing  from  time  to  time  an  appointment  of  the  whole 

or 


(a)  9  Mod,  464. 


(6)  2  PA.  657. 
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or  part  of  the  fund,  which,  if  he  pleased,  he  might  make        18C0. 
revocable,  and  thus  direct  the  income  to  be  paid  before 
his  death,  and  the  capital  afterwards,  in  the  manner  most  «. 

suitable  to  the  exigencies  of  the  family ;  or,  if  the  husband     "aswell. 
delayed  the  exercise  of  his  power,  the  trustees  might 
accumulate  the  income  in  the  interval.     There  would  be 
nothing  unlawful  in  such  a  proceeding. 

Judgment  reserved. 


The  Lord  Chancelloiu 

I  am  of  opinion  that  there  is  no  ground  for  this  appeal.  Nov.  26. 
The  Appellant's  counsel  admitted  that  they  could  not 
now  impeach  the  decree  of  July,  1856,  by  which  it  was 
declared  that  the  husband's  interest  in  the  settled  fund 
ceased  in  1847  upon  his  insolvency,  and  I  have  only  to 
consider  the  decretal  order  of  the  10th  of  February,  1860, 
declaring  that  the  husband's  power  of  appointment  has 
ceased,  and  that,  on  the  death  of  the  wife,  the  fund 
became  divisible  among  the  children  and  grandchildren 
as  in  default  of  appointment*  1  quite  agree  to  the 
position  that  the  husband's  power  of  appointment  was 
not  extinguished  on  his  insolvency.  It  was  a  power  in 
gross  and  might  have  been  exercised  at  any  time,  not 
only  while  his  own  interest  continued,  but  while  the 
interest  of  the  wife  continued.  Parsons  v.  Parsons  (a), 
has  always  been  held  good  authority  for  this  doctrine. 
But  in  this  settlement,  although  the  power  of  appoint- 
ment by  deed  or  will  is  given  to  the  husband  and  wife  or 
the  survivor  of  them,  I  think  there  is  a  clear  indication 
that  this  power  was  to  be  exercised  while  the  interest  of 

the 

(a)  9  Mod.  464. 
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1860.        the  husband  or  of  the  wife  continued.    The  interest  of  the 
children  and  grandchildren  was  to  vest  on  the  deaths  of 
the  husband  and  wife  "  or  the  sooner  determination  of  the 
interests  hereinbefore  limited  to  them  respectively.'*   This 
was  to  be  in  default  of  appointment,  but  of  appointment 
before  the  interests  before  limited  had  ceased.  Upon  the 
construction  contended  for  by  the  Appellant,  no  satisfac^ 
tory  answer  could  be  given  to  the  question  "  what  was  to 
become  of  the  fund  between  the  death  of  the  wife  and  an 
appointment  to  be  afterwards  made  by  the  husband?" 
One  suggestion  was,  that  the  fund  should  accumulate, 
but,  although  such  an  accumulation  would  not  be  in  con- 
travention of  the   Thellusson  Act,  it  is  impossible  to 
suppose  that  any  such  accumulation  was  in  the  contem- 
plation of  the  parties  to  the  deed.     Then  it  was  said 
that  it  would  be  the  duty  of  the  husband  to  exercise  his 
power  of  appointment  immediately  on  the  death  of  the 
wife,  but  how  was  he  to  be  compelled  to  perform  this 
duty  ?     The  interest  of  the  husband  being  forfeited,  and 
the  wife  being  dead,  what  can  the  trustees  do  but  divide 
the  fund  among  the  children  and  grandchildren,  as  in 
default  of  appointment  ?     It  might  well  have  been  con- 
templated that  the  husband  would  execute  his  power  of 
appointment  in  the  lifetime  of  the  wife,  although  his 
interest  had  ceased,  and  in  the  settlement  there  is  no 
provision  upon  his  failing  to   do   so,   except   that  the 
children  and  grandchildren  should  immediately  take  as  in 
default  of  appointment. 

Therefore  the  appeal  must  be  dismissed  with  costs. 
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DAVIS  V.  SNELL. 

Hov.  26. 
fTlHIS  was  an  appeal  from  an  order  of  the  Master  of    Before  The 

the  Rolls,  allowing  a  demurrer  to  the  Plaintiff's     ckanctUor 

bill.  I^ord 

Campbell. 

Bill  by  one  of 
The  bill  stated  in  substance  that  John  Snell  became  the  creditors 

under  a  decree  in  a  suit  of  Davis  v.  Chanter,  dated  the  JL^*™I!L. 

'  to  recover  pro- 

10th   April,   1848,   liable  to    pay   certain  costs   to    the  perty  alleged 
present   Plaintiff  and   others ;    and  that,   by  an    order  ^h^  insoWent't 
dated  the  lOih  December,  1858,  and  made  in  the  same  estate,  on  the 

mere  allega- 

suit,  John  Snell  was  ordered  to  pay  505/.  15s,  2d.,  the  tion  that  the 

amount  of  such  costs,  into  Court.     That  John  Snell,  *«'«"•• »"  »»- 

'  '  solvency  re- 

having  failed  to  obey  the  last-mentioned  order,  an  attach-  fused  to  sue 

ment  was  issued  against  him,  but  that  before  such  attach-  I'^^emni^ 
ment  could  be  executed,   he,   on  the  3rd  May,  1869,  against  the 
obtained  from  the  Court  for  Relief  of  Insolvent  Debtors  g^it,  and  that 
an  order  for  protection  under  the  statutes  5  &  6  VicL  *{j®  Pi«ntii; 
c.  116,   and   7  &  8   VicL   c.  96,   and   appointing   the  poverty,  was 
Defendant  John   Daw  official   assignee ;    but  .that  no  "uch  indemr* 
creditors*  assignee  had  been  appointed.     The  bill  further  niiy:  Held, 
stated,  that  between  the  10th  December,  1858,  and  the 
date  of  the  Defendant  SnelFs  petition  to  the  Insolvent 
Debtors  Court,  the  Plaintiff  discovered  that  John  Snell, 
on  the  16th  May,  1848,  executed  an  assignment  of  all 
his  property  and  effects,  with  trifling  exceptions,  to  the 
Defendants  W.  H.  Snell  and  Frederick  Snell,  whereby, 
being  then  in  insolvent  circumstances,  he  denuded  him- 
self of  all  means  of  paying  and  discharging  his  debts 
and  liabilities;   that  on  the   lOth  December,  1859,  the 
Plaintiff  applied   to  the   Defendant  John  Daw,  as  the 
assignee  of  John   Snell,  to   take   proceedings   in  this 
Court,  for  the  purpose  of  having  the  assignment  of  the 

16th 
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I860.  16th  May^  \M&^  set  aside,  as  having  been  executed 
''to  the  end,  purpose  and  intent  to  delay,  hinder  and 
defraud  the  creditors  under  the  decree  of  the  10th  of 
Aprils  1848,  from  having  the  benefit  of  the  same;**  but 
that  Daw  declined  to  take  such  proceedings  without 
being  first  indemnified  by  the  Plaintiff  against  any  costs 
to  be  incurred  therein ;  that  the  Plaintiff,  through 
poverty,  was  unable  to  give  such  indemnity  to  Daw; 
and  that  under  the  circumstances  stated  he  ought  to  be 
permitted  to  file  the  bill  in  this  suit  in  his  own  name  as 
Plaintiff,  and  to  make  John  Daw  a  party  Defendant 
thereto. 

The  bill  (which  was  filed  in  March,  1860,  against 
John  Snell,  John  Daw,  and  the  trustees  of  the  deed  of 
16th  May,  1848)  prayed  for  a  declaration  that  the  deed 
was  fraudulent  and  void  as  against  the  Plaintiff  and  the 
other  creditors  of  John  Snell  not  parties  thereto ;  and 
for  a  transfer  to  the  Defendant  John  Daw  of  the  property 
comprised  therein,  for  the  benefit  of  the  Plaintiff  and  the 
other  creditors  of  John  SnelL 

To  this  bill  the  trustees  of  the  deed  of  May,  1848, 
demurred  for  want  of  equity.  The  case  is  reported 
below  in  Mr.  Beavan's  Reports  (a). 

Mr.  Follett  and  Mr.  C.  Hall,  in  support  of  the 
demurrer. 

A  creditor  of  an  insolvent  under  the  Insolvent  Debtors 
Acts  cannot  be  allowed  to  sue  respecting  property  alleged 
to  have  belonged  to  the  insolvent,  and  to  be  vested  in 
his  assignee,  upon  the  mere  allegation  that  the  assignee 
declines  to  sue  unless  indemnified  by  and  against  the 
costs  of  suit,  and  that  the  insolvent  through  poverty 

cannot 

(a)   T^o/.  28,  p.  321. 
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cannot  give  such  indemnity.  If  one  creditor  might  do 
so,  why  not  another?  The  whole  of  the  insolvent's 
property  is  vested  in  the  assignee  for  the  benefit  of  all 
the  creditors,  and  he  alone  is  the  party  to  sue.  If  he 
improperly  refuses,  recourse  should  be  had  to  the  Court 
for  the  Relief  of  Insolvent  Debtors  to  have  him  removed 
or  to  get  another  assignee  appointed.  That  Court  alone 
is  to  judge  of  the  propriety  of  proceedings  being  taken, 
and  for  that  purpose  it  will  have  regard  to  what  is  best 
for  the  general  body  of  the  creditors.  The  discretion 
cannot  be  assumed  by  a  creditor.  The  bill  does  not 
allege  that  any  application  has  been  made  to  the  In- 
solvent Debtors  Court ;  Heath  v.  Chadwick  (a). 


1860. 


Mr.  Elderton  in  support  of  the  bill. 

This  case  is  distinguishable  from  Heath  v.  Chad- 
wick  («),  in  which  case  the  bill  was  filed  by  the  Plaintiff 
on  behalf  of  himself  and  all  other  the  creditors  of  the 
insolvent,  except  some  who  were  made  Defendants,  and 
not  as  in  this  case  on  the  Plaintiff*s  own  behalf  alone. 
It  is  a  rule  of  the  Court  for  the  Relief  of  Insolvent 
Debtors  to  require  that  an  indemnity  against  costs  should 
be  given  to  the  assignee  before  he  institutes  a  suit  at  the 
suggestion  of  a  creditor.  That  Court  would  neither 
remove  him  nor  appoint  another  assignee,  on  the  ground 
that  he  refuses  to  proceed  without  such  indemnity. 
Unless,  therefore,  the  Plaintiff  is  allowed  to  sue  in  his 
own  name  he  is  entirely  without  remedy. 


The  Lord  Chancellor. 

The  case  of  Heath  v.  Chadwick  (a)  seems  to  me  to 
govern  this  case. 

The  appeal  must  be  dismissed. 


Vol.  II— S. 


(a)  2  PA.  640. 
I  I 


D.F.J. 
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^-  2*-  GALSWORTHY  r.  DURRANT. 

Dec,  4. 

Before  The     fTlHIS  was  an  appeal  from  an  order  of  the  Master  of 
Chancellor  ^^^  Rolls  overruling  a  demurrer  to  the  PlaindflTs 

Lord  bill. 

Campbell. 

mV849  trok  *     The  bill  was  filed  by  the  Plaintiff  Galsworthy  on  be- 

the  benefit  of  half  of  himself  and  all  other  the  unsatisfied  creditors  of 

c.  110,  and  a  Oeorge  Smith  deceased  who  should  come  in  and  con- 

judginent  was  tribute  to  the  costs  of  the  suit,  against  the  Defendant 

entered  up  . 

against  him,      Durrant,  the  executor  of  Smith. 
pursuant  to  the 

that  act  After      The   statements  of  the   bill  were  to  the  effect  fol- 

bis  death  a  bill  lowing:— 
was  filed  by  a  ° 

creditor,  w6o         Qn  the  18th  of  January,  1850,  George  Smith  was 

was  also  toe         «       •  «  ■  »»• 

assignee  under  discharged  under  the  Insolvent  Debtors  Act  (1  oC  2  Vtct. 

SldmSister^'  ^-  ^^^^'  '^^^'"8  previously  complied  with  all  the  provi- 
the  asseu  of  sions  of  the  act,  and  his  estate  was  vested  in  the  PlaintiflT, 
Held  that  the  ^^^  ^^^  been  appointed  assignee  on  the  3 1st  December, 
bill  was  not       1849.    He  had  previously  executed  a  warrant  of  attorney 

demurrable  on^  .,  ^         .i.-i^-v  fr*L 

the  ground       ^^  enter  up  Judgment  against  him  m  the  Queen  s  Bench 

merely,  that  it  fQ,.  4^032/.  at  the  suit  of  the  provisional  assignee,  his  sue- 
either  danger  cessors  and  assigns,  for  the  purpose  of  securing  the 
th  de^a»^  amount  due  from  him  to  his  creditors  at  the  time  of  his 
orthatappli-  insolvency,  and  judgment  was,  on  the  7th  April,  1859, 

cation  had  i   i  i  • 

been  made  for  duly  entered  up  on  the  warrant  of  attorney. 

the  sanction  of 
the  Insolvent 

Debtors  Court  The  insolvent  was,  at  the  time  of  his  discharge  and 
to  the  suit.        thenceforth  until  his  decease,  indebted  to  the  Plaintiff  in 

the  sum  of  1,500/.  or  thereabouts,  for  which  amount  the 
Plaintiffs  name  was  inserted  in  the  schedule. 


The  insolvent  subsequently  to  his  discharge  acquired 

considerable 


Galsworthy 

V. 
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considerable  property.  He  died  on  the  24th  April,  1869,  1860. 
having  by  his  will,  dated  the  23rd  April,  1859,  appointed 
the  Defendant  Charles  JDurrant  his  executor,  who*,  on 
the  16th  August,  1859,  proved  the  will.  The  prayer  ^vkraht. 
was  for  a  declaration  that  the  surplus  assets  of  the 
testator,  which  might  remain  after  payment  of  bis  funeral 
and  testamentary  expenses  and  of  any  debts  which  he 
might  have  incurred  since  his  insolvency,  were  appli- 
cable to  the  payment  of  the  debts  due  from  him  to  the 
Plaintiff  and  his  other  creditors  at  the  time  of  his  insol- 
vency, and  for  the  usual  administration  accounts. 

Mr.  Selwyn  and  Mr.  G,  Jessel,  in  support  of  tlie  de- 
murrer. 

The  question  upon  this  appeal  is,  whether  a  creditor 
under  an  insolvency  can  file  a  bill  for  an  account  of  the 
assets  of  the  deceased  insolvent,  without  the  consent  or 
direction  of  the  Insolvent  Debtors  Court  first  had  and 
obtained  pursuant  to  the  provisions  of  the  statute  1  &  ^ 
Vict,  c.  110.  The  87th  section  of  that  statute  directs 
the  insolvent  to  execute  a  warrant  of  attorney,  upon 
which  judgment  is  to  be  entered  up,  and  then  proceeds 
thus : — 

*^  And  if  at  any  time  it  shall  appear  to  the  satisfaction 
of  the  said  Court  that  such  prisoner  is  of  ability  to  pay 
such  debts  or  any  part  thereof,  or  that  he  is  dead, 
leaving  assets  for  that  purpose,  the  said  Court  may 
permit  execution  to  be  taken  out  upon  such  judgment, 
for  such  sum  of  money  as  under  all  the  circumstances 
of  the  case  the  said  Court  shall  order,  such  sum  to 
be  distributed  rateably  amongst  the  creditors  of  such 
prisoner  according  to  the  mode  hereinbefore  directed  in 
the  case  of  a  dividend  made  after  adjudication ;  and  such 
further  proceedings  shall  and  may  be  had  upon  such 
judgment  as  may  seem  fit  to  the  discretion  of  the  said 
Court  from  time  to  time,  until  the  whole  of  the  debts 

112  due 
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I860.  due  to  the  several  persons  against  whom  such  discharge 

^  shall  have  been  obtained  shall  be  fully  paid  and  satisfied, 

«.  together  with  such  costs  as  the  said  Court  shall  think 

^''"^»*-  fit  to  award." 

And  the  91  st  section  of  the  same  statute  provides: — 
*'  That  after  any  person  shall  have  become  entitled  to  the 
benefit  of  this  act  by  any  such  adjudication  as  aforesaid, 
no  writ  of  fieri  facias  or  elegit  shall  issue  on  any  judg* 
ment  obtained  against  such  prisoner  for  any  debt  or  sum 
of*  money  with  respect  to  which  such  person  shall  have 
so  become  entitled,  nor  in  any  action  upon  any  new  con- 
tract or  security  for  payment  thereof  except  upon  the 
judgment  entered  up  against  such  prisoner  according  to 
this  act ;  and  that  if  any  suit  or  action  shall  be  brought 
or  any  scire  facias  be  issued  against  any  such  person,  his 
heirs,  executors  or  administrators,  for  any  such  debt  or 
sum  of  money,"  &c.,  &c.,  "  except  as  aforesaid,  it  shall 
be  lawful  for  such  person,  his  heirs,  executors  or  admi- 
nistrators, to  plead  generally  that  such  person  was  duly 
discharged  according  to  this  act  by  the  order  of  ad- 
judication made  in  that  behalf,  and  that  such  order  re- 
mains in  force,  without  pleading  any  other  matter  spe- 
cially." 

Any  proceeding  against  the  insolvent  or  his  estate, 
except  by  the  direction  of  the  Insolvent  Debtors  Court, 
is  thus  absolutely  prohibited.  This  would  be  clearly  so 
during  the  life  of  the  insolvent ;  and  it  is  submitted  that 
the  death  of  the  insolvent  cannot  have  the  efiect  of 
setting  up  a  jus  tertii,  and  of  giving  to  the  creditor  an  in- 
dependent right  of  suit. 

We  do  not  deny  that  this  Court  would  have  jurisdic- 
tion in  certain  cases,  as  in  cases  of  apprehended  loss,  or 
waste  of  the  estate — but  no  such  case  is  alleged. 

The 


Galswortht 
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The  Insolvent  Debtors  Court,  in  giving  permission  to  1860 
Bue,  is  guided  by  all  the  facts  of  the  case.  It  takes 
also  into  consideration  the  circumstances  of  the  in- 
solvent and  his  family,  and  is  empowered  to  make  a  Durramt. 
reasonable  allowance  for  their  maintenance.  There  is  no 
such  jurisdiction  in  this  Court.  The  whole  course  of 
modern  legislation  has  been  to  take  the  discretion  of  in* 
stituting  proceedings  against  the  insolvent  and  his  estate 
away  from  the  creditors,  and  to  confer  it  on  the  Insolvent 
Debtors  Court.  The  cases  which  were  cited  below 
were  cases  which  occurred  under  the  former  acts,  none 
of  which  contain  such  provisions  as  those  of  the  87th 
and  91st  sections  of  the  present  acL  This  suit  is'  in 
fact  an  attempt  to  return  upon  the  steps  of  the  legisla- 
ture, and  to  re-asscrt  the  discretion  of  the  creditor. 

They  referred  to  52  Geo.  3,  c.  165 ;  53  Geo.  8,  c.  102 ; 
64  Geo.  3,  c.  23 ;  7  Geo.  4,  c.  67;  Ward  v.  Painter  (a); 
Barton  v.  Tattersall  (6) ;  Re  Moylan  (c) ;  Byrne  v. 
Byrne  (d) ;  Jellis  v.  Mountford  (e). 

Mr.  Roundell  Palmer  and  Mr.  Hallett  for  the 
Plaintiff. 

The  objection  of  want  of  jurisdiction  should  have 
been  taken  by  plea  and  not  by  demurrer ;  Casborne  v. 
Barsham  (/);  Ocklestone  v.  Benson  {g).  The  old  acts 
for  the  relief  of  insolvent  debtors  are  in  many  of  their 
provisions  similarly  worded  to  the  sections  87  and  91  of 
the  1  &  2  Vict.  c.  1 10,  and  by  a  long  course  of  decisions 
it  has  been  settled  that,  notwithstanding  those  provisions, 
this  Court  had  concurrent  jurisdiction.  The  ground  of 
those  decisions  was  that  the  rights  of  creditors  were  not 

to 

(«)  2  Beav.  85;  5  Afy/.  4-  Cr,  ((/)  2  Dr.  *  W,  71. 

298.  (e)  4  Bam.  4  Aid,  256. 

(6)  1  Kmm.  ^  MtfL  237.  (/)  6  Sim.  317. 

(r)  16  Beav.  220.  ig)2S.£f  5.  265. 


Galsworthy 
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18()0.  to  be  curtailed  or  taken  away  any  further  than  the 
language  of  the  acts  was  effectual  for  that  purpose.  The 
present  statute  does  not,  it  is  submitted,  aflTect  the  prin- 
DuRRANT.  ciple  of  the  decision  in  Ward  v.  Painter  (a).  The 
Insolvent  Debtors  Court  can,  under  the  present  act,  only 
give  leave  to  the  creditor  to  put  the  judgment  under  the 
warrant  of  attorney  in  force  against  the  insolvent  and  his 
estate.  It  cannot  go  further  and  administer  that  estate. 
The  power  of  doing  that  is  solely  in  this  Court ;  and 
the  object  of  this  suit  is  not  execution  upon  the  judg- 
ment, but  administration  of  the  estate.  This  Court  alone 
has  power  to  administer  and  to  adjust  the  equities  as 
between  the  different  orders  of  claimants,  and  in  cases 
similar  to  the  present  this  Court  has  always  hitherto 
exercised  that  discretion.  According  to  well-established 
principle,  an  existing  jurisdiction  is  not  taken  away, 
except  by  precise  and  distinct  words ;  and  nothing  in  the 
1  &  2  Vict,  c.  110,  can  be  pointed  to  as  destructive  of 
that  jurisdiction. 

They  referred  to  Tucker  v.  Hernaman  (b) ;  Ex  parte 
Barrington  (c) ;  Thomas  v.  Pinnell  (cf ) ;  54  Geo.  3, 
c.  23,  s.  14. 

Mr.  Selwyn  in  reply. 

Under  the  statute  1  &  2  Vict,  c  110,  the  power  of  suing 
of  any  creditor  in  the  insolvent's  schedule  is  limited  to 
suits  with  the  permission  of  the  Insolvent  Debtors 
Court.  The  Plaintiff  should  not  have  sued  without  such 
permission,  especially  as  he  is  an  officer  of  that  Court. 
The  cases  which  have  occurred  under  the  bankruptcy 
acts  have  no  application.  The  objection  to  the  jurisdic- 
tion 

(fl)  2   Bcav.  185;    5  Myl.  Sf       1  5w.  4*  G.  394. 
Cr.  298.  (c)  2  Mont.  4-  Ayr.  255. 

(6)  4  De  G.y  M.  4  G.  395;  (d)  15  Beav.  148. 
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tion  need  not  necessarily  be  taken  by  plea — a  demurrer        1860. 
will  lie.  ^  ^-"-v-^^ 

Galsworthy 

Judgment  reserved.  v. 

DURRANT. 


The  Lord  Chancellor. 

If  the  question  which  is  raised  in  this  case  upon  the  ^^<^-  4. 
jurisdiction  of  the  Court  were  res  integra,  I  should  have 
had  some  difficulty  in  deciding  it.  There  is  no  doubt 
that  this  Court  had  jurisdiction  to  entertain  such  a  bill 
for  the  administration  of  the  estate  of  an  insolvent,  and 
there  is  no  doubt  that  this  jurisdiction  can  only  be  taken 
away  by  the  express  words  of  an  act  of  parliament,  or  by 
some  legislative  enactment  inconsistent  with  the  exercise 
of  this  jurisdiction.  But  there  seems  to  me  to  be  some 
reason  for  contending  that  although  the  statute  1  &  2  Vict, 
c.  llOy  relied  upon  by  the  Defendant's  counsel,  contains 
no  words  expressly  taking  away  this  jurisdiction,  it  does 
contain  enactments  aflTording  a  plausible  argument  that 
the  jurisdiction  over  the  distribution  of  the  estate  of 
an  insolvent  who  has  been  duly  discharged  under  this 
statute,  and  who  has  executed  a  warrant  of  attorney  by 
virtue  of  which  a  judgment  has  been  entered  up,  is  con- 
fined to  the  Insolvent  Debtors  Court.  The  legislature 
seems  to  have  contemplated  that  the  administration  of  the 
estate  of  the  insolvent,  begun  in  that  Court,  would  be 
carried  on  and  completed  in  that  Court. 

By  the  87th,  91st  and  other  sections  of  the  act  it  is 
enacted,  that  judgment  shall  be  entered  up  under  the 
warrant  of  attorney ;  that  the  remedy  of  the  creditor 
shall  be  restricted  to  proceedings  on  the  judgment ;  that 
power  shall  be  vested  in  the  Insolvent  Court  of  con- 
sidering whether  the  insolvent  is  of  ability  to  pay  debts ; 
that'  such  proceedings  shall  be  had   as  may  seem  fit 

m 
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I860.        in  the  discretion  of  the' said  Court  from  time  to  time 
~*^"'^^       until  the  whole  of  the  debts  due  to  the  several  persona 
0.  against  whom  such  discharge  shall  have  been  obtained 

DuiKAiiT.  ^Y\a]\  have  been  fully  paid  and  satisfied;  that  if  any 
suit  or  action  shall  be  brought  against  any  such  person, 
his  heirs,  executors  or  administrators,  for  any  such  debt 
or  sum  of  money,  except  as  aforesaid,  it  shall  be  lawful 
for  such  person,  his  heirs,  executors  or  administrators,  to 
plead  their  discharge  under  the  said  act ;  and  that  a  dis- 
cretion shall  be  vested  in  the  Insolvent  Court  as  to  the 
allowance  to  be  made  to  the  insolvent  for  the  support  of 
himself  afid  his  family.  From  such  legislation  there  is 
some  ground  for  contending  that  parliament  intended  the 
administration  of  the  insolvent's  estate  to  be  confined  to 
the  new  special  tribunal  created  for  this  purpose. 

Although  the  aid  of  the  Court  of  Chancery  might  ttill 
have  been  invoked  for  realising  and  protecting  the  estate 
of  the  insolvent  (and  for  such  a  purpose  the  jurisdiction 
of  the  Court  of  Chancery  would  clearly  continue),  it 
might  have  been  doubted  whether,  with  a  view  to  tba 
administration  of  the  estate,  it  would  be  competent, 
without  the  leave  of  the  Insolvent  Court,  to  file  a  bill  for 
the  administration  of  the  estate  in  the  Court  of  Chancery. 

It  is  admitted  that  in  the  Court  of  Chancery  no  such 
discretion  is  vested,  and  that  the  distribution  of  the 
property  realised  must  there  be  governed  by  difierent 
rules.  This  is  a  clashing  of  jurisdictions,  which  the 
legislature  could  hardly  have  intended,  and  it  seems 
strange  that  the  rights  and  advantages  of  the  insolvent 
should  depend  upon  the  tribunal  in  which  his  creditors 
elect  to  sue. 

However,  there  is  a  series  of  decisions  upon  the  In- 
solvent Acts  in  force  previously  to  the  1  &  2  Fict  c  110, 

holding 
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holding  that  the  jurisdiction  of  the  Court  of  Chancery  to        1860. 
entertain  such  a  bill  as  this  was  not  thereby  taken  away.    ^  ^'^^>^^^ 
I  confess  that  I  nnd  some  dimculty  in  concurring  in  the  v. 

reasoning  on  which  the  decisions  rest,  particularly  when  Du»»am. 
I  find  it  has  been  decided  by  the  very  distinguished 
Judge  from  whose  decree  this  appeal  comes,  that  the 
creditor  of  an  insolvent  discharged  under  the  act  has  no 
remedy  in  equity  if  there  has  not  been  a  judgment  entered 
up  according  to  the  statute,  and  that  the  only  remedy  of 
the  creditor  is  upon  the  judgment. 

But  to  these  decisions  I  must  respectfully  bow,  and  I 
at  once  said  during  the  argument,  that  I  should  consider 
myself  bound  by  them  unless  the  most  recent  act,  I  &  2 
Vict.  c.  110,  can  be  shown  to  contain  some  new  enact- 
ment to  oust  the  jurisdiction  of  the  Court  of  Chancery. 
The  counsel  for  the  Appellant  undertook  to  show  such 
new  enactment,  but  in  this  I  think  they  have  failed. 
The  clauses  of  the  new  act  are  differently  worded  and 
arranged  from  the  53  Geo.  3,  c.  10^,  and  the  previous 
acts.  But  they  seem  to  me  to  be  substantially  the  same ; 
for  this  purpose  requiring  a  recognizance  or  a  judgment, 
forbidding  proceedings  upon  it  without  leave  of  the  In- 
solvent Court,  and  vesting  a  discretion  in  the  Insolvent 
Court  as  to  the  administration  of  the  estate,  which  could 
not  be  exercised  in  the  Court  of  Chancery. 

Therefore,  the  chief  argument  of  the  Appellant's 
counsel  would  have  applied  with  almost  equal  force 
against  the  decisions  relied  upon  by  the  counsel  for  the 
Respondent. 

I  must  express  a  hope  that  in  the  contemplated  new 
legislation  on  this  subject  care  will  be  taken  distinctly  to 
define  the  boundary  between  the  jurisdiction  of  the  Court 
of  Chancery  and  any  special   tribunal  which*  may  be 

constituted 
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1860. 

Gaibwortht 

V, 
DURRANT. 


constituted  for  the  distribution  of  the  estates  of  bank- 
rupts and  insolvents. 

In  the  meantime,  with  some  regret,  I  feel  myself  com- 
pelled to  decide  against  this  demurrer  and  to  order  the 
appeal  to  be  dismissed  with  costs. 


Nov.  17.  24.  In  re  ARROWSMITH'S  TRUSTS. 

Dec.  10. 

Before  The  ^T^HIS  was  an  appeal  from  an  order  of  Vice-Chan- 

LoRDs  Jus-  X      ggjj^j.  Xindersley,  who  decided,  that  on  the  con- 

Disposition  by  struction  of  the  will  and  codicil  of  William  Arrcwsmith 

.a  codicil  of  ^  gift  to  nephews  and  nieces  vested  indefeasibly  in  those 

and  personal  who  were  living  at  the  expiration  of  a  year  from  the  tes- 

^ff^^^hld  ^^^'"'^  death,  and  was  not  divested  by  their  death  during 

on  the  context,  the  life  of  the  testator's  widow, 
not  to  include 
a  fund  of  per- 
sonal estate 
specifically 
disposed  of  by 
the  will. 

A  testator 
bequeathed  a 
fund  to  his 
nephews  and 
nieces  who 
should  be 
living  at  his 
death,  and 
directed  that, 
in  case  of  the 


The  testator  by  his  will  dated  the  17th  of  January, 
1838,  after  confirming  his  marriage  settlement  and 
making  a  specific  gift  to  his  wife,  bequeathed  to  trustees 
all  his  ready  money  and  money  out  on  security  that 
should  be  due  to  him  at  his  decease,  upon  trust  to  get  it 
in,  and  pay  to  William  Blackshaw  and  Elizabeth  Buck- 
ley 51.  each,  if  they  should  be  then  living,  and  pay,  dis- 
tribute and  divide  the  remainder  "  unto  and  between  all 
my  nephews  and  nieces  who  shall  be  then  living  share 
death  of  any  of  and  share  alike.  And  in  case  of  the  death  of  any  of  my 
receiving^ their  ^^^P^^^s   and    nieces    before  receiving    their   respective 

respective  shares,  then  the  share  or  shares  of  them,  her  or  him  so 
shares,  the  .   . 

share  or  shares  ^yif^S 

of  them,  her  or 

him  so  dying  should  go  to  the  survivors :  Heldf  by  Vice-Chancellor  KinJersleyy  that 
the  share  of  a  niece  was  divested  by  her  death  within  a  year  af^er  the  testator *s  death ; 
but  per  the  Lord  Justice  Turner^  scmblct  an  inquiry  ought  to  have  been  directed  at 
what  time  the  fund  could  have  been  paid  over. 
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dying  shall  go  and  be  paid  to  and  amongst  all  my  sur-        1860. 
viving  nephews  and  nieces  share  and  share  alike." 

The  testator  then,  from  and  after  the  death  of  his  wife, 
gave  all  his  remaining  property  (including  some  property 
in  which  his  wife  had  a  life  interest  under  the  settlement, 
and  a  fund  which  he  had  previously  devised  to  her  for 
life)  to  trustees  upon  trust  to  sell  and  to  divide  the  pro- 
ceeds among  all  his  said  several  nephews  and  nieces  who 
should  be  then  living. 

The  testator,  by  a  codicil  dated  the  3rd  of  September^ 
1841,  made  the  following  dispositions: — "And  I  do 
hereby  give  and  bequeath  unto  my  niece  Elizabeth 
Buckley  the  sum  of  30/.,  in  addition  to  her  legacy  be- 
queathed in  my  said  will ;  and  I  also  give  and  bequeath 
unto  William  Blachshaw  the  sum  of  ^/.,  in  addition  to 
his  legacy  mentioned  in  the  said  will.  And  I  give  to 
his  wife  Hannah  Blachshaw  a  suit  of  mourning  at  my 
decease,  which  I  empower  my  executors  to  buy  for  her, 
and  to  give  to  her  out  of  my  personal  effects.  I  give  to 
my  goddaughter  Frances  Buckley  my  mahogany  dresser 
and  shelves  at  the  decease  of  my  wife  Hannah  Arrow- 
smith.  And  I  do  hereby  give  and  bequeath  unto  my 
dear  wife  Hannah  Arrowsmith  all  my  real  and  personal 
estate  and  effects,  of  what  nature  or  kind  soever  and 
wheresoever,  which  I  shall  be  possessed  of  or  entitled  to 
at  the  time  of  my  decease,  to  hold,  use,  occupy,  possess 
and  enjoy  the  same  during  the  term  of  her  natural  life ; 
and  I  do  hereby  declare  this  present  writing  shall  be 
annexed  to  my  will  and  taken  as  a  part  thereof;  and  I 
do  hereby  confirm  my  said  will  in  all  respects  whereby 
the  same  is  not  hereby  altered  or  revoked." 

The  testator  died  in  May,  1842,  and  his  widow  in 

1858. 


476  CASES  IN  CHANCERY. 

I860.  1858.  She  received  during  her  life  the  income  of  tha 
ready  money  and  monies  out  on  security,  it  being 
assumed  that  the  codicil  gave  her  a  life  interest  in  them. 
Upon  her  death ,  those  monies  were  paid  into  Court 
under  the  Trustee  Relief  Act. 

Of  the  testator's  nephews  and  nieces  who  were  living 
at  his  death  one,  Jane  Hartnell,  whose  representative 
was  Ada  Hartnell^  died  in  February ^  1843,  and  several 
others  died  in  the  lifetime  of  the  widow,  but  more  than 
a  twelve-month  after  the  testator's  death.  Those  who 
survived  the  widow  presented  a  petition  for  payment  to 
them  of  the  whole  fund. 

Vice-Chancellor  Kindersley  decided  that  the  codicil 
did  not  give  the  widow  a  life  interest  in  these  monies, 
and  that  all  the  nephews  and  nieces  living  at  the  death 
of  the  testator  took  vested  interests  liable  to  be  divested 
only  on  death  before  the  expiration  of  twelve  months 
from  the  testator's  death  ;  that  being  the  period  for  which 
an  executor  is  entitled  to  postpone  payment  of  a  legacy. 
Some  of  the  surviving  nephews  and  nieces  appealed 
from  this  decision. 

Mr.  W.  D.  Lewis  and  Mr.  Ince,  for  the  Appellants. 

The  cases  lay  down,  that  where  a  legacy  is  given 
over  on  the  death  of  the  legatee  before  it  is  received, 
that  means  on  his  death,  before  he  has  acquired  a  pre- 
sent right  to  receive ;  Re  Dodg$on*s  Trust  (a) ;  Whiting 
V.  Force  (b) ;  Bernard  v.  Montague  (c) ;  Law  v.  Thomp* 
son  (d) ;  Cort  v.  Winder  (e).  Here  the  codicil  gives  a 
life  estate  to  the  widow  in  this  fund,  for  if  it  does  not, 
the  disposition  is  nugatory,  since  the  will  already  gave 

her 

(fl)  1  Drew,  440.  {d)  4  Run,  92. 

{k)  2  Beav.  571.  (e)  1  Coll.  320. 

(f)  1  Mer.  422. 
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her  a  life  estate  in  everything  else;  Blachwell  v.  1860. 
Sull  (a).  It  is  not  necessary  that  the  partial  revocation 
by  the  codicil  should  be  equally  clear  with  the  dis- 
position in  the  will,  it  is  enough  if  it  is  reasonably  clear; 
Randfield  v.  Randfield{b);  Duffield  v.  Duffield{c)\ 
Cookson  v.  Hancock  (d).  It  being,  therefore,  impossible 
that  the  nephews  and  nieces  should  receive  their  shares 
of  this  fund  till  the  death  of  the  widow,  the  shares  of 
all  such  of  them  as  died  before  her  are  divested  in  favor 
of  those  who  survived  her. 

Mr.  Waller,  for  a  person  to  whom  a  charge  was  given 
by  the  will  on  the  share  of  one  the  nephews,  urged  that 
his  client  was  in  any  view  entitled  to  the  benefit  of  the 
charge. 

He  referred  to  Wigg  v.  Wigg{e)\  Hills  v.  Wirley{f) ; 
Oke  V.  Heath  (g). 

Mr.  John  Pearson,  for  the  representative  of  one  of 
the  nephews  who  died  in  the  lifetime  of  the  widow. 

I  contend  that  the  widow  did  not  take  a  life  interest  in 
this  fund.*  The  fair  construction  is,  that  the  codicil  in- 
tended only  to  show  that  the  widow  was  to  take  a  life  in- 
terest in  the  residue,  which,  by  the  will,  was  not  ex- 
pressly disposed  of  during  her  life  ;  Doe  v.  Bras'er  (A) ; 
Davenport  v.  Coltman  (t).  The  legacies  in  the  codicil 
show  that  it  was  not  intended  to  give  the  wife  a  life  in- 
terest in  the  whole  estate.  But  suppose  it  was  so  in- 
tended, it  is  not  a  necessary  consequence  that  the  time 
of  vesting  indefeasibly  is  to  be  altered.  Under  the  will, 
a  legatee  who  survived  the  testator  twelve  months  would 

clearly 

(a)  1  Keen,  1 76.  (J)  2  Atk.  605. 

(6)  8  H.  ofL,  Cat,  225.  {g)  1  Vei,  ten.  135. 

(c)  3  Bligh,  N.  S.  261.  (A)  5  B.Sf  Aid.  64. 

(d)  1  Keen, 817;  2 M. 4^  C. 606.  (i)  9  M.  ^  W.  481 ;  12  Sim. 
it)  1  Atk.  382.  588. 
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I860.  clearly  take  an  indefeasibly  vested  interest,  and  there  is 
no  reason  why  the  interposition  of  a  life  estate  should 
alter  this,  the  purpose  being  merely  to  give  the  widow  a 
benefit,  which  purpose  is  satisfied  without  interfering 
with  the  vesting  of  the  shares  as  determined  by  the  will ; 
Doe  V.  Hole  {a).  A  codicil  is,  for  many  purposes, 
treated  as  part  of  the  will,  but  not  for  such  a  purpose  as 
this ;  Bonner  v.  Bonner  (ft) ;  Hall  v.  Severne  (rV 

Mr.  Lewin  for  other  parties  in  the  same  interest. 

Mr.  H,  R.  Young  for  the  executor. 

Ada  Hartnell  was  served  with  the  petition  but  did  not 
appear. 

Mr.  Lewis  in  reply. 

Judgment  reserved. 


The  Lord  Justice  Knight  Bruce. 

Dfc.  10.  I   think  that  this  case  is  reasonably  clear  and  plain, 

subject  only  to  the  possible  right  of  Miss  Ada  Hartnell^ 
as  to  whom  I  understand  that  she  has  been  served,  but 
declines  to  appear,  and  as  to  whose  claim  I  desire  to 
give  no  opinion.  It  appears  to  me,  that  in  all  other  re- 
spects the  decision  of  the  learned  Vice-Chancellor  is 
perfectly  correct. 

Tlie  Lord  Justice  Turner,  after  stating  the  facts  of 
the  case,  said: — 

There  are  two  questions  in  this  case,  firstly,  whether 
the  eleven  nephews  and  nieces  who  died  in  the  widow's 

lifetime, 

{a)  15  Jur,  13.  (c)  9  Sim,  515. 

(6)  13  Ves,  379. 
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lifetime,  but  more  than  a  year  after  the  testator's  death,        1860. 
became  indefeasibly  entitled  to  shares;  and,  secondly,  ^^ 

whether  the  niece  who  died  within  a  year  from  the  tes-  Arrow- 

tator's  death  became  so  entitled.  Trust. 

On  the  first  point,  it  was  argued,  on  behalf  of  the 
Appellants,  that  the  codicil  gave  the  widow  a  life  interest 
in  all  the  testator's  property,  including  the  monies  out  on 
security,  which  were  specifically  bequeathed  by  the  will, 
that,  therefore,  the  nephews  and  nieces  could  not  receive 
their  shares  during  her  life,  and  that  consequently  the 
shares  of  those  who  died  in  her  lifetime  went  over  to  the 
survivors.  This  depends  on  the  question,  whether, 
under  the  codicil,  the  widow  took  a  life  interest  in  the 
specifically  bequeathed  funds,  and  I  am  of  opinion  that 
she  did  not.  The  codicil  gives  legacies  payable  imme- 
diately, one  of  them  in  terms  made  payable  on  the  tes- 
tator's death ;  it  is  manifest,  therefore,  that  the  life  in- 
terest of  the  widow  was  not  intended  to  afifect  the  whole 
of  the  testator's  property.  This  shows  that  the  words  of 
the  codicil  were  not  intended  to  bear  the  most  extended 
construction,  and  obliges  the  Court  to  consider  what  is 
their  reasonable  construction,  and  I  think  there  cannot 
be  any  doubt  what  the  testator  intended.  He  had  by 
his  will  made  a  gifl  of  the  residue  after  the  death  of  his 
wife,  but  there  was  no  gift  to  her,  except  by  implication, 
and  the  reasonable  view  appears  to  me  to  be,  that  he  in- 
tended, by  his  codicil,  to  remove  the  uncertainty  which 
this  might  occasion,  and  to  give  her  an  express  life  estate 
in  the  residue. 

I  am  of  opinion,  therefore,  that  the  foundation  of  the 
Appellants'  argument  on  this  point  fails,  and  that  the 
eleven  nephews  and  nieces  obtained  indefeasibly  vested 
interests. 

As 


480  CASES  IN  CHANCERY. 

I860.  As  to  the  share  of  Jant  Hartnell,  who  died  shortly 

"^'"^       after  the  testator's  deaths  it  makes  very  little  diflerence 

Iv6 

Arrow-      to  the  Other  claimants^  whether  her  representative  re- 
^^^"  '       ceives  a  share  or  Dot,  and  it  has  been  agreed  that  she 
shall  receive  it.    It  therefore  becomes  unnecessary  to  ex- 
press an  opinion  as  to  her  title^  but  if  it  were  necessary 
to  give  an  opinion  upon  that  pointy  I  should  be  disposed 
to  think  that  the  order  of  the  Vice-Chancellor  should  be 
modified  by  directing  an  inquiry,  whether  any  part  of 
the  fund  was  received,  and  could  properly,  having  regard 
to  the  state  of  the  assets,  have  been  paid  over  within  the 
year.     The   executors,  according  to  the  general   rule, 
might  have  paid  it,  but  the  Vice-Chancellor's  decision, 
that  the  gift  over  takes  effect  on  death  within  the  year, 
would  prevent  their  making  any  payment  within  that 
period.     I    agree   with   the   Vice-Chancellor,   that  the 
shares  did  not  vest  indefeasibly  on  the  testator's  deaths 
and  I  do  so  on  the  following  grounds.     The  expression 
"  die  before  receiving  their  respective  shares/'  can  only 
apply  to  nephews  and  nieces  who  were  pointed  out  as 
objects  of  gift,  but  the  gift  is,  in  express  terms,  confined 
to  nephews  and  nieces  living  at  the  testator's  death.    He 
therefore,  when  he  speaks  of  their  dying  before  they  re- 
ceive their  shares,  cannot  have  been  contemplating  their 
dying  in  his  lifetime.     There  are  two  periods  to  which 
the  words  may  refer,  the   period  when   the  fund  was 
actually  got  in,  or  the  period  when  it  could  have  been 
paid  over  to  the  legatees.     To  refer  them  to  the  former 
period  would  be  a  most  inconvenient  construction,  and  I 
am,  therefore,  disposed  to  think,  that  if  it  were  necessary 
to  decide  the  question,  the  proper  course  would  be  to 
direct   an    inquiry   when    the    specifically  bequeathed 
monies  could  have  been  paid  to  the  legatees. 
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1860. 


EVANS  V.  CARRINGTON.  ^lkc!v)!^' 

rriHIS  was  an  appeal  from  the  decree  of  Vice-Chan-     Before  The 
cellor  Wood  dismissing  the  Plaintiflfs  bill,  filed      Chancellor 
for  the  purpose  of  having  a  marriage  settlement  and     ^  hoKD 

Campbell. 

deed   of  separation  set  aside,   on  the   ground  (among  Non-disclosure 
others)  that  a  dissolution   of  the   marriage  had  been  of  antenuptial 
decreed  by  reason  of  the  adultery  of  the  wife.  ^^  ^i^g  p^^  of 

a  wife  held  not 
to  be  such  a 

By   the   settlement  in   question,   dated   the    12th   of  fraud  upon  the 
November^   1 850,  and   made  on   the  marriage   of   the  entitle  him  to 

Plaintiff  with  the  Defendant  Mary  Sophia  Carrington,  »f *  "»^«  *  5^^ 

•^       *  ^  tlement  made 

the    Plaintiff  appointed   a   jointure   of   500/.   a   year,  upon  the  mar- 
charged  on  real  estate,  to  the  Defendant  if  she  should  '***|u\  temhle 
survive  him ;  and  covenanted  that  any  future  acquired  that  adultery, 
property   of    the    Defendant,   amounting    to    200/.    or  fore  separation, 
upwards,  should  be  settled  upon  trust  for  the  husband  ^»'^  invalidate 

,-  ,  .  a  separation 

and  wife  successively  for  life ;  with  remainder  upon  trust  deed. 
for  the  issue  of  the  marriage;  and,  in  default  of  children,  r;iJ^®^°"u* 
upon  trust  for  the  wife  absolutely  if  she  were  the  sur-  no  jurisdiction 
vivor;  and  as  she  sliould  by  will  appoint  in  case  she  adulterw^*" 

should  die  in  the  Plaintiff's  lifetime.  whose  mar- 

riage has  been 
dissolved,  of 

The  marriage  was  solemnized  on  the  14ih  of  November^  ^^^^^  {jf^  ggj. 

1850,  a  sum  of  1,000/.  £3  per  Cent.  Consols  having  tlement  made 

been  previously  transferred  by  the  lady's  father  into  the  J-™^ 
name  of  the  Plaintiff,  as  her  marriage  portion.  '^^^  circum- 

stance  of  a  wife 

having  induced 

mi  1.    J  i_  •  r  *v  •  her  husband  to 

There  had  been  no  issue  ot  the  marriage.  execute  a  deed 

Very  of  separation, 
in  contempla- 
tion of  a  re- 
newal of  the  illicit  intercourse,  held  sufRcient  to  invalidate  the  deed. 

Vol.  II— 3.  K  K  D.F.J. 
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1860.  Very  shortly   after  the  marriage  the   Plaintiff  saw 

reason  to  believe  that  he  did  not  possess  the  affections  of 
his  wife;  and  on  the  21st  of  March,  1851,  the  De- 
fendant  left  him  and  refused  any  longer  to  cohabit  with 
him  as  his  wife. 

It  was  shortly  afterwards  arranged  and  agreed  between 
the  Plaintiff  and  his  wife's  father,  that  the  Plaintiff  and 
his  wife  should  continue  to  live  separate ;  and  as  part  of 
such  arrangement  a  separation  deed  was  executed,  dated 
the  10th  31ay,  1851,  between  and  by  the  Plaintiff  of  the 
first  part,  his  wife  of  the  second  part,  and  her  father 
J.  W.  Carrington  of  the  third  part,  whereby  the  Plaintiff 
granted  to  the  said  «/.  W,  Carrington,  in  trust  for  the 
said  Mary  Sophia  Evans  during  the  joint  lives  of  herself 
and  the  Plaintiff,  an  annuity  of  250L  a  year,  to  be  in- 
creased on  certain  contingencies  to  350/.,  and  secured 
upon  the  life  interest  of  the  Plaintiff  in  certain  property 
to  which  the  Plaintiff  was  entitled  under  his  uncle's  will; 
and  the  Plaintiff  covenanted  that  all  future  acquisitions 
of  real  or  personal  estate  which  should  devolve  upon  his 
wife  should  be  for  her  separate  use.  The  deed  then 
contained,  on  the  part  o(J,  W.  Carrington  the  trustee,  a 
covenant  that  the  said  Mary  Sophia  Evans  should  not 
molest  the  Plaintiff  or  attempt  to  compel  him  to  cohabit 
with  her,  and  that  during  the  said  separation  the  Plain- 
tiff should  not  be  obliged  to  pay  for  the  maintenance, 
support,  lodging  or  wearing  apparel  of  his  wife,  or  for 
any  expense  connected  with  her  living,  or  to  pay  any 
debts  already  contracted  by  her,  or  which  might  be  con- 
tracted during  the  separation  by  her,  or  in  reference  to 
her  maintenance  or  living ;  and  the  trustee  covenanted 
to  indemnify  the  Plaintiff  against  the  maintaining,  sup- 
porting, lodging,  clothing  and  hving  of  his  wife  during 
separation,  and  against  all  such  debts  and  liabilities  as 
aforesaid,  and  against  all  losses  and  claims  in  respect  of 

the 
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the  living  of  the  said  Mary  Sophia  Evans,  or  such  debts        1860. 

or  liabilities,  or  in  anywise  relating  thereto.     And  it  was 

declared  that  the  provisions  of  the  deed  were  to  cease  in 

case  Mrs.  Evans  should  prosecute  any  suit  against  the  Careinqtom. 

Plaintiff  for  alimony  or  maintenance,  and  that  the  deed 

was  to  be  without  prejudice  to  the  jointure  secured  by 

the  marriage  settlement. 

In  1854,  the  Plaintiff  brought  an  action  of  crim.  con. 
against  Robinson^  which  resulted,  on  the  first  trial,  in  a 
verdict  for  the  Defendant,  but  on  a  new  trial  the  Plaintiff 
obtained  a  verdict  with  500/.  damages. 

In  February y  1858,  the  Plaintiff  commenced  a  suit  in 
the  Court  for  Divorce  and  Matrimonial  Causes  for  dis- 
solution of  marriage  on  the  ground  of  the  alleged  adultery 
of  his  wife  with  Robinson,  which  resulted  in  a  verdict 
for  the  Plaintiff  on  the  issues  raised,  and  in  a  decree, 
pronounced  in  January,  1859,  of  dissolution  of  the 
marriage,  with  costs  to  be  paid  by  Robinson  the  co- 
Respondent. 

The  Court,  however,  at  the  hearing  of  the  suit,  declined 
to  accede  to  an  application  for  relief  in  respect  of  the 
settlement  and  separation  deed,  on  the  ground  that  such 
relief  was  not  within  the  scope  of  its  jurisdiction. 

At  the  date  of  this  decree,  the  Divorce  Act  in  force 
was  the  20  &  21  Vict.  c.  85,  the  Amending  Act,  22  k  23 
Vict,  c.  61,  not  having  been  passed  until  the  13th  August, 
1859. 

The  Plaintiff  paid  the  annuity  under  the  separation 
deed  up  to  and  inclusive  of  the  half-yearly  day  or  pay- 
ment immediately  preceding  the  decree  of  divorce,  afler 
nrhich  he  declined  to  make  ariy  further  payments. 

KK2  On 
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1660.  On  the  20th  October,  1859,  the  trustee  of  the  deed  of 

^'^^^^^      separation  brought  an  action  against  the  Plaintiff  for 
^  subsequent  arrears  of  the  said  annuity,  whereupon  the 

Caerixotok.  Plaintiff  instituted  the  present  suit,  against  Mary  Sophia 
Carrington,  *'  otherwise  and  generally  calling  herself 
and  known  as  Mary  Sophia  JEvans,  the  late  wife  of  the 
Plaintiff,"  and  the  respective  trustees  of  the  deeds  of 
settlement  and  separation,  which,  af\er  setting  forth  the 
facts  above  mentioned,  contained  the  following  state- 
ment ; — 

**  The  said  marriage  between  the  Plaintiff  and  the 
said  Defendant  Mary  Sophia  Carrington,  otherwise 
Evans,  as  well  as  the  said  indenture  of  settlement  of 
the  12th  day  of  November,  1850,  were  procured  by 
fraud  and  collusion  on  behalf  of  the  said  Defendant 
Mary  Sophia  Carrington,  otherwise  Evans,  who  pre- 
viously to  her  aforesaid  marriage  with  the  Plaintiff  had, 
unknown  to  the  Plaintiff,  committed  fornication  with 
the  said  Robert  Ansley  Robinson,  and  the  connection 
which  had  been  so  as  aforesaid  formed  between  the 
said  Robert  Ansley  Robinson  and  the  said  Mary  Sophia 
Carrington,  otherwise  Evans,  previously  to  her  said 
marriage  with  the  Plaintiff,  was,  unknown  to  the  Plain- 
tiff, renewed  after  the  said  marriage ;  and  the  Defendant 
Mary  Sophia  Carrington,  otherwise  Evans,  in  fact  and 
as  aforesaid  left  the  Plaintiff  and  refused  to  cohabit  with 
him  previously  to  the  date  and  execution  of  the  said 
indenture  of  the  10th  May,  1851,  and  in  order  that  she 
might  more  readily  have  adulterous  intercourse  with  the 
said  Robert  Ansley  Robinson;  and  the  said  Defendant 
Mary  Sophia  Carrington,  otherwise  Evans,  also  fraudu- 
lently procured  the  Plaintiff  to  execute  the  said  indenture 
of  the  10th  May,  1851,  for  the  purpose  of  more  securely 
carrying  on  her  said  adulterous  intercourse  with  the  said 
Robert  Ansley  Robinson;  and,  as  evidence  hereof,  the 

Plaintiff 
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Plaintiflf  charges,  that  it  was  fully  proved,  as  well  upon        18G0. 
the  second  trial  of  the  said  action  for  criminal  conversa-      ^"tT"^^^ 

1  "t    -n  1  A      1       -r*  » .  Evans 

tion  against  the  said  Robert  AnsUy  Robinson  as  upon  v. 

the  aforesaid  trial  of  the  said  issues  in  the  said  Court  for  Harrington. 
Divorce  and  Matrimonial  Causes,  that  the  said  Defendant 
Mary  Sophia  Carrington,  otherwise  JEvans,  had  com- 
^  mitted  fornication  with  the  said  Robert  Ansley  Robinson 
previously  to  her  marriage  with  the  Plaintiff.  At  the  time 
the  Plaintiff  so  as  aforesaid  married  the  said  Defendant 
Mary  Sophia  Carrington,  otherwise  Evans,  he  was 
wholly  ignorant  of  any  fornication  or  other  impropef 
intercourse  having  taken  place  between  the  said  Defen- 
dant Mary  Sophia  Carrington,  otherwise  Evans,  and  the 
said  Robert  Ansley  Robinson,  or  any  person ;  and  the 
Plaintiff  was  induced,  by  the  said  Defendant  Mary 
Sophia  Carrington,  otherwise  Evans,  to  believe,  and  he 
verily  believed,  at  the  time  of  such  marriage^  and  also 
thenceforth  up  to  the  date  of  the  execution  of  the  said 
indenture  of  the  10th  May,  1851,  and  for  some  time  sub- 
sequent thereto,  and  until  he  discovered  the  adultery 
aforesaid,  that  the  said  Defendant  Mary  Sophia  Car^ 
rington,  otherwise  Evans,  was  a  virgin  at  the  time  of  her 
said  marriage  with  the  Plaintiff,  and  of  unimpeachable 
Conduct.  And  the  Plaintiff  charges,  that  unless  he  had 
fully  believed,  during  his  addresses  to  the  said  Defendant 
Mary  Sophia  Carrington,  otherwise  Evans,  previously  to 
their  said  marriage,  and  at  the  time  of  such  marriage, 
that  the  said  Defendant  Mary  Sophia  Carrington,  other- 
wise Evans,  had  not  pledged  her  affections  to  the  said 
Robert  Ansley  Robinson  or  any  other  person,  and  that 
she  was  a  virgin  and  of  perfectly  chaste  conduct,  the 
Plaintiff  would  not  have  married  her." 

The  bill  prayed  that  the  settlement  and  the  separation 
deed,  or  at  least  the  latter  of  those  deeds,  might  be  de- 
livered 
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I860.  livered  up  to  be  cancelled^  or  might  be  declared  void 
from  the  date  of  the  decree  for  dissolution  of  marriagei 
the  Plaintiff  offering  to  deal  with  the  portion  of  1,000/. 
Carrinotom.  gjQgjj^  j^nd  any  benefits  coming  to  him  under  the  said 
deeds,  as  the  Court  should  direct ;  or,  if  the  Court  should 
consider  the  Divorce  and  Matrimonial  Causes  Court  was 
the  proper  jurisdiction,  then  that  such  proceedings  might 
be  directed  to  that  Court  as  the  Court  should  think  fit ; 
or,  if  this  Court  should  consider  the  separation  deed  was 
still  valid,  then  that  the  expenses  of  the  Plaintiff  in  the 
proceedings  for  the  divorce  might  be  declared  to  be 
expenses  within  the  covenant  for  indemnity  contained  in 
the  indenture  of  the  10th  May^  1851. 

The  bill  also  prayed  that  the  necessary  accounts  might 
be  taken,  and  for  an  injunction  to  restrain  the  further 
prosecution  of  the  action  at  law  to  recover  the  arrears  of 
the  annuity. 

To  this  bill  the  Defendants  Mary  Sophia  Carrinyton 
and  the  trustees  demurred  for  want  of  equity,  and  the 
demurrer  was,  on  the  7th  December,  1859,  allowed  by 
Vice-Chancellor  Wood,  but  leave  was  given  to  amend 
the  bill  by  adding  an  averment  of  adultery  between  the 
marriage  and  the  separation  deed. 

The  bill  was  accordingly  amended  by  adding  allegations 
to  that  effect;  but,  upon  the  hearing,  his  Honor  was  of 
.    opinion  that  these  allegations  were  not  established  by 
the  evidence,  and  dismissed  the  bill  (a). 

Mr.  Rolt  and  Mr.  Halktt,  for  the  Plaintiff. 

Both  the  marriage  settlement  and  the  deed  of  separation 
were  obtained  in  furtherance  of  a  fraudulent  scheme  con- 
cocted 

(a)  See  Evans  v.  Carnngton,  1  John.  ^  H.  598—610. 
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cocted  for  the  purpose  of  facilitating  and  continuing  an  1860. 
immoral  intercourse  between  the  Defendant  M.  S.  Car- 
rington  and  her  paramour  Robinson.  The  evidence 
shows  a  continuance  of  that  intercourse,  almost  uninter-  Harrington. 
ruptedly,  from  a  period  antecedent  to  the  marriage  till 
long  after  the  execution  of  the  separation  deed.  The 
settlement  therefore  may  be  set  aside  on  the  ground  of 
fraud ;  Colombine  v.  Penhall  (a) ;  JFraser  v.  Thomp- 
son {b);  and  even  at  law  relief  may  be  had  against  a 
fraudulent  separation  deed ;  Evans  v.  Edmonds  (c). 

Next,  the  adultery  of  the  wife,  and  the  divorce  founded 
upon  it,  give  the  Court  jurisdiction  to  deal  with  the 
settlement ;  Ball  v.  Montgomery  (d) ;  Carr  v.  Easta- 
brooke{e).  Upon  the  true  construction  of  the  deed  of 
separation,  the  intention  was  that  the  provisions  of  that 
deed  were  to  remain  in  force  only  during  the  coverture. 
From  the  time  of  the  decree  for  dissolution  of  the 
marriage  for  adultery,  the  liability  of  the  husband  under 
that  deed  ceased,  and  it  became  of  no  validity  whatever, 
except  as  to  debts  prior  to  that  decree.  The  adultery 
and  divorce  together  having  destroyed  the  consideration 
for  the  separation  deed,  the  Plaintiff  ceased  to  be  under 
any  obligation  under  it  to  pay  his  wife's  debts  and 
expenses ;  Hirst  v.  Tolson  (/) ;  Mirehousev.  Rennell  (g); 
Bury  V.  Allen  {h)\  Russell  v.  Smyth{i);  Govier  v. 
Hancock  (A) ;  Devaux  v.  Conolly  (/) ;  Code  Nap.,  tit. 
Divorce  (6),  ch.  4,  ss.  299,  300,  301 ;  1  Ersk.  Inst., 
bk.  1,  tit.  6. 

Sir 

(a)  1  Sm.  Sf  Giff.  228.  (g)  8  Bing.  490. 

(6)  1  Giff.  49.  (A)  1  ColL  589. 

(c)  13  C.  B.  777.  (i)  9  M.  *  W,  810;  1  DowL 

(d)  2  Fw.jim.  191—196.  P.  C.  ^.  5.  929. 

(e)  4  Ve$.  146.  (ik)  6  T.  K.  603. 
(/)  2  Mac,  ^  G,  134.  (/)  8  C.  B.  640. 
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18G0.  Sir  Hugh  Cairns  and  Mr.  FreeUng^  for  the  Defendant 


Evans 


M.  S.  Carrington. 


V-  The  evidence  does  not  establish  firaud  in  obtaining 

Carrinotoii*      ,  ,  , 

either  the  marriage  or  the  separation  deed.     Whatever 

power  there  may  be  of  dealing  with  the  settlement  or  the 
separation  deed  upon  the  dissolution  of  the  marriage  is 
not,  nor  ever  has  been,  within  the  jurisdiction  of  this 
Court,  but  is  now  vested  in  the  Divorce  and  Matrimonial 
Causes  Court.  The  Court  cannot  set  aside  the  settle- 
ment, except  on  the  terms  of  a  restitutio  ad  integrum. 
The  cesser  of  the  consideration  given  is  no  ground  for 
such  a  decree ;  Sidney  v.  Sidney  (a) ;  Blount  v.  TFiit- 
ter  (ft) ;  Buchanan  v.  Buchanan  (c) ;  Seagrave  v.  Sear 
grave  {d);  In  re  Anne  Walker  {e)\  Field  v.  Serves  {f). 

The  law  is,  that  when  once  the  consideration  for  a 
contract  has  been  given  the  contract  cannot  be  afterwards 
set  aside  on  the  ground  of  the  cesser  of  the  considera- 
tion; Cox  V.  Barnard  (g);  Jee  v.  Thurlow{h)\  Camp^ 
bell  V.  Ingilby  (J). 

Mr.  Brodrick  for  the  trustees. 

Mr.  Holt  in  reply. 

Judgment  reserved. 


The  Lord  Chancellor. 

Dec,  10.  I  am  clearly  of  opinion  that,  as  far  as  the  marriage 

settlement  is  concerned,  the  decree  appealed  from  ought 

to 

(a)  3  P.  W.  2G9.  (/)  1  Bos.  Sf  P.,  M  R.  12L 

(6)  Ibid,  276,  n.  (g)  8  Hart,  310. 

(f )  1  Bali.  4-  B.  203.  (A)  2  B  Sf  C.  547. 

(</)  13  Kfi.  439.  (<)  21  fieao.  567;  XDtQ.i^ 

(e)  U,  4  Go.,  temp,  Sugd.  299,  J.  393. 


Carrington* 
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to  be  affirmed*     On  this  part  of  the  case  I  had  made  up        I860, 
my  mind  at  the  conclusion  of  the  opening  of  the  Appel-      ^w'T'^^^ 
lant*s  counsel ;  and  if  it  were  not  so  intimately  connected  v, 

with  the  deed  of  separation  I  should  not  have  required 
the  Respondent's  counsel  to  address  me  upon  it* 

This  case  is  not  to  be  decided  by  the  Levitical  law, 
nor  by  the  Code  Napoleon^  nor  by  any  other  foreign 
code  referred  to,  but  by  the  law  of  England^  which  is 
explicit  and  well  established  upon  this  subject 

There  is  no  ground  for  impeaching  the  marriage  settle- 
ment on  the  ground  of  fraud.  Giving  credit  to  the  ante- 
nuptial incontinence  imputed  to  the  lady,  it  is  impossible 
to  say  her  suppression  of  her  (railtyy  and  the  simple  fact 
of  her  coming  into  the  arms  of  her  husband  as  if  ishe 
had  been  an  untouched  virgin,  would  be  such  a  fraud 
upon  him  as  would  have  given  him  a  right  to  set  aside 
the  marriage  settlement  This  course  could  only  be  jus- 
tified by  the  tyrannical  legislation  of  Henry  VIII., 
making  it  high  treason  in  any  woman  not  a  virgin  to 
conceal  her  lapse  from  virtue  and  to  marry  the  king. 
Such  legislation,  down  to  the  present  time,  when  there 
have  been  attempts  to  justify  many  of  the  acts  of  that 
sovereign,  formerly  considered  very  disreputable,  has  re- 
mained, as  far  as  I  know,  as  yet  without  defence  or  pallia- 
tion. 

We  have  no  occasion  to  consider  what  might  be  the 
effect  upon  a  marriage  settlement  of  clear  proof  that  an 
unchaste  woman  had  conspired  with  others,  by  fraudulent 
misrepresentations,  to  palm  herself  on  a  suitor  as  a 
virgin  worthy  of  his  choice ;  for  Robinson  alone  is  sug- 
gested as  the  conspirator  with  the  lady ;  and  even  if  his 
declaration  at  the  Cheltenham  club  about  Evans  being 
**  a  slippery  fish  at  last  hooked**  were  admissible  in  evi- 
dence. 
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I860.        dence,  it  would  be  quite  insufficient  to  prove  that,  in 

^^^^^      combination  with  her,  he  planned  and  brought  about  the 

V.  marriage. 

Carrinotom. 

The  marriage  settlement  being  valid  when  executed, 
the  wife,  according  to  our  law,  did  not  by  adultery  lose 
any  benefit  which  it  conferred  upon  her.  This  has  been 
the  clear  understanding  of  all  English  lawyers ;  and  if 
decisions  are  wanted  I  need  only  refer  to  Sidney  v.  Sid^ 
^^(fl);  Blount  w.  Winter {b) ;  Buchanan  v.  Buclianan{c\ 
and  Field  v.  Serres  (rf). 

The  simple  dissolution  of  marriage  for  adultery  makes 
no  difference.  Till  very  recently  this  could  only  be 
effected  by  a  privilegium,  an  act  of  the  legislature  in  the 
form  of  a  divorce  bill.  Such  bills  sometimes  contained 
clauses  which  had  full  effect,  from  the  omnipotence  of 
parliament,  to  vary  the  provisions  of  marriage  settle- 
ments according  to  what  was  fit  according  to  the  circum- 
stances of  particular  cases.  But  in  as  far  as  the  marriage 
settlement  was  not  expressly  varied  by  the  Divorce  Bill 
the  marriage  settlement  stood  firm  and  might  be  enforced 
for  the  benefit  of  the  divorced  wife. 


Can  it  be  said  that  there  is  a  difference  as  to  the  effect 
of  a  dissolution  of  the  marriage,  whether  this  be  brought 
about  legislatively  by  a  privilegium,  or  judicially  under  a 
general  law?  AH  the  arguments  for  setting  aside  the 
marriage,  settlement  afler  the  divorce  a  vinculo  apply 
with  equal  force  to  both  modes  of  dissolution. 

No  new  power  has  been  conferred  on  a  Court  of  Equity 
to  interfere  with  the  settlement    By  sect.  4«5  of  20  k  21 

VicL 

(fl)  3  P.  Wmt,  269.  (c )  1  Ball  if  B.  203. 

{b)  Ibid.  276,  n.  ((f)  I  Bos.  ^  PuL,  N.R.\2L 
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Vict.  c.  85,  it  is  provided  that  in  any  case  in  which  the        1860. 


Court  thereby  constituted  should  pronounce  a  sentence 

of  divorce  for  the  adultery  of  the  wife,  if  it  should  be  v, 

made  to  appear  to  the  Court  that  the  wife  was  entitled  Carbinotom. 

to  any  property  either  in  possession  or  reversion,  it 

should  be  lawful  for  the  Court,  if  it  should  think  proper, 

to  order  such  settlement  as  it  should  think  reasonable 

to  be  made  of  such  property,  or  any  part  thereof,  for  the 

benefit  of  the  innocent  party  and  of  the  children  of  the 

marriage,  or  either  or  any  of  them. 

When  the  act  of  last  session,  23  &  24  Vict.  c.  144, 
was  passing  through  parliament,  there  was  a  proposal  to 
extend  this  power,  but  no  further  addition  to  it  could  be 
obtained  than  that  any  instrument  executed  under  it 
pursuant  to  an  order  of  the  Court  should  be  deemed  valid, 
notwithstanding  the  disability  of  coverture.  Whether 
in  the  exercise  of  this  power  the  Court  of  Divorce  could 
meddle  with  the  wife's  jointure  under  a  marriage  settle- 
ment we  need  not  here  inquire.  The  legislature  certainly 
has  not  conferred  any  such  power  upon  the  Court  of 
Chancery.  The  Court  of  Chancery,  therefore,  remains 
powerless  where  the  marriage  has  been  dissolved  by  the 
Divorce  Court,  as  it  was  where  the  divorce  was  by  act 
of  parliament.     So  much  for  the  marriage  settlement. 

With  respect  to  the  deed  of  separation,  although  the 
Vice-Chancellor  was  equally  clear  that  the  suit  could  not 
be  supported,  I  find  much  greater  difficulty.  I  agree  with 
him  that  this  deed  cannot  be  set  aside  on  the  ground 
that  the  wife  is  actually  proved  to  have  carried  on  an 
illicit  intercourse  with  Robinson  after  her  marriage,  and 
before  the  deed  was  executed.  Such  proof  would  have 
invalidated  the  deed,  for  in  that  case  the  Plaintiff  not 
being  liable  for  her  maintenance  when  she  lived  separate- 
from  him,  he  required  no  indemnity  against  a  claim  of 

this 
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18G1.        this  sort,  bo  that  there  would  be  no  consideration  for  his 
^T"^^      promise  to  pay  the  annuity ;  and  he,  being  in  ignorance 
V.  of  the  adultery,  would  be  considered  as  having  been 

Carrinotom.  fraudulently  induced  to  execute  the  deed.  But  although 
the  behaviour  of  the  wife  was  unbecoming  and  suspicious 
between  the  time  of  her  return  to  Cheltenham^  when  she 
had  quarrelled  with  her  husband  at  Leicester^  and  the 
day  when  the  deed  was  executed,  and  she  may  be  con-> 
sidcred  as  showing  a  continuance  of  her  improper  attach- 
ment to  Robinson,  and  a  readiness  to  renew  her  illicit 
intercourse  with  him,  I  think  that  no  facts  are  in  evidence 
from  which  the  inference  can  judicially  be  drawn  that 
any  act  of  adultery  was  committed  during  this  interval* 
Therefore  the  new  allegation  of  such  acts  of  adultery 
introduced  into  the  bill  on  the  amendment.is  unsupported 
and  unavailing. 

Nor  do  I  think  that  the  deed  of  separation,  if  valid 
when  executed,  was  invalidated  by  the  subsequent 
adultery,  and  the  arguments  founded  upon  alleged  failure 
of  consideration,  and  upon  the  construction  of  the  cove-; 
nant  to  pay  the  annuity,  do  not  seem  to  me  to  apply 
more  forcibly  to  this  deed  than  to  the  marriage  settle- 
ment. 

But  I  am  of  opinion  that  the  deed  of  separation  was 
fraudulent  and  void  in  its  inception,  on  the  ground  that 
the  wife,  having  before  the  marriage  had  illicit  inter- 
course with  Robinson,  induced  the  Plaintiff  to  execute 
the  deed  in  contemplation  of  a  renewal  of  that  illicit 
intercourse,  and  that  she  might  carry  it  on  with  more 
facility.  If  there  be  evidence  reasonably  to  support  such 
inferences,  I  cannot  doubt  that  the  deed  ought  to  be  set 
aside.    Evans  v.  Edmonds  (a),  is  not  an  exact  authority 

for 

(r/)  13  C.  B.  777. 


Carrimqton. 
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for  this  position,  as  here  there  is  no  sufficient  evidence        1860. 
of  an  act  of  adultery  having  been  committed  prior  to  the        ^ 
execution  of  the  deed  of  separation.     But  I  think  that  _       v. 
both  cases  rest   upon  the  same  principles  of  morality, 
justice  and  expediency.     If  the  covenant  was  obtained 
with  such  a  view,  and  for  such  a  purpose,  will   the 
tribunals  of  any  Christian  or  of  any  civilized  country 
assist  the  wife,  when,  having  carried  on  the  adulterous 
intercourse  which  she  had  contemplated,  she  seeks  to 
enforce  the  covenant  ? 

Let  me  then  look  to  the  evidence,  which  every  one 
at  first  is  induced,  if  possible,  to  disbelieve,  from  the 
depravity  which  it  discloses.  But  we  find  that  this  un^ 
fortunate  woman  must  have  been  gradually  trained  on  by 
her  seducer  in  the  ways  of  lasciviousness  till  she  became 
lost  to  all  sense  of  decency  as  well  as  of  purity.  So 
early  as  May,  1845,  considerable  progress  had  been 
made  in  her  degradation.  The  scene  in  the  garden  at 
Swynningy  near  Tewkesbury^  was  proved  by  several  wit- 
nesses of  undoubted  credit  and  above  all  suspicion,  when 
she,  being  in  her  twentieth  year,  permitted  Mr.  Robinson, 
a  married  man,  whose  wife  she  must  have  been  well 
acquainted  with  at  Cheltenham,  to  take  such  indecent 
liberties  with  her  that  Miss  Maxwell,  the  lady  whom 
she  had  been  visiting  with  Mr.  Robinson,  when  informed 
of  them,  gave  orders  not  to  admit  her  visits  to  the  house 
in  future,  and  she  and  Mr.  Robinson  were  not  received 
when  they  again  came  to  this  lady's  house  at  Swynning. 
The  late  wife  of  the  Plaintiff  (then  Miss  Carting" 
ion,  whom  for  convenience  I  shall  still  designate  as 
Mrs.  JEvans)  on  her  oath  not  only  denies  these  liberties, 
but  denies  that  there  ever  was  any  such  meeting  at 
Miss  MaxwelVs,  at  Swynning,  thereJsy,  I  am  sorry  to 
tay,  taking  away  all  weight  from  her  denial  of  the  charges 
of  immorality  against  her. 

I  do 
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1860.  I  Jo  not  enter  into  the  manner  in  which,  before  her 

|,^    ^        marriage,    she   was   in   the  habit  of  riding    out   with 
«.  Mr.  Robinson,  on  a  horse  of  his,  and  walking  with  him 

in  places  little  frequented,  and  going  home  with  him 
from  balls  in  a  cab  at  Cheltenham^  which  caused  much 
scandal  in  that  town,  and  ought,  in  the  opinion  of  Vice- 
Chancellor  Page  Wood,  to  have  put  Mr.  Evans  upon 
his  guard  when  courting  her.  Her  ante-nuptial  illicit 
intercourse  with  Mr.  Robinson  in  July,  1849,  is  fully 
established  by  Boston,  the  flyman,  if  he  is  to  be  believed. 
He  does  tell  an  improbable  story,  if  he  were  speaking 
of  persons  who  had  any  regard  to  decency,  but  he  is 
strongly  corroborated  by  disinterested  and  respectable 
witnesses ;  and  although  there  appears  to  be  some  mistake 
about  a  date,  and  there  is  an  attempt  at  an  alibi,  I  must 
declare  my  full  conviction  that  what  he  swears  is  sub- 
stantially true.  I  do  not  feel  myself  now  at  liberty  to 
rely  upon  the  advantage  which  I  enjoyed  in  having  been 
present  when  he  and  the  witnesses  upon  this  subject 
were  examined  before  me  viva  voce,  and  I  saw  their 
demeanour.  But,  confining  myself  to  the  written  depo- 
sitions, coupled  with  the  undoubted  evidence  of  the 
manner  in  which  Mr.  Robinson  and  this  unhappy  female 
were  in  the  habit  of  comporting  themselves,  I  think  that 
the  illicit  intercourse  in  the  fly,  spoken  to  by  Boston,  is 
satisfactorily  established. 

I  have  now  to  consider  what  took  place  between  the 
date  of  the  marriage  and  the  execution  of  the  deed  of 
separation.  We  know  nothing  distinctly  of  the  manner 
in  which  Mr.  and  Mrs.  Eoans  behaved  to  each  other  till 
they  came  to  Leicester,  There  I  can  see  nothing  to 
blame  in  the  conduct  of  Mr.  Evans  except  his  asking 
her  to  live  in  the  same  house  with  his  mother,  contrary 
to  a  promise,  she  says,  that  he  had  made  to  her  before 
marriage.     But  on  her  part  I  discover  a  strong  dislike  of 

her 
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her  husband,  an  eagerness  to  quarrel  with  him  and  a        1860. 

strong  desire  to  return  to  Cheltenham^  where  Robinson 

was  then  living.     The  manner  in  which  she  complained 

of  her  lodgings  in  Leicester^  and  of  Leicester  not  being  Carrinotok. 

a  fit  place  for  a  lady  like  her  to  live  in  during  the 

bunting  season^  the  part  she  took  when  her  maid  had  so 

grossly  misconducted  herself,  and  the  determination  she 

expressed  to  return  to  her  parents  at  Cheltenham,  although 

her  husband,  without  mentioning  Robinson's  name  to  her, 

strongly  objected  to  her  residing  in  that  town,  lead  me 

to  think  that  a  permanent  separation  from  her  husband 

was  then  in  her  contemplation.     This  is  strengthened  by 

her  conduct  from  the  time  she  carried  into  effect  her 

purpose  of  returning  to  Cheltenham  and  was  separated 

from  her  husband.     She  made  her  father's  house  her 

home,  but  she  seems  constantly  to  have  been  in  Robinson's 

company  and  under  circumstances  which,  although  they 

do  not  support  a  judicial   inference   of  adultery  then 

having  been  committed  between  them,  excited  suspicion 

and  scandal. 

Mrs.  Wiggetts,  a  respectable  lady  wholly  disinterested, 
in  her  affidavit  of  33rd  February,  1860,  swears  that  she 
was  on  a  visit  at  Lansdown  Terrace,  Cheltenham,  from 
December^  1850,  to  the  8th  of  May  following ;  that  she 
well  remembers  that  immediately  afler  the  separation,  and 
from  that  time  to  the  8th  of  May,  ^e  constantly  met  the 
Defendant  Mrs.  Evans  and  Robinson  in  the  neighbour- 
hood of  Lansdown  Terrace  ''  and  several  times  near 
Christchurch,  which  is  an  unfrequented  spot  in  that 
locality,'*  but  which  she,  the  deponent,  often  had  occasion 
to  pass  to  visit  her  cousin,  and  conceiving  such  conduct 
to  be  improper  under  the  circumstances  the  deponent 
ceased  to  recognize  them  and  never  afterwards  called  or 
visited  at  the  house.  The  deponent  then  mentions  a  par- 
ticular occasion  upon  which  her  aunt,  with  whom  she  was 

then 
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18G0.       then  on  a  visity  ^'  remonstrated  with  Robinson  upon  hid 
being  so  constantly  seen  alone  with  Mrs.  Evans,  and 
stated  that  it  had  become  a  public  talk,  tfnd  that  if  he 
Carringtom.  ^i^g  ^  pg^i  friend  to  the  family  of  the  Carringtons  in  her 

opinion  he  would  never  pass  their  threshold  again«** 

Richard  Litchfield,  esq.,  a  distant  connexion  of  Robin-- 
son,  swears  that  from  1850  until  the  action  was  brought 
he  was  residing  at  Lansdown  Terrace,  Cheltenham,  and 
noticed  that  the  Defendant  Mrs.  Evans  and  Robinson 
**  were  frequently  together  alone  walking  up  and  down 
in  front  of  his  house  in  Lansdown  Terrace  aforesaid, 
at  or  about  the  time  of  the  said  separation  and  from 
thenceforth  until  the  said  action  was  brought,  and  depo- 
nent then  was  and  now  is  of  opinion  that  their  intimacy 
was  very  improper." 

W,  /.  Charlton,  esq.,  of  Lansdown  Terrace,  CheU 
tenham,  in  his  affidavit  swears  that  Mrs.  Evans  and 
Robinson  at  this  time  '^  were  frequently  walking  or  riding 
on  horseback  together  alone  in  Lansdown  Terrace  and 
in  the  neighbourhood  of  Cheltenham,  and  that  Mrs.  Evans 
then  always  rode  a  black  horse,  which  he  believes  be- 
longed to  Robinson  J* 

Edward  Mitchell,  esq.,  a  gentleman  residing  at  CheL 
tenham,  in  his  affidavit  deposes  to  the  like  effect  (ex* 
cept  as  to  the  horse),  adding  that  Robinson  visited  at 
the  house  of  Mrs.  Evans's  parents  almost  daily,  and 
frequently  twice  a  day,  unless  when  he  happened  to  be 
away  for  some  short  period  ;  and  that  the  deponent  wss 
and  is  of  opinion,  from  his  observation  of  Mrs.  Evanses 
conduct,  that  it  was  incorrect,  their  being  out  so  much 
alone  together,  and  that  there  was  gross  impropriety  in 
the  extreme  intimacy  between  them. 

Great 


Carrimoton. 


CASES  IN  CHANCERY.  497 

Great  stress  is  laid  on  an  offer  made  by  Mrs,  Evans        1860. 
to  be  reconciled  to  her  husband  and  to  live  with  his        ^ 

Evans 

mother,  but  this,   I  believe,  was  artfully  made  in  the  v. 

knowledge  that  it  would  be  refused.  Before  this  offer 
there  had  been  an  interview,  of  which  Mr.  Evans,  in  his 
affidavit  of  13th  December,  1869,  gives  the  following 
account :  "  that  on  the  day  which  had  been  previously 
fixed  for  discussing  the  question  of  his  mother's  residing 
with  them,  he  went  to  the  house  of  his  wife's  parents  at 
Cheltenham,  and  then  had  an  interview  with  her  and  her 
parents;  that  at  this  interview  he  explained  to  her  parents 
the  difference  between  himself  and  his  wife  as  to  her 
objection  to  his  mother  residing  in  the  house  with  them  ; 
that  his  wife's  parents  appearing  to  agree  with  him, 
the  Defendant,  Mrs.  Evans,  became  much  excited  and 
left  the  room,  saying :  '  The  matter  is  ended  so  far  as 
I  am  concerned, — I  have  said  my  say ;'  that  the  Plain- 
tiff shortly  afterwards  left  the  room,  and  went  to  the 
Defendant  in  her  bedroom,  and  there  reasoned  with  her, 
and  endeavoured  to  persuade  her  to  be  advised,  but  she 
replied  her  mind  was  made  up,  and  that  I  must  make 
her  an  allowance ;  whereupon  I  went  home  very  much 
shocked  and  distressed  at  her  conduct.  I  was  satisfied 
from  that  time  that  the  said  Defendant  had  no  affection 
whatever  for  me,  and  that  she  was  determined,  if  pos- 
sible, to  live  separate  from  me,  though  I  did  not  then 
suspect  her  of  infidelity." 

She  did  write  a  letter  to  her  husband  offering  to  return 
and  live  with  his  mother,  but  I  believe  that  she  expected, 
and  was  much  pleased  to  receive,  an  answer  from  him  in 
which  he  says — "  you  have  brought  this  all  on  yourself, 
Mary;  to  the  last  moment  you  persisted  in  your  de- 
claration that  you  would  never  come  into  my  house  while 
my  mother  was  in  it,  except  as  a  visitor.  You  did  not 
come  to  this  conclusion  suddenly,  but  after  the  considera- 
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1 8G0.  tion  of  more  than  a  month.  The  meeting  at  your  father's 
house  yesterday  was  fixed  by  us  both  to  finally  settle  the 
question.  You  allowed  me  to  leave  the  house  without 
Carrinoton.  altering  your  determination^  or  giving  me  the  least  idea 
you  ever  meant  to  do  so.  This  was  your  own  act  and 
you  must  be  accountable  for  it.  I  have  always  told  you 
if  you  ever  did  come  to  the  conclusion  of  leaving  me  I 
would  never  receive  you  again  into  my  house,  and  I 
never  will.  In  fact  I  wonder,  after  the  language  you 
used  to  me  yesterday,  how  you  could  ever  expect  or  ask 
such  a  thing  of  me.  Can  I  wish  to  live  with  you  again 
when  you  have  grossly  deceived  me, — when  you  have 
never  ceased  to  abuse  me  and  misrepresent  every  thing  I 
have  ever  done  or  said  since  our  marriage, — when  yoa 
have  shown  yourself  utterly  heartless,  and  when  I  am 
perfectly  aware,  from  my  knowledge  of  your  disposition, 
that  your  consent  to  come  and  live  with  me  here  uncon- 
ditionally (which  seems  to  be  implied,  though  not  directly 
expressed,  in  your  letter  of  this  morning)  does  not  pro- 
ceed from  any  change  in  your  feelings  towards  me,  but 
only  from  a  wish  to  avoid  unpleasant  consequences  to 
yourself?" 

Then  came  immediately  the  letter  of  Messrs.  Williams 
^'  Griffiths,  the  solicitors,  requiring  Mr.  Evans  to  make 
an  allowance  to  his  wife,  to  enable  her  to  live  separate 
and  apart  from  him. , 

And  who  gave  Messrs.  Williams  ^  Griffiths  the  in- 
structions for  the  deed  of  separation  ?  The  first  item  in 
their  bill  of  costs  is  in  these  words  and  figures : — "  Con- 
ference with  the  Hon.  C.  Berhley  and  Mr.  Robinson  as 
to  a  family  private  affair,  13^.  4d.*'  It  was  pretended  that 
the  Hon.  C.  Berhley  was  to  be  a  trustee.  But,  as  Vice- 
Chancellor  Page  Wood  observes,  "  the  subsequent  cor- 
respondence seems  to  show  that  he  was  not  thought  of  as 

trustee 
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trustee  until  a  later  period."     Mr.  Robinson  alone  could        1860. 
have  been  Mrs.  Evans  s  adviser.     While  the  deed  was  in        ^^"^^ 

Evans 

preparation,  it  is  in  evidence  that  she  was  constantly  v, 

walking  and  riding  out  with  him  alone,  so  as  to  create 
much  scandal  at  Cheltenham,  The  Vice-Chancellor 
observes  that  it  was  not  unnatural  that  Mr.  Robinson 
should  be  consulted  about  the  deed  of  separation,  as  he 
was  "  a  married  man  and  a  friend  of  the  family."  He 
was  the  married  man  and  friend  of  the  family  who  took 
such  indecent  liberties  with  the  young  girl  in  the  garden 
near  Tewkesbury  in  the  year  1845, — who,  shortly  before 
the  marriage,  was  seen  with  her  in  the  fly  by  Boston^ 
— who,  while  the  deed  was  preparing,  was  cautioned  by 
decent  and  respectable  people  against  his  famiharity  with 
Mrs.  Evans,  and  advised  confidentially,  for  the  sake  of  her 
reputation,  not  to  go  to  her  father's  house,  and  who,  in 
the  year  1853,  having  taken  a  house  for  her  in  the 
Edgeware  Roady  in  London,  was  intrusted  by  her  with  a 
latch  key,  by  which  he  admitted  himself  at  all  hours  of  the 
day  and  night,  and  carried  on  an  adulterous  intercourse 
with  her,  proved  by  the  testimony  of  eye-witnesses.  His 
Honor  the  Vice-Chancellor  appears  to  me  to  have  been 
misinformed  as  to  the  difficulty  of  proving  the  adultery 
satisfactorily.  At  the  first  trial  at  Liverpool  of  the  action 
for  criminal  conversation,  the  jury  did  find  a  verdict  for 
the  Defendant,  I  believe  from  the  grossness  of  the  mis- 
conduct imputed  to  Mrs.  Ecans  and  this  jury  not  being 
aware  of  the  degree  to  which  she  had  been  gradually  de- 
based by  her  seducer.  That  verdict  was  disapproved  of 
by  the  presiding  Judge,  and  a  new  trial  was  granted  by 
the  unanimous  judgment  of  the  Court  of  Exchequer. 
On  the  second  trial  the  jury  found  a  verdict  for  the 
Plaintiff  with  large  damages,  and  the  verdict  was  con- 
firmed by  the  Court.  At  the  trial  of  Mr.  Robinson  for 
perjury  in  having  denied  the  adultery,  the  jury  did  not 
all  agree  upon  a  verdict,  some  of  them  thinking,  I  believe, 

L  L  2  that 
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_        ,««a^«..  .;.  .^rrwry  aijainst  a  man  for  dsM^ 

::..  ...    lu  :m    ^Lit  iatercour«.  with  a  married  m^ 
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V  r»  .x'wrjawtt  aai  Mrs.  Snau  and  BoHmsoh  frando- 
«:vr  saimi.  '^k.  3mm.  to  execute  it  in  contemplatioa 
.-y  oer  -rwewtt^  Oat  mensjurse,  and  with  a  view  tlut, 
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T-ere  s  :w  sudk^nic  evidence  of  the  act  of  adultery 
hie:nr  c*:«nmii:ed  winle  Mr$^  £cuns  and  Hobinson  re- 
mained i:  C'kfiirmMim^  nor  until  her  coming  to  London 
in  y^*^,  ISoi  wien  die  adulterous  intercourse  between 
them  appears  re  haxe  been  habitual.  But  from  March, 
}H'jO,  till  Jk»^.  ISo3«  they  continued  residing  at  CkelteH" 
ham  on  the  inciicare  and  funiliar  footing  which  the  wit- 
rif?«ses  described.  It  was  known  that  Mr.  JEvans*s  sus- 
picions had  been  excited,  and  that  he  was  trying  to 
tihln'm  evidence  of  their  guilt«  and  with  their  experience, 
If  flicy  were  so  inclined,  they  might  have  contrived 
In  Indulge   their   illicit    propensities  without  aflTording 

evidence 
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evidence  sufficient  legally  to  convict  them.     When  they        1860. 
left  Cheltenham  and  came  to  London^  their  precautions       ^^^'^^ 

J!«VANS 

ceased^  and  evidence  of  their  guilt  was  obtained  which  o. 

is  altogether  overwhelming.  Carrington. 

Now^  assuming  that  there  is  not  evidence  to  invalidate 
the  deed  of  separation  according  to  the  decision  of  the 
Court  of  Common  Pleas  in  Evans  v.  Edmonds  (a),  I  think 
there  is  evidence  to  invalidate  it  on  the  principle  which 
I  have  stated^  that  none  shall  be  permitted  to  take  ad- 
vantage of  a  deed  which  they  have  fraudulently  induced 
another  to  execute  that  they  may  commit  an  offence 
against  morality  to  the  injury  and  loss  of  the  party  by 
whom  the  deed  is  executed. 

As  to  the  claim  upon  the  deed,  had  it  been  valid,  for 
the  costs  of  the  proceedings  in  which  the  PlaintiflF  has 
been  involved  from  the  misconduct  of  his  wife  in  break- 
ing her  marriage  vow,  I  should  have  had  no  difficulty  in 
holding  that  the  covenant  in  the  deed  extended  only  to 
costs  incurred  in  consequence  of  the  husband's  liability 
to  maintain  her.  But  it  is  unnecessary  to  say  more  upon 
this  point,  as  I  am  of  opinion  that  the  deed  of  separation 
must  be  set  aside. 

Therefore,  affirming  the  decree  as  far  as  the  marriage 
settlement  is  concerned,  I  reverse  it  as  to  the  deed  of 
separation,  without  costs  on  either  side,  either  as  to  the 
suit  in  the  Court  below  or  as  to  the  appeal.  The  deposit 
will  be  returned  to  the  Appellant. 

(a)  13  C.  B.  777. 
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THE  LIVERPOOL  BOROUGH  BANK 

V.  TURNER. 


Before  The     f  llHIS  was  an  appeal  from  the  decision  of  Vice-Ch.in- 

Chancellor  cellor  Wood  dismissing  tlie  Plaintiffs'  bill  so  far  as 

Lord         J(  sought  relief  in  respect  of  an  alleged  equitable  mort- 

Although  the    S^^^  ^^  certain  shares  in  a  ship  called  the  Italian. 
Merchant 

1854,  contains  Towards  the  close  of  the  year  1855,  the  ship  IlaUan 
no  provision  ^^g  purchased  by  a  firm  of  M'Larty  ^  Co.j  consisting 
validity  of  a      of  Donald  M^Larty,  jun.^  John  M^Kean  and  Robert 

othli^weThan  ^^^^^^^9  "^"^  ^'^^  registered  in  the  joint  names  of  Robert 
according  to      Lamont  and  John   M*Kean,  and   two   other  persons, 

the  act  the       named  John  M'Ausland  and  Archibald  Denny. 

whole  scope  of 

the  act  is  to 

that  effect,  and       The  name  of  John  WAusland  was  so  put  upon  the 

roo^te"  register  in  accordance  with  the  following  memorandum 

still  invalid.       of  agreement : — 

"  Memorandum  of  agreement  between  Tullock  and 
Denny  and  John  AJ^Ausland,  attorney  for  Edward 
Dlackmore,  all  of  Dumbarton,  of  the  first  part,  and 
Messrs.  M'Larty  ^  Co,,  of  Liverpool,  of  the  second 
part.  The  thirty-four  sixty-fourths  of  the  S.S.  Italian, 
built  by  Archibald  Denny,  belonging  to  the  said  first 
parties,  is  hereby  disposed  of  to  the  said  second  parties 
for  the  sum  of  12,750/.,  payable  before  the  ship  leaves  • 
Bowling,  as  follows: — 8,50()/.  cash,  4,250/.  by  bill  at 
six  months'  date  from  1st  November  instant.  The  said 
John  M'Ausland  to  go  on  the  register  as  joint  owner  to 
secure  payment  of  the  said  bill,  and  upon  payment 
thereof  to  join  with  other  owners  on  register  in  conveying 
the  said  vessel,  or  any  part  thereof,  to  such  persons  as 

the 
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the  said  firm  of  M^Larty  ^'  Co.  shall  direct.  A  formal 
agreement  to  be  drawn  in  terms  hereof,  and  signed,  if 
required,  by  either  party. 

"  Dated  at  Dumbarton,  13th  November,  1855." 

The  name  of  Alexander  Denny  was  put  upon  the 
register  in  accordance  with  another  memorandum  of 
agreement,  dated  the  18th  of  December,  1855,  and 
signed  by  Alexander  Denny,  which  was  as  follows : — 

•*  Memorandum  respecting  the  purchase  of  the 
Italian  S.S.  The  firm  of  WLarty  ^  Co,,  of  Liver- 
pool,  having  purchased  thirty  sixty-fourth  shares  of  the 
screw  steam-ship  Italian  from  Alexander  Denny,  and 
part  of  the  purchase- money  paid  for  the  said  shares 
purchased  from  ihe  ^dHA.  Archibald  Denny  huA,  Alexander 
Denny  being  by  the  following  bills,  drawn  by  the  said 
Archibald  Denny  upon  and  accepted  by  the  said 
M^Larty  ^  Co.,  and  dated  respectively  the  17th  day  of 
November,  185G,  that  is  to  say,  a  bill  of  exchange  for 
2,000/.  payable  four  months  after  date,  a  bill  of  exchange 
for  2,000Z.  payable  four  months  after  date,  a  bill  of  ex- 
change for  2,000/.  payable  four  months  after  date,  each 
of  the  said  three  bills  being  renewable  for  a  further 
period  of  four  months  at  M^Larty  8f  Co.'s  expense,  if 
required  by  them,  a  bill  of  exchange  for  1,750/.  payable 
six  months  after  date,  also  renewable  for  a  further  period 
of  four  months,  if  required ;  the  said  vessel  having  been 
registered  in  the  names  of  Robert  Lamont,  John 
M*Kean,  John  M^Ausland  and  Alexander  Denny,  as 
joint  owners :  It  is,  in  consideration  of  the  premises, 
agreed  and  declared  that  the  said  Robert  Lamont  and 
John  M^Kean  are  so  registered  as  partners  of  and  on 
behalf  of  the  said  firm  of  M^Larty  ^  Co.,  who  are  to 
have  the  sole  and  entire  arrangement  of  the  said  vessel, 
and  the  profits  thereof,  as  owners;  and  that  the  said 
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1860.        Alexander  Denny  is   so   registered   as   a  joint  owner 

'^       merely  to  secure  the  payment  of  the  said  bills  of  2,000/., 

Liverpool     2,000/.,  2,000/.  and  1,750/.,  Of  any  renewal  of  same  in 

*Ba«k"      whole  or  in  part;  and  he  hereby  agrees,  on  payment  of 

».  the  said  bills  respectively,  to  join  with  the  other  owners 

on  the  register  in  conveying  the  said  vessel,  or  any  part 

or  share  thereof,  to  such  persons  as  the  said  firm  of 

M'Larty  ^  Co.  shall  direct." 

In  Aprils  1856,  the  bank  pressed  the  firm  of  M^Larty 
^  Co.  for  further  security  for  a  balance  due  to  them 
upon  the  account  of  Robert  Lamontj  whereupon  Donald 
M^Larty,  John  M*Kean  and  Robert  Lamont  signed  and 
gave  to  the  bank  the  following  letter,  dated  the  SOth  of 
April,  1856,  on  which  the  question  arose: — 

**  Gentlemen, 

''In  consideration  of  your  continuing  the  ac* 
count  of  Robert  Lamont,  and  making  further  advances, 
we  agree  that  we  will,  whenever  required,  assign  to  you, 
or  such  persons  as  you  may  appoint,  all  our  right,  share 
and  interest  in  the  screw  steam-ship  Italian,  for  the 
purpose  of  securing  all  sums  of  money  in  which  Robert 
Lamont  or  M^Larty  bi  Co,  are  now  or  may  at  any  time 
or  times  hereafter  become  indebted  to  you  on  any  account 
or  in  any  manner  whatever. 

"  Donald  M^Larty,  jun. 
"  John  M'Kean, 
*'  Robert  Lamont^^ 

The  bank,  upon  the  faith  of  this  security,  continued 
to  discount  bills  for  and  to  make  advances  to  Robert 
Lamont  on  his  aforesaid  account,  and  at  the  date  of  the 
bankruptcy  of  the  firm  of  M'Larty  if  Co,  there  was  due 
and  owing  to  the  bank  in  respect  of  such  account  of 
Robert  Lamont,  and  upon  the  securities  aforesaid,  the 
sum  of  10,000/.  and  upwards. 

In 
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In  September^  1856,  Messrs.  M*Larty  ^  Co.  were 
adjudged   bankrupts,   and    the    Defendants   were   their 

^  X  HE 

assignees.  Liverpool 

BOROUOH 

Bank 
The  bill  was  filed  to  have  the  proceeds  of  the  sliip,      _  «. 

which  had  been  sold  by  arrangement,  applied  according 

to  the  rights  and  interests  of  the  parties. 

The  Vice-Chancellor  held  that  the  memorandun  was 
inefiectual,  according  to  the  Merchant  Shipping  Act, 
1855,  for  the  purpose  of  creating  any  security  upon  the 
ship. 

The  case  is  reported  in  the  1st  volume  of  Messrs. 
Johnson  bi  Hemminy's  Reports  {a). 

Mr.  Giffard  and  Mr.  Eddis  in  support  of  the  appeal. 

The  authorities  on  which  the  judgment  of  the  Court 
below  is  founded  are  not  applicable  to  the  existing  act 
of  parliament.  That  act  repeals  all  the  former,  and  must 
be  taken  as  alone  constituting  the  present  law  of  the 
country  on  this  subject.  It  must  be  construed  by  refer- 
ence to  its  own  provisions,  and  not  with  reference  to  any 
enactments  which  have  been  repealed.  There  is  nothing 
whatever  in  it  to  exclude  ships  from  the  ordinary  law  of  the 
country  which  permits  chattels  to  be  held  upon  trusts.  If 
there  had  never  been  any  act  of  parliament  on  the  subject 
before  this,  no  doubt  could  have  arisen  on  the  matter. 
But  the  provisions  of  the  act  itself  compared  with  those 
of  the  former  act  support  this  conclusion,  and  imply  that 
from  the  passing  of  the  act  trusts  were  to  be  regarded. 
This  is  apparent  from  sections  37,  38,  39,  43,  55,  66, 
58,  69,  100  and  103,  and  is  above  all  conclusively  shown 
by  the  omission  in  the  present  act  of  the  negative  words 

in 
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in  8  &  9  Vict,  c.  89,  ss.  34  and  37,  and  in  the  former  acts, 

_  on  which  the  decisions  on  those  enactments  turned. 

The 

Liverpool 

Borough  Mr.  Rolt  and  Mr.  De  Gex  for  the  assignees. 

Bank 

*.  Although  the  former  acts  are  repealed,  the  policy  on 

which  they  were  founded  is  not  changed,  for  it  cannot 
be  supposed  that  the  present  act  was  designed  without 
any  recital  or  other  indication  of  an  intention  to  that 
effect  to  depart  from  and  defeat  that  policy.  A  com- 
parison of  the  former  acts  and  the  present  will  show  that 
the  provisions  are  nearly  identical,  and  that  the  principles 
laid  down  in  Ex  parte  Yallop  {a) ;  Mestaer  v.Gillespie  (J) 
still  apply.  If  there  had  been  an  intention  to  alter  these 
principles,  the  legislature  would  not  have  left  so  im- 
portant a  matter  to  be  inferred  and  guessed  at  from  a 
few  provisions  as  to  the  details  of  particular  dealings, 
•but  would  have  announced  in  a  preamble  the  intention 
to  change  the  policy  of  the  law.  The  clauses  relied  upon 
are  all  capable  of  a  different  explanation  than  that  which 
the  Appellant  seek  to  give  to  them.  The  37th  section  of 
the  act  of  1854  is  relied  upon  as  recognizing  equitable 
titles,  but  there  are  some  cases  in  which  such  titles  exist 
under  the  present  as  they  did  under  the  8  &  9  Vict.  c.  89, 
the  36th  section  of  which  notices  such  titles.  The  same 
remark  applies  to  the  38th  and  39th  sections,  on  which 
reliance  is  placed.  The  43rd,  55th,  56th,  57th,  58th 
and  69th  sections  are  all  in  the  Respondents'  favor ;  for 
the  omission  of  the  unnecessary  negative  words  which  had 
been  introduced  into  the  former  act  cannot  be  enough  to 
show  a  change  in  the  policy  of  the  law.  The  100th  sec- 
tion is  accounted  for  by  the  exceptional  cases  of  beneficial 
ownership  which  existed  both  in  the  new  and  old  acts ;  and 
the  103rd  affords  no  more  proof  than  the  ^rd  section 
of  the  17  &  18  Vict.  c.  104,  did  of  the  intention  of  the 

legislature 

(«)  15  Vcs.  GO.  (6)  11   V€$.  621. 
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legislature  to  recognize  trusts.  On  the  other  hand^  all 
the  careful  provisions  for  constituting  the  ship's  papers 
on  board  conclusive  evidence  of  her  ownership^  and  the 
other  provisions  from  which  the  policy  of  the  former 
acts  was  inferred,  remain  and  leave  applicable  to  the 
present  case  all  the  principles  laid  down  in  Hughes  y. 
Morris  {a)  and  M^Calmont  v.  Rankin  {b). 
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Mr.  Giffard,  in  reply. 


Judgment  reserved. 


The  Lord  Chancellor. 

On  account  of  the  great  importance  of  this  case  to  the 
commercial  interests  of  the  country,  I  have  very  de- 
liberately examined  the  statutes  and  the  authorities  on 
which  it  depends  ;  and  having  done  so,  I  have  little  more 
to  observe  than  that  I  entirely  approve  of  the  decision 
appealed  against,  and  concur  in  all  the  reasoning  of  the 
V ice-Chancellor  by  which  he  supported  it.  Indeed,  his 
very  elaborate  and  masterly  judgment  seems  to  me 
entirely  to  exhaust  the  subject. 


Dec,  12. 


I  will  only  add,  that  if  the  statute  17  &  18  Vict. 
c.  104,  had  been  the  first  and  only  legislation  respecting 
the  transfer  and  mortgage  of  British  ships,  I  should  have 
held  that  the  forms  of  transfer  and  mortgage  required  by 
sections  55  and  66  must  be  substantially  followed, 
although  there  be  no  negative  words  declaring  that  all 
transfers  and  mortgages  in  any  other  form  shall  be  null 
and  void.  No  universal  rule  can  be  laid  down  for  the 
construction  of  statutes,  as  to  whether  mandatory  enact- 
ments 

(a)  2  De  Gm  M.  ^  G.  349.  (6)  2  De  G.,  M,  4  G.  403. 
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ments  shall  be  considered  directory  only  or  obligatory 
with  an  implied  nullification  for  disobedience.  It  is  the 
duty  of  courts  of  justice  to  try  to  get  at  the  real  intention 
of  the  legislature  by  carefully  attending  to  the  whole 
scope  of  the  statute  to  be  construed.  Looking  to  the 
great  peculiarity  of  the  forms  of  transfer  and  mortgage 
here  required,  and  the  purposes  which  they  were  to 
serve,  I  cannot  doubt  that  the  legislature  intended  that 
these  and  no  other  forms  were  to  be  used.  A  disclosure 
of  the  true  and  actual  owners  of  every  British  ship  is 
considered  to  be  of  the  utmost  importance  with  a  view  to 
the  commercial  privileges  which  British  ships  are  entitled 
to,  and,  still  more,  with  a  view  to.  the  proper  use  and  the 
honor  of  the  British  flag.  The  state  can  only  obtain  the 
desired  information  by  the  register  disclosing  the  names 
of  the  true  owners,  and  by  the  register  being  considered 
by  the  state  the  only  evidence  of  ownership.  To  ac- 
knowledge the  title  of  a  totally  different  set  of  owners 
from  that  represented  in  the  register  would,  I  think,  be 
at  variance  with  the  policy,  and  a  violation  of  the  enact- 
ments of  the  legislature. 


The  case  of  the  Appellant  seems  to  me  to  depend 
entirely  upon  a  comparison  between  17  &  18  Vict.  c.  89, 
and  the  other  antecedent  acts  respecting  the  registration 
of  ships,  and  upon  finding  in  antecedent  acts  express 
negative  and  nullifying  words,  which  are  now  omitted. 
But  this  comparison  seems  to  me  quite  insufficient  to 
indicate  such  an  important  change  in  the  policy  of  the 
legislature  as  is  contended  for, — when  we  consider  that 
the  statute  now  in  force  also  re-enacts  the  clauses  of  the 
former  acts,  which  prove  the  great  importance  attached 
by  the  legislature  to  the  information  which  an  observance 
of  the  present  forms  alone  can  secure.  And,  if  it  had 
been  the  wish  of  the  legislature  to  give  effect  indis- 
criminately to  all  the  modes  in  which  at  common  law  an 

equitable 
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equitable  interest  might  be  created  in  ships  as  in  other 
chattels,  surely  a  proviso  would  have  been  added  to  the 
mandatory  sections, — that  although  these  forms  of  transfer 
and  mortgage  are  prescribed,  any  other  should  be  held 
effectual. 

The  objections  arising  from  the  use  of  the  word  "  bene- 
ficial" in  the  43rd  and  other  sections  are,  I  think,  com- 
pletely answered  by  the  Vice-Chancellor. 

His  decision  on  this  great  question  standing,  the  other 
questions  on  ''reputed  ownership"  and  the  "  Bill  of  Sales 
Registration  Act"  became  immaterial,  and  I  have  only  to 
adjudge  that  the  appeal  be  dismissed  with  costs. 


18G0. 


The 
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Chancellor 
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Campbell. 

Where  a  mar- 


BUNCOMBE  V.  GREENACRE. 

npHIS  was  an  appeal  from  the  decisions  of  the  Master 
of  the  Rolls,  reported  in  Mr.  BeavarCs  Reports  (a), 
overruling  a  demurrer  to  the  Plaintiff's  bill,  and  granting 
an  injunction  restraining  an  action  commenced  -by  cer- 
tain of  the  Defendants  against  the  Defendant  Greenacre.  Hed  woman 

was  entitled 
under  a  will  to 
The  statements  of  the  bill,  which  was  filed  by  Mrs.  a  legacy 

Duncombe,  were  substantially  as  follows : —  land^with" 

John  Ernies  (the  Plaintiff's  father)  by  his  will  dated  in  and  receipt"oZ 
1828,  devised  his  real  estate  to  his  son  John  Amies  in  fee,  ""enf*  ^"^  P^o- 
subject  nevertheless  as  to  his  real  estate  to  the  payment  of  that  this  power 
the  sum  of  1,000/.  to  his  daughter  Anna  Elizabeth  (the  did  not  deprive 

°  the  legacy  of 

wife  its  equitable 
(a)    Vol.  28,  p.  472.  character,  so 

as  to  enable 
the  husband  to  assign  it  free  from  the  wife's  equity  to  a  settlement,  but  that  the  Court 
would,  at  the  suit  of  the  wife,  and  on  the  devisee  paying  the  legacy  into  Court,  restrain 
the  husband's  assignee  from  enforcing  the  legal  remedies  for  the  recovery  of  the  legacy. 
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18C0.       ^^fc  of  James  Duncombe),  at  the  end  of  six  calendar 
^"^^^^^      months  next  after  the  decease  of  the  testator's  wife,  Mary 
^  Amies,  if  his  daughter  should  be  living  at  the  decease  of 

GREENAcaE.  Mary  Amies.  And  the  testator  declared,  that  if  default 
should  be  made  in  payment  of  the  1,000Z.  it  should  be 
lawful  for  his  daughter  to  enter  into  and  upon  his  said 
messuages,  lands,  tenements,  hereditaments  and  real  es- 
tate, or  into  and  upon  any  part  thereof  in  the  name  of  the 
whole,  and  by  receipt  of  the  rents  and  profits  thereof,  or 
by  demise,  sale  or  mortgage  of  the  same,  or  any  part 
thereof,  or  by  any  other  ways  and  means,  to  raise,  recover 
and  make  up  the  sum  of  1,000/ ,  or  such  part  or  parts 
of  the  same  in  payment  whereof  default  should  be  made, 
and  all  the  costs,  charges  and  expenses  of  obtaining  and 
recovering  the  same.  And  the  testator  gave  the  residue 
of  his  personal  estate  to  his  son. 

The  testator  died  in  1837,  his  widow  died  in  1853, 
and  the  1,000/.  then  became  payable. 

After  the  testator's  death  his  son  sold  the  real  estate 
to  the  Defendant  Greenacre,  charged  with  the  1,000/., 
which  Greenacre  covenanted  with  the  son  to  pay. 

James  Duncombe  subsequently  assigned  by  deed  all 
his  interest  in  the  1,000/.  to  trustees  for  the  Family 
Endowment  Society^  by  way  of  security  for  two  sums  of 
450/.  and  100/.,  with  interest. 

James  Duncombe  some  time  afterwards  took  the 
benefit  of  the  Insolvent  Debtors  Act  in  England^  and 
subsequently  to  his  insolvency  the  mortgagees  of  his  in- 
terest in  the  sum  of  1,000/.  obtained  a  decree  of  fore- 
closure against  his  assignee  in  insolvency. 

The  1,000/.  remained  unpaid,  and  the  trustees  of  the 

Family 
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Family  Endowment  Society  claimed  to  be  entitled  to  re-         18G0. 
ceive  the  whole  of  it,  ^ 

DUNCOMBE 

The  bill  then  contained  the  following  allegations: —        Greenacre. 

"  The  Plaintiff  was  married  to  James  Duncombe  in 
January,  18^8,  and  has  had  two  children  by  him,  both 
of  whom  are  now  living.  One,  a  daughter,  was  born  in 
1828,  and  is  now  the  wife  of  John  Vandenberg^  and  the 
other  JameSj  who  was  born  in  1831,  and  is  now  residing 
in  Australia*' 

"  The  Plaintiff  was  educated  and  brought  up  as  the 
daughter  of  a  gentleman,  and  maintained  in  that  position 
until  the  time  of  her  marriage,  and  James  Duncombe 
then  and  for  some  years  aflerwards  followed  the  profes- 
sion of  an  attorney  and  solicitor,  and  was  in  easy  cir- 
cumstances, maintaining  himself,  the  Plaintiff  and  her 
children  in  comfort  and  respectability,  but  since  his  in- 
solvency he  has  been  and  is  now  in  very  straitened 
circumstances,  depending  upon  members  of  his  family 
for  his  daily  support  and  maintenance,  and  wholly  unable 
to  support  and  maintain  the  Plaintiff.*' 

'^  No  settlement  was  made  on  the  Plaintiff  at  the  time 
of  her  marriage,  and  she  is  now  and  for  a  long  time 
past  has  been  dependant  upon  her  brother  John  Amies 
for  her  maintenance  and  support,  and  has  been  for  some 
time  past  and  is  now  supported  and  maintained  by  him 
at  his  sole  charge.*' 

"  The  society,  as  claiming  through  James  Duncombe^ 
seeks  to  reduce  into  possession  the  said  legacy  or  sum  of 
1,000/.  so  given  to  the  Plaintiff,  and  the  Plaintiff  insists 
and  claims  that  she  is  entitled  to  have  the  whole  or  such 
competent  part  as  this  Court  shall  think  fit  of  the  said 

legacy 
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18G0.       legacy   or  sum   of  1,000Z.   settled   upon   her  and   her 
_^^^'''^*^      children." 

DUNCOMBB 
O. 

Greenacrb.  fpj^g  j^jjj  proceeded  to  state  that  the  society  refused  to 
recognize  any  right  of  the  Plaintiff  to  have  a  settlement 
on  herself  and  her  children  of  any  part  of  the  I,000i, 
and  had  required  the  Defendant  Greenacre  to  pay  the 
whole  to  them,  regardless  of  Plaintiflfs  rights  and  claims 
to  a  settlement  thereout,  and  had  threatened  and  were 
now  about  to  take  proceedings  against  Greenacre^  to 
compel  him  to  pay  to  them  the  legacy  or  sum  of  1,000/. 
and  interest ;  and  that  the  Defendant  Greenacre  alleged 
that  he  was  desirous  of  having  the  hereditaments  charged 
with  the  1,000/.  released  therefrom,  and  that  he  was 
willing  to  pay  it  to  the  parties  entitled  thereto. 

The  Defendants  to  the  bill  were  Greenacre,  Jamet 
Duncombe  and  the  trustees  of  the  society,  and  the  prayer 
was  that  the  1,000/.  might  be  raised  by  sale  or  mortgage, 
for  a  declaration  that  the  Plaintiff  had  a  right  to  have 
the  1,000/.  or  a  part  thereof  settled  upon  herself  and 
children ;  that  Greenacre  might  be  at  liberty  to  pay  the 
1,000/.  into  Court;  and  that,  thereupon,  the  trustees  of 
the  society  might  be  restrained  from  taking  proceedings 
for  the  recovery  of  the  1,000/.  or  the  property  on  which 
the  same  was  chargeable,  and  from  receiving  it  from 
Greenacre  without  making  a  settlement  on  the  Plaintiff. 

To  this  bill  the  trustees  of  the  Family  Endowment 
Society  demurred  for  want  of  equity. 

This  demurrer  having  been  overruled  by  the  Master 
of  the  Rolls  on  the  5th  July,  1860,  a  motion  was 
made  on  behalf  of  the  Plaintiff,  that  the  Defendant 
Greenacre  might  be  at  liberty  to  pay  into  Court  the 
1,000/.  and  interest;  and,  he  submitting  to  pay  the  same, 

that 
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that  the  trustees  of  the  Family  Endowment  Society  and 
the  directors  thereof  might  be  restrained  by  injunction 
from  recovering  or  taking  proceedings  for  the  recovery  of 
the  sum  of  1,000Z.  and  interest,  or  all  or  any  part  thereof, 
from  the  Defendant  Robert  Greenacre,  or  the  property 
on  which  the  same  was  chargeable. 


1860. 

DUNCOMBE 

V. 

Grkemacrb. 


On  the  11th  July,  1860,  another  motion  was  made  by 
the  Defendant  Greenacre  to  pay  the  money  into  Court. 

On  the  16th  July  the   Master  of  the  Rolls  granted 
both  motions. 


The  trustees  of  the  Family  Endowment  Society  ap- 
pealed from  all  these  decisions. 

Mr.  Selwyn  and  Mr.  E,  Rodwell  for  the  Appellants. 

Upon  the  true  construction  of  the  will,  the  1,000/.  in 
question,  though  charged  on  real  estate,  was  a  mere  legal 
chattel  interest,  which  became  vested  in  the  husband  in 
right  of  his  wife.  The  right  and  remedy  on  the  part  of 
the  husband  and  his  assignees  for  the  recovery  of  the 
chattel  assigned  is  complete  at  law;  Jemott  v.  Cow^ 
ley  (a)  ;  Co.  Litt.  (b) ;  Lord  Carteret  v.  Paschal  (c). 
That  being  so,  the  wife's  right  to  a  settlement  out  of  the 
fund  does  not  attach,  there  being  no  necessity  on  the 
part  of  the  husband  or  his  assignees  to  have  recourse  to 
a  Court  of  Equity  to  recover  the  thing  assigned.  Such 
an  equity  cannot  be  created  by  the  mere  filing  of  a  bill 
on  the  part  of  the  wife,  or  by  the  fact  that  the  owner  of 
the  estate  charged  is  willing  to  pay,  and  does  accordingly 
pay,  the  fund  into  Court ;  Burdon  v.  Dean  (d) ;  Sturgis 
V.  Champneys  (rf).     The  Court  will  not  lay  hold  of  that 

mere 


(o)  1  Wm.  Sound.  1126. 
(b)  Page  203. 

Vol.  11-8. 


(c)  3  P.  Wmt.  197. 

(d)  5  Mifl,  4  Cr.  97. 
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1860.       mere  accidental  circumstance  to  fasten  an  equity  on  the 
fund,  which  otherwise  could  have  no  existence ;  Bill  v. 
JEdmonds  (a).    To  unsettle  the  well-defined  rule  upon 
Oruhacrb.    ^j^jg  q^e8tion  would  give  rise  to  great  inconvenience. 

Mr.  Roundell  Palmer  and  Mr.  Fooks,  for  the  Plaintiff. 

This  demurrer  is  to  a  bill  praying  to  have  the  legacy 
raised,  not  to  have  the  PlaintiflTs  equity  to  a  settlement 
enforced  if  the  legacy  is  not  raised.  If,  therefore,  the 
Plaintiff  has  a  right  in  this  Court  to  have  the  legacy 
raised,  the  demurrer  has  been  properly  overruled.  That 
she  has  a  right  to  sue  here  for  a  legacy  there  can  be  no 
doubt,  and  the  power  of  entry,  sale,  &c.  given  her  by  the 
will  cannot  supersede  that  right.  To  entitle  the  wife  to 
a  settlement  it  is  not  necessary  to  show  that  the  wife's 
title  is  in  its  nature  exclusively  equitable ;  Ladj/  Elibanh 
V.  Montolieu  (b),  A  wife's  title  to  a  legacy  may  be  en- 
forced in  the  Ecclesiastical  Courts,  but  if  the  husband 
sues  in  those  Courts  to  recover  the  wife's  legacy  without 
making  a  proper  settlement  upon  her,  this  Court  will  re- 
strain him  by  injunction  ;  Hill  v.  Turner  (c) ;  Meals  v. 
Meals  id)*  The  wife's  right  to  a  settlement  arises  in 
this  Court  wherever  the  husband's  legal  right  is  in- 
consistent with  the  wife's  equitable  rights ;  Carter  v. 
Taggart  (e) ;  Oswell  v.  Probert  (/) ;  and  the  jurisdiction 
of  this  Court  is  not  ousted  because  there  is  another 
jurisdiction  available.  The  legacy  is  not  a  legal  chattel. 
The  charge  does  not  confer  a  legal  interest  either  in  the 
money  or  the  land,  but,  with  the  attendant  powers  of 
entry,  distress,  &c.  merely  confers  a  means  of  realising 
the  fund.  Neither  the  husband  nor  his  assignees  could  re- 
cover the  money  in  an  action,  and  under  the  power  of 

entry 

*  («)  6  Dc  G.  4*  Sm.  603.  (d)  1  Dick.  373. 

(6)  5  Vu.  737.  (e)  S  DeG.^  Sm.  49. 

(f)  1  Atk,  »16.  (/)  2  Ve9jun.  680. 
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entry  upon  the  land  they  could  only  obtain  payment  by        1860. 

perception  of  the  rents  for  a  series  of  years,  unless  with     n^^^^^ 

the  consent  of  the  owner  of  the  land.  v. 

Orbbnacrb. 

Mr.  F.  J.  Turner  for  the  Defendant  Greenacre. 
Mr.  E.  Rodwell,  in  reply,  cited  Anon,  (a). 

Judgment  reserved. 


T/ie  Lord  Chancellor. 

I  am  of  opinion,  that  there  is  no  ground  for  this       DecA3, 
appeal. 

Looking  to  the  allegations  of  the  bill,  I  agree  with 
the  Master  of  the  Rolls  in  thinking  that  the  demurrer 
ought  to  be  overruled. 


The  legacy  of  1,000/.  left  by  the  testator  John  Amies 
to  his  daughter  the  Plaintiff,  the  wife  of  James  Dun- 
combe,  seems  to  me  to  be  an  equitable  chose  in  action, 
out  of  which  she  is  entitled  to  a  settlement.  The  charge 
is  equitable  in  its  origin  and  in  its  nature.  The  bill,  after 
setting  out  a  devise  of  the  lands  to  the  testator's  son  in  fee 
simple  subject  to  an  annuity  of  50/.  to  his  wife  for  life, 
adds,  *'and  also  subject  to  and  the  said  testator  did  thereby 
expressly  charge  his  said  lands,  &c.,  with  the  payment 
of  the  sum  of  1,000/.  unto  his  daughter  Anna  Elizabeth, 
the  wife  of  James  Duncombe,  at  the  end  of  six  months 
next  after  the  death  of  the  said  testator's  wife.*'  Stopping 
here,  it  never  could  have  been  doubted  that  this  was  an 

equitable 

(a)  1  Atk.  491. 

MM^ 
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1860.        equitable  charge,  out  of  which  the  wife  would  have  been 

''^^''^^      entitled  to  a  settlement  if  the  husband  had  filed  a  bill  to 

o.  raise  the  charge;  and  since  the  case  of  Lady  Elihanh  v. 

Grbknacre.    Montolieu  (a)  it  could  not  have  been  doubted  that  the 

wife  actively  might  have  filed  a  bill  to  obtain  a  settlement^ 

although  the  husband  had  remained  passive. 

The  Appellants  rely  upon  what  follows  in  the  state- 
ment of  the  will : — ^'  and  the  said  testator  declared,  that 
if  default  should  be  made  in  payment  of  the  said  sum  of 
1,000/.,  it  should  be  lawful  for  his  said  daughter  to  enter 
into  and  upon  his  said  lands,  &c.,  and  by  receipt  of  the 
rents  and  profits  thereof,  or  by  demise,  sale  or  mortgage 
of  the  same  or  any  part  thereof,  or  by  any  other  ways 
and  means,  to  raise,  recover  and  make  up  the  said  sum  of 
1,000/.,  or  such  part  or  parts  of  the  same  in  payment 
whereof  default  should  be  made,  and  all  the  costs,  charges 
and  expenses  of  obtaining  and  recovering  the  same." 
But  the  legacy  still  remains  an  equitable  charge,  which  a 
Court  of  Equity  would  have  an  undoubted  jurisdiction  to 
raise.  The  legacy  had  not  been  converted  into  a  legal 
chattel  interest.  No  direct  legal  remedy  is  given  to 
recover  the  1,000/.,  and  the  jurisdiction  of  a  Court  of 
Equity  continues  in  full  force.  The  right  of  entry  is 
only  given  to  the  daughter,  and  would  not  enable  her, 
without  the  aid  of  a  Court  of  Equity,  at  once  to  obtain 
payment  of  the  1,000/.  There  may  be  a  remedy  by 
which  payment  of  the  1,000/.  might  ultimately  be  ob- 
tained without  resorting  to  a  Court  of  Equity ;  and  upon 
this  the  Appellants*  counsel  mainly  relied,  contending, 
that  if  the  money  could  by  any  means  be  raised  by  the 
husband  without  coming  into  equity  the  wife  has  no 
right  to  a  settlement.  The  great  authority  cited  for  this 
proposition   is    Sturgis  v.  Champneys  {b).     But  before 

considering 

(a)  5  Vet.  737.  (6)  5  MyL  if  Cr.  97. 
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considering  the  language  of  Lord  Cottenham  in   that        1860. 
case,  we  must 'see  what  was  the  question  which  was  then     ^      ^^_^ 
before  him  for  decision.    The  assignee  of  an  insolvent  v. 

debtor,  whose  wife  was  entitled  for  life  to  real  property, 
being  obliged  to  come  into  equity  to  enforce  his  title  to 
the  rents  during  the  joint  lives  of  the  husband  and  wife 
in  consequence  of  the  legal  estate  being  vested  in  mort- 
gagees, the  question  was,  whether  a  provision  ought  to 
be  made  for  the  wife  ?  Lord  Cottenham^  after  elaborately 
reviewing  the  authorities,  says,  ''it  appears  that  the 
equity  which  this  Court  administers  in  securing  a  pro- 
vision and  maintenance  for  the  wife  is  founded  upon  the 
well-known  rule  of  compelling  a  party  who  seeks  equity 
to  do  equity.**  Hence  the  inference  is  now  drawn,  that 
wherever  the  husband  has  the  means  of  getting  posses- 
sion of  the  wife's  property  without  the  assistance  of  a 
Court  of  Equity  she  shall  have  no  claim  to  any  provision 
out  of  it. 

But  although  it  may  probably  have  been  in  a  case  in 
which  the  husband  was  actively  seeking  the  aid  of  a 
Court  of  Equity  by  filing  a  bill  in  Chancery  to  get  at 
property  claimed  by  him  in  right  of  his  wife,  that  this 
reason  was  given  for  compelling  him  to  do  equity  by 
making  a  provision  for  the  wife,  in  right  of  whom  the 
claim  was  made,  it  is  quite  clear  that,  as  the  law  now 
stands,  in  a  case  in  which  the  remedy  is  purely  equitable 
the  wife  may  file  a  bill  and  obtain  a  provision,  and  Lord 
Cottenham  had  no  occasion  to  consider  the  effect  of  there 
being  a  cumulative  remedy  by  resorting  to  another  tri- 
bunal in  aid  of  the  equitable  right. 

If  a  Court  of  Equity  has  jurisdiction  over  a  fund  and 
may  decree  the  raising  and  disposing  of  it,  seeing  that 
equity  is  done  to  all  who  have  an  equitable  claim  upon 
it,  although  the  fund  may  be  raised  or  recovered  through 

the 
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1860.        the  agency  of  another  tribunal,  the  Court  of  Equity  will 
^^^"^^^      not  allow  its  power  of  equitably  disposing  of  the  fund  to 
V.  be  defeated  by  an  attempt  to  raise  or  recover  the  fund 

Grebnacrb.  through  the  agency  of  that  other  tribunal.  In  the  time 
of  Lord  Hardwicke  this  doctrine  seems  to  have  been  well 
established  with  respect  to  legacies  which  might  then 
have  been  recovered  by  a  suit  in  the  Ecclesiastical 
Court  as  well  as  by  a  suit  in  the  Court  of  Chancery. 
Thus,  in  an  Anonymous  Case  (a),  where  a  bill  had  been 
filed  for  an  injunction  to  stay  a  suit  in  the  Ecclesiastical 
Court  for  a  legacy  upon  the  ground  that  an  Ecclesiastical 
Court  cannot  make  a  legatee  refund  in  case  of  a  defi- 
ciency of  assets,  the  ''Lord  Chancellor  continued  the 
injunction  till  the  hearing,  because  the  PlainUff  is  an 
executor  in  trust  only ;  for  where  there  is  a  trust  or  any 
thing  in  the  nature  of  a  trust,  notwithstanding  the  Eccle- 
siastical Court  have  an  original  jurisdiction  in  legacies, 
yet  this  Court  will  grant  an  injunction,  trusts  being  only 
proper  for  the  cognizance  of  this  Court."  The  reporter 
adds,  "  his  Lordship  mentioned  a  case  where  a  woman, 
an  infant,  was  entitled  to  a  legacy  upon  her  marrying ;  the 
husband  instituted  a  suit  in  the  Ecclesiastical  Court  for 
it,  which  he  might  do;  but  upon  the  executors  bringing  a 
bill  and  suggesting  this  matter  to  the  Court  an  injunction 
was  continued  till  the  hearing  of  the  cause."  Again,  in 
the  case  of  Hill  v.  Turner  (&),  I  find  the  following  dicta 
of  Lord  Harduncke, — "  for  an  injunction  when  awarded 
does  not  deny,  but  admits,  the  jurisdiction  of  the  Courts 
of  Common  Law,  and  the  ground  upon  which  it  issues  is 
that  they  are  making  use  of  their  jurisdiction  contrary 
to  equity  and  conscience.  The  same  with  regard  to 
the  Ecclesiastical  Court  in  case  of  a  legacy  left  in  trust  j 
where  the  trustee  is  suing  for  payment  into  his  own 
hands,  the  Court  will  restrain  him  out  of  regard  to  the 

interest 

(a)  I  Atk,  491.  (h)  1  AtL  515. 
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interest  of  cestui  que  trust ;  and  will  do  it  likewise  in  the 
case  of  a  portion  devised  to  a  daughter  upon  marriage, 
where  the  husband  is  suing  for  it  before  he  has  made  an 
adequate  settlement." 

The  decision  of  Lord  Northampton  in  Meals  v. 
Meals  (a\  in  which  he  acted  upon  this  doctrine,  is  an 
authority  expressly  in  point.  ''  The  Plaintiff,  a  feme 
covert,  being  entitled  to  a  legacy  under  the  will  of  her 
aunt,  and  the  executor  refusing  to  pay  it  to  the  husband, 
he  instituted  a  suit  in  the  Spiritual  Court  for  the  legacy; 
the  Plaintiff,  his  wife,  filed  her  bill  in  this  Court  for  an 
injunction  to  stay  her  husband  from  proceeding  in  the 
Spiritual  Court  for  the. legacy,  which  was  granted,  the 
husband  not  having  made  any  settlement  on  or  provision 
for  the  Plaintiff  his  wife." 
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On  the  same  principle,  where  there  is  a  charge  on  land 
for  the  benefit  of  a  married  woman,  which  a  Court  of 
Equity  has  jurisdiction  to  raise,  making  a  provision  for 
the  wife,  if  there  be  an  attempt  to  raise  the  charge  by  other 
means,  with  a  view  to  prevent  the  wife  from  obtaining  a 
provision  to  which  she  would  be  entitled  in  a  Court  of 
Equity,  I  am  of  opinion  that  the  Court  of  Equity  ought 
to  grant  an  injunction,  and  to  make  the  same  provision 
for  her  which  she  would  have  obtained  had  she  sued  for 
a  provision  out  of  the  fund  before  any  attempt  to  raise  it 
by  other  means  had  been  resorted  to. 

If  the  demurrer  were  to  be  allowed,  the  order  of  11th 
•Tiu/y,  1860,  and  the  injunction  must  fall  with  the  bill; 
but  if  the  bill  is  to  be  supported  it  supports  the  order 
and  the  injunction,  for  in  that  case  proceedings  at  law 
ought  not  to  be  permitted,  and  it  is  proper  that  the  1,000/. 

should 

(a)  1  Dick.  373. 
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1860.        should  remain  in  Court  to  be  equitably  disposed  of  as  the 
^^^^^^^      Court  shall  think  fit.     Sitting  here,  I  should  not  feel 

DUNCOMBC 

V.  myself  at  liberty  to  sanction  any  new  principle  for  the 

Greenacrc.  protection  of  married  women  against  spendthrift  and 
reckless  husbands,  and  to  secure  to  them  the  enjoyment 
of  the  property  intended  for  their  benefit;  but  I  may, 
without  impropriety,  express  my  satisfaction  that,  accord- 
ing to  established  principles  and  rules,  the  Master  of  the 
Rolls  has  been  able  in  this  instance  to  protect  a  married 
woman  against  the  misconduct  of  a  husband,  who  has 
attempted  to  make  away  with  the  provision  made  for  her 
by  her  father  and  has  left  her  and  her  children  destitute. 

The  appeal  must  be  dismissed  with  costs. 
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COULSON  ».  ALLISON. 


Dee,  4. 


npHIS  was  an  appeal  from  a  decree  of  Vice-Chancellor    Before  The 
"^      Stuart,  directing  a  deed  to  be  delivered  up  to  be      Chanallor 
cancelled  under  the  circumstances  mentioned  in  Mr.  Gif-    ^  ^^^^ 

Campbell. 
ford's  report  of  the  hearing  below  (a).  Where  a 

widower  mar- 

The  short  facts  were  the  following: —  of  his  deceased 

On  the  1st  of  Jw/y,  1853,  John  Nicholson  married  JJattherela- 

Ann  Welbank,  his  deceased  wife's  sister.  tion  thus  con- 

stituted im- 
posed upon 

By  a  deed  dated  in  October,  1 853,  purporting  to  be  a  *^«  '^i^'''^^^^^ 
post-nuptial  settlement,  and  to  be  made  between  JbAn  benefit  of  a 
Nicholson  and  Ann  his  wife  of  the  one  part,  and  a  J5^ade"on"him 
trustee  of  the  other  part,  they  the  said  John  Nicholson  by  his  wife's 
and  Ann  Welbanh  (therein  described  as  his  wife)  con-  of  showing 
veyed  and  assigned  certain  freeholds  belonging  to  Ann  that  at  the 
Welbanhy  and  also  a  bond  debt  of  900/.,  then  due  to  ing  into  the 
Ann    Welbanh,   to    John   Nicholson  absolutely.     The  transaction  she 

was  lulljri 

deed,  having  been  prepared  by  solicitors  acting  for  John  fairly  and 
Nicholson^  was  executed  by  Ann  Welbanh,  and  acknow-  ^-^  charocter 
ledged  by  her  as  a  married  woman.  and  of  her 

legal  status. 
Such  a  mar- 
In  January,    1864,    Nicholson    received    the    prin-  "«»« and  con- 

,  ,  sequent  co- 

cipal  and  interest  due  upon  the  bond  from  one  Pech,  habitotion  held 

the  obligor.  not  a  sufficient 

^  consideration 

to  support  a 

In  December,  1859,  Ann  Welbanh  left  Nicholson's  ^^^J^^^^""  ^^ 
house,  and  from  that  time  lived  separate  and  apart  from  sister  of  her 

,  .  property  to  the 

"*™-  widower  ab- 

ln  solutely. 

(a)  See  2  G  iff.  279. 

Vol.  II~4.  N  N  D.F.J. 


COULSON 


622  CASES  IN  CHANCERY. 

1860.  In  January^  I860,  Ann  Welbank,  in  consideration  of 

1,100/.,  conveyed  the  freehold  property  comprised  in 
r.  the  indenture  of  October,  1853,  to  her  brother  Jonathan 

Allibon.      CouUon  in  fee. 

Shortly  afterwards  NichoUon  advertised  the  free- 
hold property  comprised  in  the  indenture  of  October^ 
1853,  for  sale;  whereupon  CouUon  filed  the  original 
bill  in  this  suit,  for  the  purpose  of  having  that  deed  set 
aside. 

Nicholson,  by  his  answer  to  the  bill,  stated  that  the 
deed  of  October,  1853,  which  comprised  all  the  pro- 
perty real  and  personal  of  Ann  Welbanh,  except  a  small 
annuity,  was  executed  by  her  in  consideration  of  his 
paying  her  debts,  and  supporting  and  maintaining  her 
as  his  wife ;  and  that  he  had  accordingly  paid  her  debts, 
amounting  to  300Z.,  and  supported  and  maintained  her 
as  his  wife  up  to  the  time  of  her  leaving  him  in  De- 
cember, 1859;  and  that  he  was  still  willing  to  main- 
tain and  support  her  in  that  character. 

The  bill  was  subsequently  amended  by  joining  Ann 
Welbank  as  a  co-Plaintiff,  and,  as  amended,  prayed 
that  John  Nicholson,  might  be  ordered  to  pay  to  Ann 
Welbank  the  900/.  he  had  received  from  the  obligor  of 
the  bond,  assigned  by  the  indenture  of  October,  1853, 
less  the  amount  he  had  paid  in  discharge  of  the  debts 
and  liabilities  of  Ann  Welbank  before  she  went  through 
the  ceremony  of  marriage  with  him. 

Ann  Welbank,  by  her  affidavit,  deposed  that  in 
August,  1859,  she  became,  for  the  first  time,  aware  of 
the  fact  that  the  marriage  which  had  been  solemnized 
between  Nicholson  and  herself  was  invalid. 

The 
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The  solicitors,  who  had  acted  for  Nicholson  in  the 
impeached  transaction,  deposed  on  the  other  hand,  that 
previously  to  the  execution  by  Ann  Welbank  of  the 
deed  of  October^  1853,  they  read  and  explained  a  draft 
of  it  to  her ;  and  at  the  same  time  informed  her  that  in 
all  probability  her  marriage  with  Nicholson  was  void; 
notwithstanding  which  she  represented  to  them  that 
the  transaction  was  in  accordance  with  her  wishes ;  that 
she  understood  the  nature  of  the  deed,  and  wished  it  to 
be  carried  into  effect,  though  the  marriage  might  be 
void  or  voidable. 

Mr.  Malins  and  Mr.  R.  W.  E,  Forster,  for  the 
Plaintiffs. 

There  are  two  grounds  for  setting  aside  the  deed  of 
October f  1853.  First,  its  execution  was  procured  by 
the  undue  influence  exercised  over  Ann  Welbank  by  the 
man  whom  she  supposed  to  be  her  husband,  and  who, 
therefore,  must  be  considered  to  be  standing  in  a  fiduciary 
relation  towards  her ;  Page  v.  Home  (a) ;  Cooke  v. 
Lamotte  (6) ;  Hoghton  v.  Hoghton  (c) ;  Huguenin  v. 
Baseley  (cf). 

Secondly,  the  consideration  of  marriage,  for  which  it 
was  given,  has  failed,  the  marriage  being  void.  As  to 
the  bond,  Nicholson  must,  under  the  circumstances,  be 
considered  to  have  received  it  as  her  trustee,  and  time 
could  not  begin  to  run  until  adverse  possession  com- 
menced on  the  separation  of  the  parties  in  December^ 
1859. 

Mr.  Greene  and  Mr.  Marett,  for  the  Defendant  John 
Nicholson. 

The  evidence  shows  that  Ann  Welbank,  when  she 

executed 

(a)  11  Beav.  227.  (c)  15  Beav,  278. 

(6)  15  Beav,  234.  (d)  14  Ves,  273. 
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I860.  executed  the  deed,  was  well. aware  that  the  marriage 
was  invalid.  The  deed  was,  moreover,  executed  for 
valuable  consideration,  viz.,  the  payment  of  her  debts  and 
Allison,  future  maintenance  and  support.  Her  debts,  amounting 
to  300/.,  have  been  paid,  and  Nicholson  kept  a  house  for 
her,  and  maintained  her  until  she  left  him,  and  is  still 
willing  to  do  so. 

Mr.  Bacon  for  the  Defendant  Allison^  a  mortgagee  of 
the  freeholds  in  dispute. 

Mr.  Forater  in  reply. 

The  main  consideration  for  the  conveyance  impeached 
was  the  belief  of  Ann  Welbank  that  her  marriage  with 
Nicholson  was  valid,  and  that  she  was  entitled  to  all  the 
advantages  resulting  from  the  relation  of  husband  and 
wife.  In  the  fiduciary  relation  in  which  she  and  Nichol- 
son then  stood  towards  each  other,  it  should  have  been 
stated  to  her  that  by  law  the  marriage  was  absolutely 
void,  and  not  merely  voidable  or  open  to  doubt.  The 
deed  of  October,  1853,  is  void  on  the  grounds  of  failure 
of  the  consideration,  and  of  undue  influence. 

The  Lord  Chancellor. 

After  hearing  the  able  argument  on  both  sides,  I  am 
of  opinion  that  the  decree  of  the  Vice-Chancellor  ought 
to  be  affirmed  to  the  full  extent.  In  the  first  place,  it 
appears  to  me,  that  the  Defendant  Nicholson  and  jinn 
Welbanh,  after  having  gone  through  the  marriage  cere- 
mony, and  while  living  together  as  man  and  wife,  were 
under  a  relation  which  was  fiduciary  towards  each  other, 
and  which,  although  they  were  not  actually  man  and 
wife,  render  it  necessary  for  Nicholson,  in  order  to 
establish  his  claim,  to  show  that  she  was,  at  the  time  of 
the  transaction,  fully  and  duly  informed  of  all  the  cir- 
cumstances of  the  case,  and  of  the  possible  consequences 

of  what  she  was  about  to  do. 

I  am 
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I  am  of  opinion,  that  though  there  is  here  no  proof  of 
threats  or  pressure,  or  solicitation  having  been  used, 
there  is  an  entire  absence  of  evidence  establishing  that 
the  woman  was  fully,  fairly  and  truly  informed  of  the 
situation  in  which  she  stood.  It  was  represented  to  her 
as  a  matter  of  some  doubt,  whether  the  alleged  marriage 
was  valid  or  not,  whereas  at  that  time  it  had  been 
solemnly  adjudged  that  the  marriage  of  a  widower  with 
a  sister  of  his  deceased  wife  was  illegal,  and  absolutely 
null  and  void.  She  ought  to  have  been  informed  of 
that,  and  not  left  in  a  state  of  uncertainty  as  to  the  con- 
sequences which  might  result  from  a  continuation  of  her 
cohabitation  with  Nicholson.  Again  it  is  not  made  to 
appear  that  Ann  Welbank  was  duly  warned  of  the  risk  she 
ran  in  executing  a  deed  conveying  away  all  her  property, 
except  her  small  annuity,to  A^cAo&on,  of  being  abandoned 
at  any  moment  and  left  without  any  other  resource  than 
her  annuity.  The  moving  consideration  for  the  deed  was 
clearly  the  notion  of  a  valid  subsisting  marriage.  This 
is  shown  by  the  wording  of  the  deed,  every  syllable  of 
which  proceeds  upon  the  footing  of  a  supposed  sub- 
sisting marriage,  and  it  is  further  shown  by  her  exe- 
cuting it  and  acknowledging  it  in  the  character  of  a 
married  woman.  But,  supposing  even  both  Nicholson 
and  Ann  Welbank  to  have  been  aware  of  the  true  state 
of  the  law,  and  to  have  nevertheless  agreed  to  cohabit 
together,  she  being  his  mistress  and  not  his  wife,  it  seems 
to  me  the  deed  would  then  have  been  impeachable  on  the 
ground  of  immorality,  for  nothing  can  well  be  conceived 
more  immoral  than  for  a  woman  to  make  over  the 
whole  of  her  property  to  a  man  in  contemplation  of  con- 
tinuing an  illicit  intercourse  with  him  for  the  remainder 
of  their  joint  lives.  As  to  the  objection  that  the  claim 
in  respect  of  the  bond  debt  is  barred  by  the  Statute  of 
Limitations,  I  think  that  has  been  fully  met  by  the 
argument  of  Mr.  Forster,  that,  looking  at  all  the  cir- 
cumstances 


1860. 

COVLSON 

Allisow, 


&2G 
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COULSON 
V. 

Allison. 


cumstances  of  the  case,  Nicholson  must  be  considered 
as  having  received  the  bond  debt  as  trustee  for  Ann  Wei- 
bank,  and  that  time  under  the  statute  could  not  begin  to 
run  till  they  separated  in  1859. 

For  these  reasons,  I  am  of  opinion  that  this  appeal 
must  be  dismissed,  and  with  costs. 


Dfc.  12. 

Be/ore  The 
Lords  Jus- 
tices. 

Leave  to  a 
person  not  a 
party  to  the 
record  to  pre- 
sent a  petition 
of  appeal  may 
be  granted 
either  upon 
motion  or  pe- 
tition ex  parte. 


PARMITER  V.  PARMITER, 
Ex  parte  PARMITER. 

npHIS  was  an  application  by  motion  ex  parte  on  be- 
half  of  a  person  not  a  party  to  the  record,  but 
who  claimed  a  sum  of  1,1  OOZ.  as  the  representative  of  a 
creditor  in  an  administration  suit,  for  leave  to  present  a 
petition  of  appeal  from  the  disallowance  of  his  claim  by 
Vice-Chancellor  Wood,  under  the  circumstances  appear- 
ing in  Parmiter  v.  Par/niter  (a). 

Mr.  C.  T.  Swanston,  in  support  of  the  application, 
having,  at  the  request  of  their  Lordships,  inquired  of 
Mr.  Monro,  the  Registrar,  as  to  the  practice,  stated  that 
leave  had  been  given  upon  petition  ex  parte  in  the  case 
of  Hodgson  v.  Clarke  {b),  in  January,  1860,  and  that 
Mr.  Monro  considered  that,  according  to  the  practice, 
leave  to  appeal  might  be  obtained  either  on  motion,  or 
petition  ex  parte. 


The  Lord  Justice  Knight  Bruce. 

If  leave  may  be  given  on  petition  ex  parte,  it  may  also 

on  motion  ex  parte. 

The 

(a)  1  John.  Sf  Hem.  135.       (6)  1  De  G.,  F.  4-  J.  394;  1  Gijgr  139. 
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Tlie  Lord  Justice  Turner. 


1860. 


According  to  my  recollection,  it  may  always  be  done     Parmite* 
on  an  ex  parte  petition.  Parm'iter. 


An  order  was  made  for  leave  to  present  the  petition. 


In  the  Matter  of  BENJAMIN  TURNER,  a  person  of 
unsound  Mind,  not  found  so  by  Inquisition, 

And  in  the  Matter  of  the  Trusts  of  the  Will  of  JOHN 

MIDGLEY, 
And  in  the  Matter  of  the  TRUSTEE  ACT,  1850. 

npHE  question  in  this  case  was,  whether  the  codicil  of 
John  Midgley  vested  the  legal  estate  of  his  real 
property  in  the  persons  thereby  appointed  trustees. 

The  testator,  by  will  dated  the  22nd  of  December^ 
1820,  devised  and  bequeathed  freehold  and  leasehold 
estates  to  his  wife  Sarah  Midgley  for  life,  and  after  her 
death  to  William  Tetley  and  John  Greenwood^  their 
heirs,  executors,  administrators  and  assigns,  upon  the 
trusts  therein  mentioned,  and  appointed  his  wife  and 
Tetley  and  Greenwood  his  executors. 

On  the  24th  o^  June,  1829,  the  testator  made  a  codicil 
to  his  will,  and  thereby,  after  reciting  that  by  his  will  he 
had  named  his  wife  and  Tetley  and  Ghreenwood  to  be  his 
executrix  and  executors,  and  also  trustees  of  his  will,  he 

revoked 

as  if  they  had  originally  by  his  will  been  appointed  to  be  the  trustees 
thereof.     Held,  that  the  legal  estate  passed  to  A.,  C.  and  D, 


Dec.  7,  H. 

Before  The 
Lords  Jus- 
tices. 

A  testator  de- 
vised property 
to  ^.  for  life, 
remainder  to 

B.  and  C.  in  fee 
upon  trusts, 
and  appointed 
A  ,  B,  and  C. 
his  executors. 
By  a  codicil 
he  revoked  the 
appointment 
of  B.  to  be  a 
trustee  and 
executor,  and 
appointed  A,, 

C.  and  D. 
trustees  and 
executors,  as 
fully  and 
effectually  to 
all  intents  and 
purposes  and 
in  all  respects 

and  executors 
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1860.        revoked   the   nomination  of    Greentoood,  and  declared 


Re 


that  Greenwood  should  not  be  either  trustee  or  executor. 
Turner.  but  that  his,  the  testator's,  wife  and  William  Tetley  and 
Samuel  Turner  should  be  the  only  trustees,  executrix 
and  executors  of  his  said  will ;  and  he  went  on  to  de- 
clare, that  he  did  thereby  accordingly  make,  ordain,  sub- 
stitute and  appoint  them  the  said  Sarah  Midgley,  WiU 
Ham  Tetley  and  Samuel  Turner  joint  and  sole  trustees, 
executrix  and  executors  of  his  said  will,  as  fully  and 
effectually  to  all  intents  and  purposes  and  in  all  respects 
as  if  they  only,  and  no  other  person  or  persons,  had  been 
by  him  originally  in  and  by  his  said  will  constituted,  or- 
dained and  appointed  to  be  the  trustees,  executrix  and 
executors  thereof:  but  the  codicil  did  not  in  terms  devise 
the  trust  property  to  them. 

Samuel  Turner  survived  Mrs.  Midgley  and  Tetley^ 
and  died  intestate  as  to  trust  estates,  leaving  an  heir-at-law, 
who  was  of  unsound  mind. 

A  petition  was  now  presented  for  the  appointment  of 
new  trustees  and  a  vesting  order. 

Mr.  Freeling,  in  support  of  the  petition,  urged,  that 
the  appointment,  by  the  codicil,  of  trustees  in  the  place 
of  the  trustees  named  in  the  will,  to  whom  the  estates 
had,  by  the  will,  been  expressly  devised,  amounted  to  a 
devise  by  implication  to  the  substituted  trustees. 

He  referred  to  Re  Houglis  Will  (a),  and  to  the  vesting 
order  subsequently  made  in  that  case  (J),  which  showed 

that 

(a)  4  Dc  G.  4*  S»i.  371.  John    Lomai   and    F'uher    Red- 

(6)  20  Dec.  1 85 1 .     "  That  the  head  vest  in  the  said  Edtcard  Bull 

estate  and  interest  in  the  said  two  and   Thomas  Uorn,  as  such  new 

messuages  or  dwelling-houses  by  trustees."      Reg,  Ub.  1851,  A, 

the  said  wlU  devised  to  the  said  fol,  259. 


CASES  IN  CHANCERY. 


fS9 


that  the  precise  point  now  in  question  had  been  decided, 
and  that  the  case  had  rightly  been  referred  to  in  Jarman 
on  Wills  (a)  as  an  authority  upon  it.  He  also  referred  to 
Re  WyncKs  Trusts  (b) ;  Trent  v.  Hanning  (c) ;  Oates  v. 
Cooke  {d);  Doe  v.  GiUard(e);  Anthony  v.  Rees  (/). 


1860. 


Their  Lordships  were  of  opinion,  that  the  effect  of 
the  codicil  was  to  vest  the  legal  estate  in  the  body  of 
trustees  thereby  appointed,  and  made  the  order. 

(a)   Vol.  2,  p.  250  (2nd  edit,)  1  Dow.   102. 
(6)  5  De  G.,  M.  4*  G.  188,  {d)  3  Burr.  1684. 

221.  (e)  5  B./^  Aid.  765. 

(c)  7  East,  97;  10  Vet.  495;  (/)  2  Cr.  ^  J.  75. 


In  the  Matter  of  STORIE'S  UNIVERSITY  GIFT, 

and 
In  the   Matter  of  THE   CHARITABLE   TRUSTS 
ACTS,  1853  and  1856. 


npHIS  was  an  appeal  from  the  construction  put  by  the 
Master  of  the  Rolls  upon  the  scheme  sanctioned 


Nov.  16,  19. 
Dec.  18. 


regulation  of  the  above-mentioned  charity. 


Before  The 
Lords  Jus- 
tices. 

by  the  Court  of  Chancery  in  the  year  1826,  for   the  By  the  terms 

of  a  scheme 
for  the  regala- 
tion  of  a  cha« 
ritv  for  the 
The  facts  of  the  case  and  the  principal  arguments  of  preaenution  of 

counsel  «''»>!»'■<"?«" 

to  the  univer- 
sities, the  ex- 
hibitioners were  to  be  elected  from  boys  "  who  shall  have  been"  or  **  who  have  been" 
three  years  at  the  free  grammar  school  of  H'.     Heidt  that  the  boys  to  be  elected  were 
boys  who  bad  been  three  years  at  the  school  at  the  time  of  and  immediately  preceding 
the  election. 

It  is  not  according  to  the  course  of  the  Court  to  remove  persons  who  have  been 
elected  as  objects  of  a  charity,  upon  an  erroneous  construction  of  the  scheme  for  its 
regulation,  where  the  election  has  been  made  bonft  fide  and  without  fraud  or  corruption. 
Petitioners  seeking  to  have  a  construction  put  upon  a  scheme  for  the  regulation  of 
a  charity,  though  induced  mainly  by  private  interest  to  apply  to  the  Court,  held, 
nevertheless,  entitled  to  their  costs  out  of  the  charity  funds,  there  having  been  a  bonA 
fide  substantial  ground  for  the  application. 
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I860.       counsel  are  stated  in  the  judgment  of  the  Lord  Justice 
^•^^^^^       Turner. 

Re 

Storie's 

^"(jVpt""  ^^'  RoundeU  Palmer  and  Mr.  Karslake  supported 
the  appeal,  citing  Gaunt  v.  Taylor  {a) ;  The  Attorney^ 
General  v.  Pearson  (J) ;  The  Corporation  of  JLucUow 
V.  Greenhouse  {c) ;  Co.  Litt.  42  a. 

Mr.  Selwyn,  and  Mr.  Kay  and  Mr.  Folktt  and  Mr. 
Druce,  for  the  several  Respondents,  cited  TheAttomey' 
General  y.  The  Earl  of  Stamford  {d) ;  Re  Beloved  Wilhe's 
Charity  (e);  Monro  v.  Taylor  {f)\  Re  University  CoU 
lege,  Oxford^  Ex  parte  Moorsom  (g) ;  Re  the  Parish 
of  Upton  Warren  (A) ;  Re  Dean  Clarke's  Charity  {i). 


Mr.  jR.  Palmer  replied. 


Judgment  reserved. 


The  Lord  Justice  Knight  Bruce. 

Dec*  18.  I  agree  with  the  Charity  Commissioners  in  their  con- 

struction of  the  scheme  before  us  in  this  case,  so  far  as 
they  have  construed  it. 

I  think,  accordingly,  that  the  Respondent  Mr.  West- 
moreland was  not  duly  elected,  that  is  to  say,  was  not 
entitled  to  be  elected  an  exhibitioner  on  the  foundation 


m 


(ei)  2  Hare,  413-^21.  (/)  8  Hare,  51. 

(6)  3  Mer.  353,  400.  (g)  2  PA.  521. 

(c)  1  B/.  N.  S.  17.  (h)  1  Mtfl.  if  K,  410. 

(</)  1  Ph.  737.  (i)  8  Sim,  34. 
(c)  3  Mac.  4  G.  440. 
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in  question  ;  and  that  not  any  election  open  to  the  same        1860. 
objection  as  his,  with  reference  to  the  manner  of  com-      v^^^v-^/ 

Jig 
puting  or  reckoning  the  term  of  three  years  and  to  the      Storib's 

circumstance  of  a  youth  being  or  not  being  a  scholar  of    Univbrhty 

the  Wakefield  School  at  the  time  of  election,  should  take 

place  hereafter. 

But  the  question  of  now  removing  or  displacing 
Mr.  Westmoreland  is  different.  All  considerations  be- 
longing to  a  case  of  unfair  dealing  or  of  artifice  or  of 
partiality  seem  to  be  out  of  place  here.  If  error  there 
was,  it  seems  to  have  been  honest  and  excusable  error. 
He  was  of  a  family  resident  in  Wakefield^  and  had  been 
for  some  years  at  the  school.  His  conduct  seems  to 
have  been  unimpeached,  his  advancement  in  learning 
sufficient ;  and,  attending  to  the  length  of  time  which 
elapsed  between  his  election  and  the  presentation  of  the 
Petitioners*  original  petition,  and  all  the  circumstances 
in  evidence,  I  am  of  opinion  that,  in  the  proper  exercise 
of  a  judicial  discretion,  Mr.  Westmoreland  ought  not  now 
to  be  displaced  or  interfered  with.  The  interval  of  time 
that  I  have  just  mentioned  was  more  than  eleven  months, 
and  was  of  considerable  importance  to  him  at  his  period 
of  life.  During  the  whole  of  it  he  enjoyed  and  acted 
on  the  exhibition,  and  now  to  take  it  from  him  without 
any  fault  on  his  part  would,  in  my  opinion,  be  an  act  of 
unnecessary  harshness. 

The  original  petition  should,  in  my  judgment,  stand 
dismissed  against  him.  I  think  that  the  Petitioners 
should  not  pay  him  or  the  governors  or  the  trustees  any 
costs;  that  the  governors  or  trustees  should  take  their 
costs  out  of  the  iunds  of  the  charity ;  and  that  there 
should  be  a  declaration  as  to  the  construction  of  the 
scheme,  and  adherence  to  it  in  future  to  the  effect  that  I 
have  mentioned.     I  have  said  nothing  as  to  the  costs  of 

the 


Re 
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I860.       the   Petitioners  and  Mr.  WestmorelaiuL      My  learned 
Brother  I  understand  to  be  of  opinion  that  their  costs 
Storie**      also  should  be  paid  out  of  the  charity  funds,  a  course 
^""'q^^I^    from  which  I  shall  not  dissent. 


The  Lord  Justice  Turner. 

This  is  an  appeal  from  an  order  of  the  Master  of  the 
Rolls,  by  which  he  dismissed  a  petition  presented  by  the 
Appellants  in  the  matter  of  this  charity  and  of  the 
Charitable  Trusts  Acts,  1853  and  1855,  in  relation  to  an 
exhibition  to  the  university  which  was  founded  by  the 
will  of  John  Storie,  and  afterwards  regulated  by  a  scheme 
approved  by  this  Court  in  the  year  1826. 

John  Storie,  by  his  will,  in  the  year  1674,  gave  and 
bequeathed  his  lands,  both  copyhold  and  freehold,  for 
the  maintaining  and  bringing  up  of  three  boys,  the 
children  of  such  parents  as  were  not  able  to  bring  them 
up,  at  one  of  the  universities  of  this  nation,  viz.  Cam- 
bridge or  Oxford,  for  three  years ;  and  he  declared  his 
mind  and  will  to  be  that  the  said  three  boys  should  be 
chosen  out  of  those  poor  children  that  he  had  lately 
setded  lands  upon  for  their  teaching  at  a  petty  school 
until  they  should  be  fit  to  go  to  the  free  grammar  school 
at  Wakefield,  and  to  be  sent  from  thence  and  maintained 
at  one  of  the  universities  aforesaid  for  three  years,  and 
after  that  time  other  boys  of  the  same  to  be  sent  up 
and  maintained  there  successively  for  ever. 

The  lands  thus  devised,  or  other  lands  taken  in  ex- 
change for  them,  constitute  the  property  of  the  charity 
called  **  Storie's  University  Gift.*' 

It  does  not  appear  that  the  testator  had,  before  the 
date  of  his  will,  made  the  settlement  of  lands  for  teaching 

poor 
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poor  children  at  the  petty  school  to  which  he  refers  by        1860. 
the  will ;  but  soon  aAer  the  date  of  his  will  he  conveyed  ^ 

some  lands  to  the  governors  of  the  free  school  at  Wake*  Storfb's 
field,  upon  trusts  which  had  for  their  object  the  founding  q*j^"^* 
a  petty  school  for  the  education  or  early  teaching  of 
young  children,  who  were  to  be  children  of  the  in- 
habitants of  Wakefield,  taken  from  certain  streets  in  the 
town  of  Wakefield.  These  lands  form  the  property  of  a 
charity  which  is  in  these  proceedings  called  **  Starters 
Petty  Gift:' 

This  latter  charity  has^  from  the  early  part  of  the 
eighteenth  century,  been  united  with  a  charity  school  at 
Wakefield,  which  appears  also  to  be  under  the  govern- 
ment of  the  governors  of  the  free  school ;  but  it  does 
not  appear  that  any  boys  have  ever  passed  from  the 
charity  school  to  the  free  school,  or  consequently  through 
the  free  school  to  the  university. 

The  property  of  the  charity  called  "  Storie's  University 
Gift'*  appears  also  to  have  become  vested  in  the  governors 
of  the  free  school ;  and  the  rents  of  the  estates  belonging 
to  the  chdrities  having  greatly  increased,  the  governors, 
on  the  18th  April,  1825,  obtained  an  order  under  Sir 
Samuel  Romilly's  Act,  52  Geo.  3,  c.  101,  for  a  reference 
to  the  Master  to  approve  of  a  scheme  for  the  future 
application  of  the  revenues  of  the  charities. 

In  pursuance  of  this  order,  the  Master  made  his 
report,  which  was  afterwards  confirmed  by  the  Court,  by 
which  report  he  sanctioned  the  continuance  of  the  custom 
of  paying  the  income  of  the  petty  gift  to  the  master  of 
the  charity  school  at  Wakefield ;  and,  with  respect  to 
the  university  gif\,  he  found  that  it  had  been  proposed 
before  him,  and  he  approved  of  the  scheme,  "  that  the 
governors  shouIS  be  at  liberty  to  apply  the  rents,  revenue 

and 
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I860.  and  income  of  the  estate  called  '  Storie^s  University  Gift/ 
^"^^'^^  and  the  property  purchased  with  and  arising  out  of  the  sur- 
Storie's  plus  rents  and  accumulations  therein  mentioned,  to  main- 
Univbrsitt  ^Jj^  j^i, j  bring  up  three  boys  born  in  the  town  of  Wake- 
field at  one  of  the  universities  of  Oxford  or  Cambridge, 
for  four  instead  of  three  years,  such  boys  to  be  elected 
out  of  the  boys  who  should  have  been  three  years  at  the 
free  grammar  school  at  Wakefield;  and  that  in  case  there 
should  not  be  any  boys  fit  to  be  elected,  born  within  the 
town  of  Wakefield f  then  that  the  governors  might  be  at 
liberty  to  elect  boys  born  within  the  parish  of  Wakefield, 
who  had  been  three  years  at  the  free  grammar  school  at 
Wakefield.;  and  if  there  should  be  none  fit  to  be  elected, 
bom  within  the  parish  of  Wakefield^  then  that  the 
governors  might  be  at  liberty  to  elect  any  other  boys 
who  had  been  three  years  at  the  free  grammar  school  at 
Wakefield ;  and  in  case  there  should  be  no  boys  candi- 
dates for  such  charity  from  the  said  free  grammar  school, 
then  that  the  governors  might  be  at  liberty  to  invest  the 
surplus  revenue  of  the  charity  in  the  public  funds,  or  in 
the  purchase  of  lands  to  accumulate  for  the  future  use 
of  the  charity." 

This  scheme  was  not,  it  appears,  considered  by  the 
governors  to  render  it  incumbent  upon  them  to  elect  to 
the  university  exhibition  boys  who  were  at  the  school  at 
the  time  of  the  election  and  had  been  there  for  the  three 
years  immediately  preceding  it;  but  boys  who  had  at 
any  time  been  at  the  school  for  three  years  were  con- 
sidered by  them  to  be  eligible  to  the  exhibition,  although 
they  might  have  left  the  school  long  before  the  election 
and  gone  to  the  university  or  other  schools.  From  a  list 
of  the  exhibitioners  appended  to  one  of  the  affidavits  in 
this  case  it  appears  that  out  of  twenty-six  boys  elected 
between  January ^  1827,  and  June^  1857,  six  only  were 
at  the  school  at  the  time  of  the  election ;  and  that  the 

remaining 


CASES  IN  CHANCERY.  635 

remaining  twenty,  when  elected,  had  left  the  school  and,        1860. 
as  to  most  of  them,  gone  to  other  schools  and  been  there       ^^rr^ 
for  many  years.     It  appears,  however,  that  in  the  year      Storie*8 
1857  the  governors  were  desirous  of  having  an  alteration       "qipt."^ 
made  in  the  practice  of  electing  boys  who  were  not  at 
the  school  at  the  time  of  the  election,  at  least  to  the 
extent  of  requiring  that  the  boys  elected  should  have 
been  at  the  school  for  one  year  immediately  preceding 
the   election;    and   they  applied  to  the  Charity  Com- 
missioners upon   the  subject.      This   application   u]ti« 
mately  led  to  their  requesting  the  official  opinion  of  the 
commissioners  upon  the  construction  of  the  scheme;  and, 
in  the  month  of  January^  1858,  they  were  furnished  with 
that  opinion,  which  was  as  follows  : — 

''  The  Board  of  Charity  Commissioners  having  con- 
sidered an  application  made  to  them  by  the  governors  of 
the  above-mentioned  grammar  school,  as  the  trustees  of 
the  above-named  charity,  for  the  opinion  and  advice  of 
the  said  board  upon  the  questions  hereinafter  mentioned 
or  referred  to  in  relation  to  the  said  above-mentioned 
charity,  do  hereby  give  their  opinion  and  advice  to  the 
said  governors  as  follows : — According  to  the  proper  con- 
struction of  the  scheme  established  for  the  regulation 
of  the  above-mentioned  charity  by  an  order  of  the  High 
Court  of  Chancery,  dated  the  8th  of  July^  1826,  the 
exhibitioners  under  the  said  charity  should  be  elected  by 
the  governors  from  boys  who  shall  have  respectively 
attended  as  scholars  at  the  aforesaid  free  grammar 
school  for  the  period  of  not  less  than  three  consecutive 
years  immediately  preceding  the  date  of  their  respective 
elections,  and  who  shall  be  ascertained  by  the  said 
governors  to  be  fitted  by  their  respective  attainments 
and  characters  to  be  so  elected,  and  to  be  in  all  other 
respects  duly  quali6ed  for  election  to  such  exhibition 
according  to  the  provisions  of  the  said  scheme.** 

The 
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I860.  The  opinion  thus  given  by  the  coromissioners  appears 

^"^"^f^'  to  have  been  acted  upon  by  the  governors  at  the  election 

Storib'i  of  an  exhibitioner  which  took  place  in  the  month  of 

UNIVER8ITT  Jnfic  1858;  but  at  the  next  election,  which  took  place  in 

Gift.  '  '  »  r 

the  month  otJutte,  1859^  it  was  not  acted  upon  by  them. 

There  were  three  candidates  for  the  exhibition  at 
that  election — Fitzherbert  Asiley  Cave,  one  of  the 
Petitioners  in  this  matter;  Joseph  Westmoreland^  a 
Respondent  to  the  petition^  and  James  Heber  Taylor. 

The  Petitioner  Fitzherbert  Astley  Cave  was  at  the 
school  at  the  time  of  this  election,  and  had  been  there 
for  three  years  immediately  preceding  it;  and  both  the- 
Respondent  Joseph  Westmoreland  and  James  Heber 
Taylor  had  been  pupils  at  the  school  for  three  years, 
but  neither  of  them  was  at  the  school  at  the  time  of  the 
election,  or  had  been  there  for  some  time  previous  to  it. 
The  Respondent  Joseph  Westmoreland  indeed  had  been 
for  five  years  immediately  preceding  the  election  a  pupil 
at  Shrewsbury  School.  He  appears,  however,  to  have 
been  the  only  one  of  the  three  candidates  who  was  born 
in  the  parish  of  Wahefield,  and  he  was  elected  exhibi- 
tioner. There  was,  it  appears,  an  examination  of  the 
boys  at  the  school  shortly  previous  to  the  election,  but 
the  Respondent  Joseph  Westmoreland  was  not  present 
at  the  examination.  He  had,  however,  satisfactory 
testimonials  from  Dr.  Kennedy,  the  Master  of  Shrewsbury 
School,  and  the  practice  of  the  governors  seems  to  have 
been  to  act  upon  such  testimonials  in  the  case  of  boys 
who  had  left  the  school,  and  not  to  subject  them  to 
examination.  Indeed,  the  examination  held  before  the 
election  seems  to  have  been  only  the  usual  half-yearly 
examination  held  for  testing  the  progress  of  the  boys. 

It  was  under  these  circumstances  that  the  petition  out 

of 
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of  which  this  appeal  arises  was  presented.     It  was  pre-        1860. 

sented  on  the  11th  June^  1860,  by  Fitzherbert  Astley      ^T*^*^ 

Cave,  by  Brown  Cave^  his  father  and  next  friend,  and      Storip/s 

by  the  father  and   Thomas  Whitcher,  an  inhabitant  of   ^"'Jf^^'^'' 

Wakefield,  and  it  prayed,  *' That  it  might  be  declared  that 

the  appointment  or  election  of  Joseph  Westmoreland  to 

the  exhibition  was  null  and  void,  and  that  the  governors 

might  be  directed  to  take  all  necessary  steps  for  rescinding 

and  annulling  the  said  appointment  or  election ;  that  it 

might  be  declared  that  the  Petitioner,  Fitzherbert  Astley 

Cave,  was  entitled  to  the  exhibition  or  benefit  in  the 

place  of  Joseph   Westmoreland;  or  otherwise  that  the 

said    governors   might  be   directed   forthwith  to   hold 

another  election  of  a  boy  who  had  been  three  years  at 

the  grammar  school,  to  be  maintained  and  brought  up 

at  the  university  in  the  place  of  Joseph  Westmoreland; 

and  that,  if  necessary,  the  governors  might  be  restrained 

by  injunction  from  paying  the  yearly  stipend  or  sum  of 

80/.  to  Joseph  Westmoreland  ;  that  all  proper  directions 

might  be    given   for  carrying  into   effect  the   several 

purposes  aforesaid;    and  that  the  governors  might  be 

ordered  to  pay  the  Petitioners  their  costs  of  the  said 

application,  and  that  the  same  might  be  ordered  to  be 

raised  and  paid  by  and  out  of  the  charity  estate  or  the 

income  thereof." 

Upon  the  hearing  of  the  petition  before  the  Master 
of  the  Rolls,  his  Honor,  ailer  taking  time  to  consider, 
came  to  the  conclusion,  that,  upon  the  true  construction 
of  the  scheme,  a  boy  who  was  not  bom  in  the  town  or 
parish  of  Wakefield,  but  who  had  been  at  the  school  for 
three  years  next  preceding  the  election,  was  not  entitled 
to  any  preference  over  a  boy  who  was  bom  in  the  parish 
of  Wakefield  and  had  formerly  been  three  years  at  the 
school,  but  was  not  at  the  school  at  the  time  of  the 
election ;   and   his   Honor   accordingly  made  an  order 

Vol.  II- 4.  O  O  D.F.J,     dated 
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I860.  dated  9th  July^  1860,  by  which  he  ordered  that  the 

^^^-^^^^  petition  should  stand  dismissed,  and  that  the  Petitioners 

Storib'i  William  Astley  Cave^  firown  Cave  and  Thamas  Whicher, 

UmvERsiTT  should  pay  to  John  Stocks,  the  guardian  of  the  said  infant 

OlFT 

Joseph  Westmoreland,  his  costs  of  the  petition,  to  be 
taxed  by  the  Taxing  Master ;  and  that  the  costs  of  the 
said  governors  should  be  taxed  by  the  Taxing  Master, 
and  should  be  retained  by  them  out  of  the  estate  of  the 
said  charity. 

The  appeal  we  have  now  to  decide  is  by  the  original 
Petitioners  from  this  order.  Since  the  hearing  at  tlie 
Rolls  an  affidavit  has  been  filed  on  the  part  of  the 
Appellants  to  explain  the  delay  in  presenting  the  petition. 
The  explanation  is  in  some  respects  sufficient,  but  it  does 
not,  I  think,  assign  any  sufficient  reason  for  more  early 
notice  not  having  been  given  to  the  Respondent  Joseph 
Westmoreland  of  the  intention  to  dispute  his  election. 
Affidavits  have  also  been  filed  on  the  part  of  the  Res- 
pondents on  the  subject  of  this  delay;  amongst  them 
there  is  an  affidavit  of  the  father  of  the  Respondent 
Joseph  Westmoreland,  in  which  he  states,  that  but  for 
this  exhibition  being  granted  to  his  son,  he  should  not 
have  sent  him  to  the  university. 

The  first  question  in  the  case  is,  as  to  the  construction 
of  the  scheme ;  and  speaking  of  course  with  all  respect 
to  the  Master  of  the  Rolls,  I  find  myself  unable  to  agree 
with  his  Honor's  opinion  upon  this  point.  According 
to  the  scheme,  the  exhibitioners  are  to  be  elected  firom 
the  boys  **  who  shall  have  been*'  or,  as  it  is  expressed  in 
some  parts  of  the  scheme,  "  who  have  been"  three  years 
at  the  school ;  and  it  seems  to  me  that  the  words  **  who 
shall  have  been"  or  "  who  have  been"  must  be  taken  in 
connection  with  the  act  to  be  done — the  election  to  be 
made, —and  must  be  read  therefore  as  if  the  words  had 

been. 
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been,  "  who  at  the  time  of  the  election  shall  have  been  or  1860. 
have  been  three  years  at  the  school."  Now  it  may  no  ''"^^^^^ 
doubt  well  be  said  of  a  boy  who  has  left  a  school,  that  Storie's 
he  has  been  three  years  at  the  school,  if  he  has  been  Universitt 
there  for  three  years  at  any  time  during  the  period  of 
his  education ;  but  I  do  not  think  it  can  well  be  said  of 
a  boy  that  he  has  been  three  years  at  a  school  at  a  given 
time,  unless  he  has  been  there  for  the  Ihree  years  imme- 
diately preceding  that  time.  I  think,  therefore,  that 
according  to  the  true  meaning  of  what  may  be  called 
the  operative  part  of  the  scheme,  the  boys  to  be  elected 
were  boys  who  had  been  three  years  at  the  school  at  the 
time  of  and  immediately  preceding  the  election;  and  both 
the  context  of  the  scheme  and  the  instrument  on  which 
it  proceeds  seem  to  me  to  favor  that  construction.  By 
another  provision  of  the  scheme,  the  surplus  revenue  is 
to  accumulate,  if  there  be  no  boys  candidates  for  the 
charity  from  the  free  grammar  school,  which,  in  the 
absence  of  any  clear  intention  to  be  deduced  from  the 
previous  provisions,  seems  to  me  to  import  that  the  can- 
didates were  to  be  the  boys  of  the  school ;  and  the  will  is, 
I  think,  even  more  distinct  upon  the  point,  for  it  says, 
that  the  boys  are  to  be  sent  from  the  school. 

It  was  plausibly  argued  on  the  part  of  the  Respondents, 
(hat  the  intention  of  the  testator  seems  to  have  been 
rather  to  benefit  the  boys  of  the  town  or*  parish  than  to 
benefit  the  school,  and  that  a  wide  construction,  there- 
fore, ought  to  be  given  to  the  words  '^  who  shall  have 
been'*  or  **  who  have  been"  so  that  all  boys  of  the  town 
or  parish  who  had  been  three  years  at  the  school  might 
be  included  before  resorting  to  foreigners;  and  the 
Master  of  the  Rolls  seems,  I  think,  to  have  favored  this 
view.  But  this  argument  seems  to  me  to  apply  rather  to 
the  propriety  of  the  scheme  than  to  the  construction  of  it ; 
and  I  do  not  think  we  should  be  justified  in  straining  the 

O  O  2  words 


MO  CASES  IN  CHANCERY. 

I860.  words  in  order  to  meet  this  view,  even  assuming  it  to  be 
^'^'^^^  correct;  a  question  which  is  not  before  us.  In  my 
Storib's  opinion^  therefore^  this  order  cannot  be  maintained  on 
Univbrsitt  ^jjg  grounds  on  which  it  was  pronounced.  It  remains 
then  to  consider  whether  it  can  be  maintained  on  other 
grounds.  The  petition  asks  that  the  Petitioner  JFilz- 
herhert  Astley  Cave  may  be  declared  to  be  entitled  to 
the  benefit  of  the  exhibition.  It  is,  I  think,  quite 
beyond  our  power  to  make  any  such,  declaration.  By 
the  constitution  of  the  charity  as  settled  by  the  scheme 
the  election  rests  with  the  governors,  and  we  cannot 
elect  for  them.  But  it  is  asked  also  that  the  election  of 
the  Respondent  Joseph  Westmoreland  may  be  declared 
to  be  null  and  void,  with  directions  for  a  new  election 
and  consequential  relief;  and  this  part  of  the  case  was 
much  pressed  in  argument  I  am  of  opinion,  however, 
that  under  the  circumstances  of  this  case  we  should  not 
be  justified  in  acceding  to  this  part  of  the  prayer.  I  can 
see  here  no  trace  of  mala  fides  on  the  part  of  the 
governors,  unless  it  is  to  be  inferred  from  the  fact  of 
their  not  having  acted  in  conformity  with  the  opinion  of 
the  Charity  Commissioners;  but  that  opinion,  although  it 
would  have  indemnified  them  had  they  acted  upon  it, 
was  not,  as  I  apprehend,  binding  upon  them;  and  I 
cannot  impute  to  them  any  mala  fides  in  not  having 
acted  upon  it  when  I  find  that  the  Master  of  the  Rolls 
was  of  opinion  that  it  was  their  duty  not  to  do  so.  The 
case,  therefore,  stands  free  of  any  imputation  of  mala 
fides,  and  is  reduced  to  this :  that  in  our  view  of  it  the 
governors  have  acted  upon  a  mistaken  construction  of 
the  scheme ;  and  I  do  not  think  that  it  is  according  to  the 
course  of  the  Court  to  remove  objects  of  a  charity  who 
have  been  elected  under  a  mistake,  where  the  election 
has  been  made  bon&  fide  and  without  any  fraud  or 
corruption.  I  have  not  succeeded  in  finding  so  much 
authority  on  this  point  as  I  had  expected,  but  the  case  of 

the 
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the  Attorney- General  v.  Hartley  {a),  seems  to  me  to  1860. 
bear  strongly  upon  it,  and  the  doctrine  seems  to  me  to  ^^pT^ 
derive  milch  support  from  the  cases  in  which  it  has  been  Storie's 
held  that  charity  trustees  are  not  to  be  charged  with  "gi"""^ 
payments  made  upon  a  mistaken  construction  of  doubtful 
instruments,  for  if  the  objects  were  to  be  removed,  the 
trustees  must,  it  would  seem,  be  accountable  for  what 
they  had  paid  to  those  objects.  This  Court  exercises  a 
wide  discretion  in  its  dealings  with  charity  trustees,  and 
looking  to  the  public  interest,  has  supported  acts  done 
under  such  trusts  which  in  the  case  of  a  private  trust 
could  not  be  supported ;  and  the  case  before  us  is  pecu- 
liarly unfavourable  to  the  exercise  of  the  power  of 
removal,  having  regard  to  the  absence  of  notice  to  the 
Respondent  Westmoreland^  and  to  what  is  stated  in  his 
father's  affidavit.  The  specific  relief,  therefore,  which  is 
prayed  by  this  petition  ought  not,  in  my  opinion,  to  be 
granted ;  but  I  think  the  petition  should  not  have  been 
dismissed.  There  should,  I  think,  be  an  order  upon  it, 
declaring  our  opinion  upon  the  construction  of  the 
scheme,  and  directing  the  trustees  for  the  future  to  act 
accordingly. 

There  remains,  then,  only  the  question  of  costs.  I 
have  anxiously  considered  that  subject.  I  think  it  of 
great  importance  in  these  cases  of  charity,  on  the  one 
hand  not  to  encourage  frivolous  applications  to  the 
Court,  and  on  the  other  hand  not  to  check  applications 
to  the  Court  where  there  is  a  bonSl  fide  ground  for 
applying  to  it.  I  cannot  say  that  in  this  case  there  was 
not  such  ground.  No  doubt  private  interests  in  this 
case  are  mixed  up  with  the  interests  of  the  charity,  but 
I  think  it  would  be  going  too  far  to  say  that  we  should 
visit  with  costs,  or  deprive  of  costs,  parties  who  are 
induced  to  come  here  by  their  private  interests.  I  fear 
we  should  rarely  have  applications  to  the  Court  for  the   . 

benefit 

(a)  2  Jac.  ^  W.  353. 
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University 

Gift. 


benefit  of  charities  were  we  to  act  on  such  a  principle 
as  that.  On  the  whole,  therefore,  and  after  having  very 
anxiously  considered  this  subject,  I  think  the  right 
course  is  to  direct  the  costs,  both  of  the  Petitioners  and 
of  the  Respondent  Mr.  Westmoreland  to  be  paid  out  of 
the  charity  funds. 


Niw.  13,  14. 
Dtc.  18. 

Before  The 

Lord 
Chancellor 

Lord 
Campbell. 

The  fact  that 
a  trustee  for 
sale  by  pubh'c 
auction  or  pri- 
vate contract 
has  not  pro- 
moted compe- 
tition by  ask- 
ing one  of  two 
persons  pro- 
posing to  pur- 
chase by  pri- 
vate contract 
to  bid  higher 
before  closing 
with  the  rival 
bidder :   Held, 
not  to  be  a 
ground  for  set- 
ting aside  or 
cancelling  the 
contract. 

The  practice 
adopted  at 
sales  by  auc- 
tion under  the 
decree  of  the 
Court,  of  open- 
ing the  bid- 
dings after  a 
sale,  not  to  be 
extended  to 
sales  by  trus- 
tees under  a 
power  of  sale  ^ 
conferred  upon 
them. 


HARPER  V.  HAYES. 

"D  Y  Indenture,  dated  the  28th  July,  ISi^,  property  com- 
"^  prising  minerals  was  conveyed  to  the  use  of  William 
Hayes,  a  solicitor,  his  heirs  and  assigns,  ''upon  trust, 
immediately  or  as  soon  as  conveniently  might  be  after  the 
decease  of  the  survivor  of  Henry  Hodgetts  and  Sarah  his 
wife,  to  make  sale  and  absolutely  convey  and  dispose  of 
the  same,  together  or  in  parcels,  to  any  person  or  persons 
who  should  or  might  be  willing  to  become  the  purchaser 
or  purchasers  thereof,  or  as  he  or  they  should  direct,  for 
the  most  money  and  best  price  or  prices  that  could  at 
the  time  of  such  sale  or  sales  be  reasonably  had  or  gotten 
for  the  same,  either  by  public  auction  or  private  contract, 
with  liberty,  if  deemed  expedient,  to  make  any  stipula- 
tions or  conditions  as  to  the  evidence  of  title  to  be 
required  by  any  purchaser  or  purchasers,  and  also  to 
buy  in  the  said  hereditaments  or  any  part  thereof  at  any 
auction  or  auctions,  and  to  rescind  or  vary  the  terms  of 
any  contract  or  contracts  for  sale  that  might  have  been 
entered  into,  and  to  convey  such  parts  of  the  said  here- 
ditaments, as  from  time  to  time  should  be  sold,  in  such 
manner  as  the  purchaser  or  respective  purchasers  thereof 
should  direct,  and  from  time  to  time  to  make,  do  and 
execute  all  proper  acts,  deeds,  contracts  and  assurances 
for  carrying  such  sale  or  sales  into  complete  effect.  The 
deed  then  contained  a  declaration  that  the  receipts  of 
the  said  William  Hayes,  his  heirs  and  assigns,  should 

be 
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be  good  discharges,  and  that  Hayes  should  stand  1860. 
possessed  of  the  residue  of  the  purchase  monies  (after 
payment  of  expenses)  upon  trust  to  divide  the  same 
into  eight  equal  parts  and  distribute  the  same  amongst 
the  eight  children  of  Henry  and  Sarah  Hodgetts  in 
manner  therein  mentioned. 

Henry  Hodgetts  and  Sarah  his  wife  severally  died  in 
1857,  leaving  their  eight  children,  cestuis  que  trust 
under  the  above-mentioned  indenture,  surviving  and 
having  severally  attained  the  age  of  twenty-one. 

Shortly  aflerwards,  the  persons  beneficially  interested 
under  the  deed  were  let  into  possession  of  the  trust 
premises  by  Hayes  the  trustee,  and  had  ever  since  con- 
tinued in  such  possession.  In  January ^  1859,  the 
persons  so  beneficially  interested,  by  the  advice  of 
Hayes^  agreed  that  a  sale  of  the  trust  premises  should 
be  delayed  in  order  that  a  defect  in  the  title  might  be 
cured  by  lapse  of  time;  but  on  the  1st  of  February^ 
1859,  Hayes^  having  obtained  the  concurrence  of  all 
the  cestuis  que  trust,  ofl^ered  to  sell  the  estate  to  one 
Pearson  for  6,000/. 

On  the  16th  oi  February,  1859,  Harper,  the  PlaintiflF, 
purchased  on  behalf  of  himself  and  his  partner  the  one- 
eighth  share  of  the  trust  premises  to  which  Mrs.  Chance, 
one  of  the  children  of  Henry  Hodgetts  and  Sarah  his 
wife,  was  beneficially  entitled  for  740/.,  and  on  the  same 
day,  through  his  solicitor,  gave  a  notice  to  Hayes  for- 
bidding him  to  complete  his  contract  with  Pearson,  and 
offering  5,S60/.  for  the  purchase  of  the  other  seven- 
eighths  of  the  trust  premises. 

On  the  17th  February,  Pearson  accepted  uncon- 
ditionally the  offer  which  had  been  made  to  him  by 

Hayes, 
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1860.  Hayes,  with  the  consent  of  the  cestuis  que  tnist;  and  by 
agreement  of  the  24th  March,  1860,  Hayes,  notwith- 
standing the  notice  which  had  been  served  upon  him  on 
behalf  of  Harper,  agreed  to  sell  the  premises  to  Pearson, 
Thereupon  Harper,  to  whom  Mrs.  Chance's  share  in  the 
premises  had  been  conveyed  to  uses  to  bar  dower,  filed 
the  bill  in  the  present  suit.  It  alleged  that  Hayes  had 
not  attempted  to  realise  the  full  value  of  the  trust  estate 
by  submitting  the  same  to  open  competition,  and  offered 
7,000/.  for  it.  The  prayer  was  that  the  trusts  of  the 
settlement  of  184<2  might  be  executed  under  the  decree 
of  the  Court;  that  it  might  be  declared  that  the  agree- 
ment with  Pearson  of  March,  1860,  ought  not  to  be 
carried  into  effect,  and  that  the  same  might  be  delivered 
up  to  be  cancelled. 

Upon  the  hearing  of  the  cause  in  May,  1860,  Vice- 
Chancellor  Stuart,  by  the  decree  appealed  from,  declared 
that,  having  regard  to  the  circumstances  in  the  pleadings 
mentioned,  the  agreement  of  the  24th  March,  1860,  was 
not  binding  and  ought  to  be  set  aside ;  and  directed  a 
resale  of  the  estate  by  public  auction  or  private  contract, 
the  Plaintiff  undertaking  to  give  7,O00Z.  for  the  property 
upon  the  same  terms  as  those  contained  in  the  agreement 
o{  March,  1860(a). 

From  this  decree  the  Defendants  Pearson  and  Hayes 
appealed. 

Mr.  Bacon  and  Mr.  Renshaw,  for  the  Plaintiff. 

It  is  admitted  that  Hayes  was  originally  a  trustee  for 
sale,  and  had  power  to  sell  without  the  consent  of  the 
cestuis  que  trust.  But  by  putting  the  trust  property 
into  the  possession  of  the  cestuis  que  trust,  and  by  the 
arrangement  with  them  postponing  a  sale,  his  power  as 

trustee 

(a)  2  Giff,  210—220. 
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trustee  ceased  to  be  unfettered.  Thenceforth  he  acted 
as  their  solicitor  and  agents  not  in  his  character  of 
trustee^  and  could  only  sell  with  the  consent  of  all.  The 
sale,  to  be  valid^  should  have  been  with  the  unanimous 
consent  of  all  the  cestuis  que  trust.  Even  as  trustee,  he 
was  bound  to  obtain  the  best  price  that  could  \>e  got  for 
the  premises,  and  for  this  purpose  he  should  have 
obtained  competition,  either  by  putting  the  property  up 
to  auction,  or  by  pressing  Pearson  and  Harper  to  bid 
higher  as  private  contractors ;  Ord  v.  Noel  (a) ;  MorU 
loch  V.  BulUr  (J). 

Mr.  G.  Osborne  Morgan^  for  four  of  the  cestuis  que 
trust  and  the  husbands  of  two  of  them,  was  willing  that 
the  sale  to  Pearson  should  be  carried  out. 

Mr.  Malins  and  Mr.  TT.  R.  Fisher^  for  Hayes  and 
three  of  the  cestuis  que  trust. 

One  of  several  cestuis  que  trust  is  not  allowed  to 
interfere  with  a  sale  by  a  trustee  for  the  benefit  of  all. 
A  bill  by  one  of  several  cestuis  que  trust  to  restrain  the 
trustee  from  acting  for  all  would  be  dismissed.  The 
decree  should  have  dismissed  the  bill  as  against  Hayes 
with  costs,  instead  of  forbidding  him  to  charge  his  costs 
against  the  trust  estate. 

The  Attorney-General  (Sir  Richard  Bethell),  Mr. 
Greene  and  Mr.  Speedy  for  Pearson,  the  purchaser. 

The  Plaintiff  cannot  be  heard  to  assert  that  6,000/. 
was  an  inadequate  price  for  the  whole  estate,  and  yet 
that  740/.  which  he  gave  for  Mrs.  Chancers  one-eighth 
share,  was  a  proper  price.  The  decree  is  inconsistent 
with  the  argument  that  the  trust  is  at  an  end,  and  the 
bill  moreover  prays  the  execution  of  the  trusts.  The 
PlaintiflTputs  forward  no  equity,  eitlier  by  his  allegations 

or 
(a)  5  Madd.  438.  (6)  10  Vet,  292. 


Harper 
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1860.  or  by  his  proofs,  but  has  been  permitted  to  create  an 
equity  by  offering  7,000Z.  by  his  bill :  6,000Z.  only  had 
been  offered  by  him  prior  to  the  filing  of  the  bill,  and 

Hayes.  ^jj^j  Qp|y  contingently  on  the  refusal  of  Pearson  to  give 
that  sum.  The  purchase  by  the  Plaintiff  of  Mrs. 
Chancers  share  was  effected  under  pressure  and  most  im- 
properly. He  can,  at  all  events,  be  in  no  better  position 
than  Mrs.  Chance ;  and  a  trustee,  by  acting  under  the 
direction  of  one  of  the  cestuis  que  trust  forbidding  a  sale, 
would  lay  himself  open  to  risk ;  Taylor  v.  Tabrum  (a). 
Fraud  in  procuring  the  agreement  is  neither  alleged  nor 
proved.  There  is  therefore  no  case  made  for  setting 
aside  or  cancelling  the  agreement.  They  cited  also 
Fletcher  v.  Ashburner  (b) ;  Trower  v.  Knightley  (c) ; 
Deeth  v.  Hale  (d) ;  Taite  v.  Swinstead  (e). 


Mr.  Bacon  replied. 


Judgment  reserved. 


7%^  Lord  Chancellor. 

Dec.  18.  I  am  of  opinion,  that  the  decree  in  this  case  can  be 

supported  only  on  the  ground  that  the  agreement  of  the 
24ih  of  March y  18G0,  between  the  Defendants  Hayes 
and  Pearsouy  was  void,  by  showing  that  Hayes  has 
misconducted  himself  as  a  trustee,  in  entering  into  that 
agreement,  and  that  Pearson  had  written  notice  of  his 
misconduct. 

On  the  part  of  the  Respondents,  it  is  contended,  that 
Hayes  had  let  the  cestuis  que  trust  into  possession,  and 
had  thereby  denuded  himself  of  all  the  power  conferred 

upon 

(a)  6  Sim.  281.  (r^  6  Madd,  134. 

{b)  1  hro.  V.  C.  497;    Amb.  {d)  2  Moll.  317. 

582.  (e)  26  Beav,  525. 


Hatbi. 
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upon  him  as  trustee,  except  to  execute  a  conveyance  to       I860, 
a  purchaser  as  they  should  direct.     But  I  think  that     ^T'^'^^ 

■^  •',  Harper 

according  to  the  evidence  he  merely  allowed  them  to  v, 

have  the  benefit  of  the  rents  till  a  sale  should  take  place, 
still  retaining  all  the  power  to  sell  and  to  divide  the  pro- 
ceeds conferred  upon  him  by  the  deed  of  184@.  Then 
it  is  said,  that  having  obtained  the  express  consent  of 
all  the  eight  cestuis  que  trust  to  sell  to  Pearson,  for 
6,000/.,  his  authority  to  do  so  was  effectually  revoked  by 
Harper,  the  assignee,  to  whom  one  of  the  eight  shares 
was  sold,  forbidding  him  to  do  so  before  he  had  entered 
into  a  binding  contract  to  sell.  But  I  do  not  assent  to 
this  doctrine,  and  the  only  solution  of  the  difficulty 
attempted  at  the  bar  was,  that  in  execution  of  the  trust 
he  ought  to  have  sold  seven-eighths  of  this  mineral  pro« 
perty  to  be  held  by  the  purchaser  of  the  seven  eighths, 
and  the  assignee  of  the  remaining  eighth  as  tenants 
in  common.  This  sufficiently  shows  that  the  objection 
was  untenable. 

Assuming  that  Hayes,  as  trustee,  retained  the  power 
to  sell  conferred  upon  him  by  the  deed,  the  question 
arises  whether  he  was  guilty  of  a  breach  of  trust  by  the 
manner  in  which  he  sold  to  Pearson  for  6,000/.  Now 
I  must  say  that  this  is  not  by  any  means  made  out  to  my 
satisfaction.  I  am  inclined  to  think  that  there  was  not 
a  binding  contract  of  sale  on  the  17th  of  February , 
when  Pearson  first  unconditionally  accepted  the  offer 
which  had  been  made  to  him  with  the  consent  of  the 
cestuis  que  trust,  as  that  of}er  was  only  to  be  in  force  for 
a  week,  which  had  then  expired,  and  on  the  16th  of 
February  there  had  been  an  offer  from  the  Plaintiff 
Harper,  who  by  this  time  had  purchased  Mrs.  Chance's 
eighth,  to  give  6,000/.  for  the  whole.  It  is  urged  that 
upon  this  offer  Hayes  was  bound  to  put  up  the  property 
to  sale  by  public  auction,  or  to  stir  up  a  further  com- 
*  petition 
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1860.  petition  between  Pearson  and  Harper.  By  the  deed 
creating  the  power,  Hayes  was  authorized  to  sell  by 
private  contract,  or  by  auction,  as  to  him  should  seera 
most  expedient,  and  an  attempt  to  sell  this  property  by 
auction  would  have  been  most  inexpedient,  because  there 
ivas  a  fatal  flaw  in  the  title,  which  an  abstract  must  dis- 
close, and  which  would  be  cured  by  lapse  of  time  in  six 
years,  and  the  attendon  of  bidders  must  have  been 
attracted  to  this  defect  by  a  special  condition  in  the 
articles  of  sale. 

If  the  sale  was  to  be  by  private  contract,  I  do  not 
know  that  it  was  imprudent  to  agree  to  PearsofCs  ac- 
ceptance of  the  ofier  to  sell  to  him  for  6,000/.  after  the 
expiration  of  the  week,  although  an  offer  of  the  same 
price  had  been  made  by  Harper,  The  cestuis  que 
trust  had  agreed  that  6,000Z.  was  a  full  price  and  as 
much  as  they  could  expect.  No  higher  offer  was  made 
till  the  bill  was  filed,  when  the  Plaintiffs  said  they  were 
willing  to  give  much  more.  On  the  17th  of  February^ 
Hayes  had  it  in  his  power  to  secure  the  6,000/.  to  the 
cestuis  que  trust,  with  which  they  had  declared  that 
they  would  be  contented.  There  was  nothing  to  bind 
Harper  to  his  offer  of  6,000/.  Both  Harper  and 
Pearson^  if  his  offer  had  not  been  accepted,  might  have 
resiled.  The  property,  if  afterwards  sold  either  by 
public  auction  or  private  contract,  might  have  fetched  a 
smaller  sum  than  6,000/.,  and  in  that  event,  according  to 
the  case  of  Taylor  v.  Tabrum  (a),  Hayes ,  having  neg- 
lected the  opportunity  of  selling  for  6,000/.,  would  have 
been  liable  to  the  cestuis  que  trust  for  the  deficiency. 

The  Vice-Chancellor  seems  to  have  been  much  in- 
fluenced by  the  undertaking  by  Harper,  when  the  cause 

stood 

(a)  6  Sim,  281. 
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stood  for  hearing,  to  bid  7,000/.  But  I  must  say  that  I  1860. 
think  the  decree  of  the  Court  ought  to  be  determined 
by  the  state  of  facts  when  the  contract  of  sale  was 
entered  into  between  Hayes  and  Pearson^  or,  at  any 
rate,  when  the  bill  was  filed,  and  then  there  had  been 
no  offer  above  6,000/. 

If  there  be  a  sale  by  auction  under  the  direction  of 
the  Court  of  Chancery,  according  to  established  practice, 
which  I  would  not  disturb,  although  I  question  the  ex* 
pediency  of  it,  there  may  be  an  opening  of  the  biddings 
after  the  sale.  This  practice  is  known  to  the  bidders, 
and  the  highest  bidder  at  the  sale  has  no  cause  to  com- 
plain  if  he  loses  his  bargain  by  a  higher  offer  being  8ub« 
sequently  made  and  accepted.  But  it  never  has  been 
supposed  that  this  practice  can  be  extended  to  a  sale  by 
a  trustee  under  a  power  of  selling  conferred  upon  him. 

Suppose,  however,  that  Hayes  was  to  blame  in  not 
asking  Hmyer  whether  he  would  not  raise  his  offer  above 
6,000/.,  or  in  not,  before  closing  with  Pearson^  making 
an  effort  to  induce  him  to  bid  higher,  there  being  a  rival 
in  the  field,  so  that  possibly  a  higher  price  might  have 
been  obtained,  although  this  might  be  a  good  reason  for 
a  Court  of  Equity  withholding  its  aid  from  the  purchaser 
and  refusing  a  decree  for  a  specific  performance,  is  this 
a  sufficient  ground  for  a  decree  that  the  agreement  shall 
be  delivered  up  to  be  cancelled  ?  Ord  v.  Noel{a\  relied 
on  by  the  Vice-Chancellor,  was  a  bill  for  a  specific  per* 
formance,  and  the  point  stated  to  have  been  decided 
was,  that  **  if  the  act  of  sale  by  trustees  takes  place 
under  circumstances  which  amount  to  a  breach  of  trust, 
this  Court  will  not  specifically  perform  the  contract.** 

Unless 

(a)  5  Madd.  438. 
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1860.  Unless  the  agreement  for  the  sale  of  land  is  tainted 

by  fraud,  in  which  case  it  may  be  properly  set  aside, 
although  a  Court  of  Equity  may  refuse  specific  perform- 
ance,  not  entirely  approving  of  the  transaction  of  sale, 
the  purchaser  is  referred  to  his  legal  remedy.  The 
Vice-Chancellor,  in  this  case,  when  objection  was  made 
by  Mr.  Greene^  counsel  for  Pearson,  to  the  cancellation 
of  the  agreement,  is  represented  to  have  said,  ''  I  cannot 
think,  in  a  case  of  this  kind,  there  is  anything  to  induce 
the  Court  to  consider  that  any  damages  would  be  re- 
covered by  your  client  against  Mr.  Hayes  on  this  con- 
tract. So  far  from  it,  I  have  rather  a  contrary  impres- 
sion.** But  unless  there  was  fraud  of  some  sort  on  the 
part  of  the  purchaser,  I  apprehend  that  this  was  a  ques- 
tion not  for  the  Equity  Judge,  but  for  the  jury  under  the 
direction  of  the  Common  Law  Judge  who  might  try  the 
action.  Now  it  is  admitted  that  Pearson  conducted 
himself  with  the  most  perfect  good  faith  down  to  the 
time  when,  on  the  17th  of  February,  he  expressed  his 
acceptance  of  the  offer  to  purchase  for  6,000/.,  and  the 
imputation  against  him  is  merely  that  he  proceeded  with 
the  purchase  and  signed  the  formal  agreement  on  the 
24th  of  March,  after  he  had  notice  of  Harper  having 
become  assignee  of  Mrs.  Chancers  eighth,  and  having 
desired  Hayes  to  delay  the  sale,  and  of  Harper  having 
himself  offered  6,000/.  I  have  already  given  my  opinion 
that  this  countermand  by  Harper  was  inoperative  as  to 
the  power  of  Hayes  to  sell,  and  I  think  that  the  notice 
of  it  did  not  disqualify  Pearson  as  a  purchaser. 

I  am  therefore  relieved  from  animadverting  on  the 
very  improper  manner  in  which  Mrs.  Chance  was  hurried 
into  the  sale  of  her  share,  and  upon  the  indecorous  pro- 
ceeding of  Harper,  having  purchased  her  share  at  the 
rate  of  less  than  6,000/.,  immediately  after  asserting  by 

his 
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his  bill  that  the  property  was  worth  much  more  than 
6,000Z. 

According  to  my  view  of  the  facts  proved  and  of  the 
principles  by  which  this  Court  is  governed  in  such  cases, 
I  am  bound  to  adjudge  that  the  bill  be  dimissed  with 
costs. 


1860. 


Harper 

v. 
Hayes. 


LEGG  V.  MACKRELL. 

ri^HIS   was  an  appeal   of   the  Defendant   from   the 
decision  of  V ice-Chancellor  Stuart^  on  the  ground, 
among  others,  that  it  only  allowed  the  Defendant  10/. 
in  respect  of  her  costs  of  the  suit. 

John  Morton  Gray,  by  his  will,  bequeathed  his  per- 
sonal estate  to  Henry  Mackrell  in  trust,  as  to  one-sixth 
part  thereof,  for  the  testator  s  daughter,  the  Plaintiff,  for 
life,  for  her  separate  use,  without  power  of  anticipation ; 
and  after  her  decease  upon  trusts  for  her  children.  After 
the  death  of  the  testator,  Henri/  Mackrell  invested  one 
sixth  of  his  personal  estate  in  the  purchase  of  287L 
Reduced  Bank  Annuities  in  his  own  name,  and  died  in 
May,  1856,  having  appointed  the  Defendant,  his  widow, 
sole  executrix,  who  duly  proved  his  will.  In  June,  1858, 
she  was  applied  to,  on  behalf  of  the  Plaintiff,  to  receive 
the  dividends  of  the  sum  of  2811.  stock  from  October, 
1856.  The  Plaintiff  was  a  married  woman,  and  then  in 
Australia.  It  appeared  that  Henry  Mackrell  had  given 
one  Svoayne  a  power  of  attorney  to  receive  the  dividends, 
and  that  Swayne  had  paid  the  October  dividend  of  1856 
to  the  Plaintiff;  but  that  after  receiving  the  dividend  of 
April,  1857,  he  became  aware  of  the  death  of  Henry 
Mackrell,  and  declined  paying  that  dividend  to  her. 

The 


Dec.  17,  18. 

Before  The 

Lord 
Chanceilor 

Lord 
Campbell. 

The  executrix 
of  a  deceased 
and  tele  trus- 
tee having 
declined  to  re- 
ceive and  pay 
the  dividends 
of  a  sum  of 
stock  left 
standing  in  the 
name  of  the 
trustee,  the 
cestui  que 
trust  filed  a 
bill  against 
her  for  the 
appointment  of 
new  trustees, 
a  transfer  of 
the  trust  fund 
and  payment 
of  a  dividend. 
Held,  that  the 
executrix  was 
entitled  to  her 
costs  out  of  the 
fund. 
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1860.  The   Defendant  declined   to  act  in  the  matter,  and 

thereupon  the  Plaintiff  filed  the  bill  in  this  suit  against 
the  Defendant,  as  the  executrix  of  Henry  Mackrellf 
praying  that  the  trust  fund  might  be  secured,  a  new 
trustee  appointed,  and  that  the  Defendant  might  pay 
the  costs  of  suit. 

The  Vice-Chancellor,  by  the  decree  under  appeal, 
ordered  the  Defendant  to  pay  the  fund  into  Court,  to 
receive  the  dividends  from  October,  1856,  and  to  pay 
them  into  Court,  and  directed  that  10/.  out  of  the  fund 
should  be  paid  to  the  Defendant  for  costs  (a).  The 
ground  of  the  decision  viras,  that  the  Defendant  might 
have  relieved  herself  from  responsibility  by  transferring 
the  fund  into  Court  under  the  Trustee  Relief  Act. 

The  Defendant  on  going  to  the  Bank  to  receive  the 
dividends  became,  for  the  first  time,  aware  that  the 
April  dividend  had  been  received,  and  she  then  applied 
to  the  Plaintiff  to  have  the  decree  altered  by  inserting 
ApHl,  1857,  instead  of  October,  1856;  but  the  Plaintiff 
declined  unless  the  Defendant  would  pay  also  the  April 
dividend  of  1857. 

The  Defendant  refused  to  do  any  act,  except  in 
obedience  to  the  order  of  the  Court,  and  the  Plaintiff 
then  threatened  to  attach  the  Defendant. 

The  Defendant  thereupon  appealed  against  the  decree. 

Mr.  Sandys,  for  the  Plaintiff,  in  support  of  the  Vice* 
Chancellor's  decree,  submitted  that  the  Defendant  ought 
to  have  received  or  paid  the  dividends,  or  if  she  wished 
to  relieve  herself  from  the  trust  ought   to   have  trans- 
ferred 
(a)  See  Legg  v.  Mackrell,  1  Gig^,  165. 
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ferred  the  fund  into  Court  under  the  Trustee  Relief  Act,        I860, 
and  that  as  she  had  occasioned  the  suit,  she  ought  not 
to  be  allowed  any  costs  in  it. 


Mr.  Schomberg  and  Mr.  Hingeston  for  the  Defendant. 

The  Defendant  has  not  occasioned  the  suit,  as  none 
was  necessary,  it  having  been  in  the  PlaintifFs  power  to 
obtain  all  she  required  by  a  petition  under  the  Trustee 
Act,  1850. 

They  cited  Menzies  v.  Connor  (a);  Greenwood  v. 
Wakeford(b);  Aldridge  v.  Westbrooh  {c)  \  Thomas  v. 
Walker  (rf) ;  Gardner  v.  Downes  (e). 

Mr.  Sandys  replied. 

The  Lord  Chancellor. 

The  Defendant  in  this  case  had  a  perfect  right  to 
decline  acting  in  the  trusts  of  the  will,  and  she  does  not 
appear  to  have  done  anything  of  which  the  Plaintiff  can 
complain. 

The  Plaintiff  might  have  obtained  all  that  she  required 
under  the  Trustee  Act,  1850,  but  she  has  thought  fit, 
instead  of  applying  under  that  Act,  to  file  a  bill  against 
the  Defendant  That  being  so,  I  think  the  Defendant 
entitled  to  her  full  costs,  both  in  the  Court  of  the  Vice- 
Chancellor  and  on  the  appeal. 

Order  accordingly,  the  Defendant  undertaking  to  do 
all  she  can  to  enable  the  Plaintiff  to  receive  the  April 
dividend  of  1857,  but  she  not  thereby  to  be  considered 
aa  doing  any  act  as  trustee  of  the  trust  fund. 

(a)  3  Mac,  if  G.  648.  {d)  18  Beav,  521. 

(6)  1  Bcav.  576.  (e)  22  Beav,  395. 

(c)  4  Beao.  212. 

Vol.  II— 4.  P  P  D.F.J. 


Leoo 


V, 

Mackrell. 


554  CASES  IN  CHANCERY. 

1860. 


In  the  Matter  of  ANNE  JANE  JONES,  a  Lunatic, 

and 
In  the  Matter  of  the  TRUSTEE  ACT,  1850. 


TN  1820,  certain  lands  were  mortgaged  to  Jane  Janes 

in  fee.     The  equity  of  redemption  wag  subseauently 


Dec.2\. 
Before  The 

equity  of  redemption  was  subsequently 
On  a  mortgage  devised  to  trustees  during  the  lives  of  the  Petitioner  and 
th*"^)8U  of  ^^°  other  persons,  and  the  survivors  and  survivor  of 
obtaining  a  them,  in  trust  for  the  Petitioner  and  the  two  others  in 
rendered  n^*^'  equal  shares  during  their  joint  lives,  and  after  the  de- 
cessary  bv  the   cease  of  the  One  who  should  first  die,  then  for  the  sur- 

lunacyofthe        .  .  ,    ,  ..i    j.  •    j 

heir-at-law  of    vivors  in  equal  shares,  with  divers  remainders  over. 

the  mortgagee, 
were  ordered 

to  be  paid  by        The  mortgagee  died  intestate  as  to  real  estate,  leavmg 

the  mortgagor.    , 

the  lunatic  her  heiress  at  law. 


One  of  the  equitable  tenants  for  life  paid  to  the  ex- 
ecutor of  the  mortgagee  the  money  due  on  the  mortgage, 
and  presented  a  petition  for  an  order  vesting  ia  herself 
the  legal  estate,  subject  to  such  equity  of  redemption  a3 
was  subsisting  therein  in  favor  of  the  other  persons  bene- 
ficially interested. 

Mr.  Wolstenholme^  for  the  Petitioner,  asked  that  the 
costs  of  the  application  might  be  ordered  to  be  paid  by 
the  executor  out  of  the  mortgage  debts.  He  referred  to 
Ex  parte  Pearse  (a) ;  Re  Lewes  {b),  and  Re  Wheeler  {c\ 

Mr! 

(fl)  r.  4-  R.  325.  (c)  1  De  G.,  M.  *  G,  43i. 

(6)  1  Mac.  if  G.  23. 
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Mr.  C  T.  Simpson,  for  the  executor,  referred  to  King 
V.  Smith  (a)  ;  Ex  parte  Clay  (6),  and  Re  Stuart  (c). 

Their  Lordships  made  the  vesting  order  as  prayed, 
but  ordered  the  Petitioner  to  pay  to  the  executor  of  the 
mortgagee,  and  the  committee  of  the  lunatic  heiress 
at  law,  their  costs  of  the  application  and  consequent 
thereon. 

(fl)  6  Hare,  473.  (c)  i  De  G.  ^  J.  317. 

(6)  Sktlfrrd,  Lunacy,  p,  510  (2nd  edit.) 


1860. 


THOMAS  t;.  GRIFFITH. 


fTlHE  bill  in  this  case  was  filed  to  recover  from  the 
•*"  residuary  devisees  and  legatees  of  W.  Griffith 
certain  monies  claimed  to  have  become  due  to  the  Plain- 
tiff after  the  death  of  W.  Griffith,  in  respect  of  trans- 
actions between  him  and  the  Plaintiff. 


Nov.  22, 
Dec,  5,  21. 

Before  The 

Lord 
Chancellor 

Lord 
Campbell 
and  The 
Lords  Jus- 
tices. 

r.  and  G. 
On    the    19th    of  April,    1854,    the    Plaintiff  and  were  partners 

W.  Griffith  jointly  took  a  lease  of  a  piece  of  land  in  hotg",    q^  " 

Llandudno,  for  the  purpose  of  building  an  hotel.     The  *^8^*^*^® 

share  of  i .. 

original  aglreement  between  them  was,  that  they  should  who  had  con- 

t^  dueled  the 
building,  and 
agreed  to  pay 
all  the  expenses.     G.  died,  and  afhis  death  356/.  was  due  from  him  to  T.  in  respect 
of  bills  wnich  T,  had  paid  fbr  the  building.     A  decree  was  made  to  administer  G.*« 
estate.     T,  carried  in  a  proof  for  the  356/.  along  with  82/.  which  he  had  paid  since 
G.*«  death.     The  356/.  was  allowed  and  paid,  the  82/.  disallowed,  and  the  estate  was 
distributed.    After  this  T,  was  obliged  to  pay  further  bills  for  the  building,  and  filed 
a  bill  against  the  residaary  legatees  and  devisees  of  G.  to  recover  these  sums  and 

the  m. 

,  Hf/tf,  by  tbe  whole  Court,  that  the  suit  was  maintainable  as  regarded  the  sums  paid 
since  the  certificate. 

Held,  by  the  Lords  Justices,  the  Lord  Chancellor  doubting,  that  it  not  appearing  on 
what  ground  the  82/.  had  been  disallowed,  the  Plaintiff*  had  not  lost  his  rights  as  to 
that  sum. 

Held,  that  the  executor  was  not  a  necessary  party  to  the  suit. 

PP2 
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1860.  be  entitled  to  the  property  and  contribute  to  the  expenses 
in  equal  shares;  but  Griffith  subsequently  purchased 
the  PlaintifTs  interest,  undertaking  to  bear  the  whole  of 
the  liabilities.  The  Plaintiff,  who  was  a  builder,  erected 
the  hotel,  and  at  the  death  of  Griffith,  which  took  place 
in  June,  1855,  the  sum  of  356/.  9s.  Sd.  was  owing  to  the 
Plaintiff  from  him  in  respect  of  monies  paid  by  the 
Plaintiff. 

On  the  4th  of  August,  1855,  an  order  was  made  on  a 
claim  for  the  administration  of  ChriffitKs  estate,  at  the 
suit  of  persons  beneficially  interested  under  his  will. 
The  order  contained  the  usual  direction  to  take  ''  an 
account  of  the  testator's  debts.*'  The  Plaintiff  carried 
in  under  the  decree  a  claim  for  the  356/.  9s.  3cf.,  and 
afterwards  for  the  further  sum  of  82/.  10s.  S\d.  allied  by 
the  Plaintiff  to  have  become  due  since  the  testator's 
death  in  respect  of  monies  paid  by  the  Plaintiff  for  work 
done  in  completing  the  hotel.  The  Chief  Clerk  allowed 
the  356/.  9s.  Sd.,  but  disallowed  the  82/.  10s.  Sid. 
A  certificate  was  made  accordingly,  the  cause  was  heard 
for  further  considieration  and  the  estate  of  Griffith  was 
distributed,  the  Plaintifi*  receiving  the  356/.  9s.  Sd. 

After  this  the  Plaintiff  was  obliged,  as  he  alleged,  to 
pay  further  sums  amounting  to  183/.  1 3s.  8(L  in  respect 
of  the  work  done  to  the  hotel,  and  he  now  filed  his  bill 
against  the  residuary  devisees  and  legatees  to  recover  the 
821.  lOs.  S^d.  and  the  183/.  10s.  8^.  without  making  the 
executor  a  party.  Vice-Chancellor  Stuart  made  a  decree 
directing  an  account  of  what  was  due  to  the  Plaintiff 
from  the  estate  of  the  testator  William  Griffith,  in 
respect  of  the  agreements  in  the  bill  mentioned,  reserving 
further  consideration.     The  Defendants  appealed. 

Mr. 
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Mr.  Bacon  and  Mr.  Osborne  Morgan,  in  support  of 
the  decree. 

There  has  not  been  any  adjudication  such  as  to  bind 
us  as  to  the  821.  Only  debts  due  at  the  testator's  death 
could  be  proved  under  the  decree;  Sterndale  v.  Han- 
kinson  (a).  If  a  creditor  does  not  go  in  under  a  decree 
he  may  file  a  bill  of  his  own^  as  appears  from  the  autho- 
rities cited  in  DanieWs  Chancery  Practice  (J).  Even  a 
creditor  who  has  gone  in  and  failed  is  not  precluded  from 
filing  a  bill ;  Davis  v.  Combermere  (c) ;'  Teed  v.  Beere  (d) ; 
though  no  doubt  if  a  creditor  does  not  shove  a  good 
reason  for  not  having  gone  in  he  vtrill  be  put  under 
severe  terms.  At  all  events  as  to  the  sums  paid  since 
the  certificate  there  is  no  bar  whatever.  It  would  be 
monstrous  to  hold  that  a  creditor  to  whom  lOZ.  was  due 
and  who  did  not  think  it  worth  while  to  go  in  under  the 
decree  should  thereby  lose  his  right  in  respect  of  large 
sums  which  he  was  afterwards  compelled  to  pay.  The 
objection  has  been  taken  that  the  executor  ought  to  have 
been  a  party — 

[Mr.  Malins,  for  the  Defendants,  stated  that  this  ob- 
jection, though  raised  on  the  pleadings,  had  never  been 
pressed,  and  that  the  Defendants  did  not  insist  upon  it. 
The  Court  intimated  an  opinion  that  it  could  not  be  sus- 
tained.] 

Mr.  Malins  and  Mr.  Charles  Hall,  for  the  Defendants. 

Courts  of  Equity  discourage  laches,  and  the  Plaintiff 
who  must  have  known  what  he  had  expended  has  no 
reasonable  excuse  for  not  having  brought  in  his  whole 
claim  under  the  decree  in  the  other  suit.     As  to  the  821. 

that 


1860. 

Thomas 

r. 

Griffith. 


(a)  1  Sim.  393,  395. 

(6)  Page\\6S  (2nd  edit,) 


(c)  15  Sim,  394. 

{d)  7  Weekly  Rrp.  394. 
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that  is  res  judicata.  With  respect  to  the  rest  we  do  not 
dispute  the  general  rule  that  a  person  not  going  in  under 
a  decree  does  not  finally  lose  his  rights;  David  v. 
Frowd(a)\  but  where  there  has  been  wilful  default  in 
not  going  in  the  case  may  be  otherwise;  Sawyer  ▼. 
JBirchmore  {b).  Here  TTiomaSf  if  he  had  any  claim  at  all, 
was  a  creditor,  not  a  person  having  merely  a  contingent 
claim,  for  the  hotel  had  been  finished  long  before 
Griffith's  death,  and  so  all  the  bills  were  due  in  his  life- 
time. The  demand,  therefore,  might  have  been  carried 
in  under  the  decree  and  must  have  been  allowed.  We 
resist  it  because  we  believe  that  in  fact  Chiffiih  f^d 
Thomas^  though  no  evidence  of  this  can  now  be  found. 
[^The  Lord  Chancellor:  Could  a  debt  becoming  due 
between  the  decree  and  the  certificate  be  allowed  as  a 
debt  ?  It  is  difficult  to  say  that  the  bulk  of  this  demand 
was  as  regarded  Thomas  anything  more  than  a  liability.] 
Whether  it  was  a  debt  in  the  strict  sense  of  the  word  or 
not,  there  would  have  been  no  difficulty  in  getting  it 
entered  in  the  certificate  as  a  demand  for  the  satisfaction 
of  which  the  Court  would  have  provided  before  parting 
with  the  assets.  The  object  of  a  suit  by  a  residuary 
legatee  is  to  ascertain  the  residue  which  belongs  to  the 
residuary  legatees,  and  the  Court  will  deal  with  demands 
of  a  much  more  uncertain  nature  than  this ;  Lockhart  v. 
Hardy  (c). 


Mr.  Morgan  in  reply. 

The  Stat.  13  &  14  Vict.  c.  35,  s.  19,  draws  a  dis- 
tinction  between  debts  and  liabilities;  Seton  on  Decrees(d), 
The  certificate  must  follow  the  decree,  which  only  directs 
an  account  of  debts,  not  of  liabilities. 

GUllespie 

(«)  1  M.^  K.  200,  209.  (c)  5  Beav.  305. 

(6)  1  Keen,  391,  825.  (d)  Page  69  {2nd  edU,) 
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Gillespie  v.  Alexander  {a) ;  Purcell  v.  Manning  {b)\ 
King  v.  Malcott{c);  Barrett  v.  Blake  (d),  were  also 
referred  to. 

Judgment  reserved. 
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ITie  Lord  Chancellor. 

I  never  entertained  any  doubt  that  for  the  sums  of 
money  claimed  as  having  become  due  to  the  Plaintiff 
from  the  estate  of  William  Oriffitk  since  the  report  in 
the  administration  suit,  this  bill  might  be  maintained. 
These  sums  the  Plaintiff  did  not,  and  could  not,  claim  in 
the  administration  suit. 


Dec.2\. 


But  as  to  the  82Z.  \0s.  S^dl,  I  must  confess  that  I  was 
strongly  inclined  to  think  that  the  adverse  decision  in 
the  administration  suit  was  a  bar.  Although  this  item 
was  not  a  debt  due  to  the  Plaintiff  at-  the  death  of  the 
testator,  it  had  become  a  liquidated  demand  due  to  the 
Plaintiff  from  the  testator's  estate  before  the  report;  it 
might  well  be  considered  ''  a  debt  of  the  testator*'  ac-' 
cording  to  the  terms  of  the  decree ;  the  practice  appears 
to  be  to  admit  such  a  demand  under  such  a  decree ;  and 
this  practice  I  consider  is  calculated  to  avoid  delay  and 
to  save  expense.  There  can  be  no  doubt  that  the  Chief 
Clerk  might  have  included  the  8^/.  lOs,  3^d.,  in  the 
report  as  a  debt  of  the  testator,  and  the  Plaintiff  might 
have  applied  to  the  Vice-Chancellor  to  have  the  cer- 
tificate of  the  Chief  Clerk  amended  by  inserting  this 
sum.     I  conceived,  therefore,  that  the  Plaintiff's  remedy 

was 


(a)  3  Ruts,  130. 

(6)  3  Jiir.,  N,  S.  1070. 


(c)  9  Hare,  692. 

(d)  2  Ball  ^  0.  354. 


Thomas 
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1860.        was  to  apply  to  the  Vice-Chancellor  for  this   purpose, 
instead    of   submitting   to    the   decision    against    him, 
V,  allowing  the  executors  to  be  discharged,  and  filing  this 

Grippith.     JjJjj   ^q  follow  the  assets  in  the  hands  of  the  legatees. 

The  Plaintiff  now  seeks  to  recover  other  sums,  but  I 
apprehend  he  cannot  include  the  sum  disallowed  in  the 
administration  suife^  unless  he  could  have  supported  a 
bill  confined  to  the  82/.  lOs.  Sid.  Some  reference  was 
made  to  the  ground  on  which  the  claim  had  been  dis- 
allowed in  the  administration  suit,  but  if  there  has  been 
an  adjudication  by  a  Court  of  competent  jurisdiction  to 
decide  in  favor  of  the  Plaintiff,  whatever  the  ratio 
decidendi  alleged  may  be,  the  decision  seems  to  make  it 
res  judicata,  and  the  proper  remedy  seems  to  be  by 
appeal. 

I  should  have  been  afraid  to  establish  a  precedent 
which  may  be  perverted  to  litigious  purposes. 

But  my  brother  Judges,  the  Lords  Justices,  take  a 
different  view  of  the  subject,  and  the  reasons  and  autho- 
rities for  their  opinion,  which  they  have  been  good 
enough  to  communicate  to  me,  are  such  as  although 
hardly  sufficient  entirely  to  remove  my  doubts,  induce 
me  to  refrain  from  saying  that  I  dissent  from  the  judg- 
ment of  the  Court  which  they  think  ought  to  be  pro- 
nounced. 


The  Lord  Justice  Knight  Bruce, 

I  concur  in  the  view  which  the  Vice-Chancellor  has 
taken  of  this  case  ;  and  the  decree  which  has  been  made 
appears  to  me  right,  both  in  form  and  substance,  except 
that  it  would  I  think  be  more  correct  that  the  account 
directed  lo  be  taken  should  be  an  account  of  what, 
(/*  anything^  is  due  to  the  Plaintiff  from  the  estate  of 

William 
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William  Griffith  in  respect  of  the  agreements.  This 
addition  will  not  make  any  difference  as  to  the  costs  of 
the  appeal,  which  ought,  in  my  opinion,  to  be  paid  by 
the  Appellants. 
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ne  Lord  Justice  Turner. 

This  is  an  appeal  from  a  decree  of  Vice-Chancellor 
Sir  Jo/in  Stuart,  by  which  he  has  directed  an  account  to 
be  taken  of  what  is  due  to  the  Plaintiff  from  the  estate 
of  William  Griffith,  in  respect  of  the  agreement  in  the 
bill  mentioned. 

The  bill  on  which  this  decree  is  founded  is  filed  by 
Owen  Thomas  against  the  residuary  devisees  and  legatees 
and  legatees  of  William  Griffith  for  the  purpose  of 
recovering  a  debt  claimed  to  be  due  to  the  Plaintiff  from 
the  estate  of  William  Griffith.  It  appears  that  in  the 
year  1855  the  residuary  devisees  and  legatees  of  William 
Thomas,  who  are  the  Defendants  in  this  suit,  themselves 
filed  a  bill  in  this  Court  for  the  administration  of  William 
Griffith's  estate,  and  that  on  the  4th  of  August,  1855,  the 
usual  decree  was  made  in  that  suit,  which,  upon  referring 
to  Reg.  Lib.  (a),  appears  to  have  contained  a  direction  to 
take  ''  an  account  of  the  testator's  debts.'* 


Owen  Thomas,  the  Plaintiff  in  this  suit,  went  in  as  a 
creditor  under  this  decree,  and  claimed  in  the  first 
instance  the  sum  of  356/.  9^.  3d.,  and  afterwards  the 
further  sum  of  82Z.  10^.  S^d.  as  being  due  to  him.  He 
proved  the  sum  of  356/.  9s.  3d.  to  have  been  due  to  him 
at  the  death  of  William  Griffith,  and  that  sum  was 
allowed  as  a  debt,  and  was  paid  to  him  under  the  decree, 
but  the  further  sum  of  82/.  lO*.  Skd.,  which  it  appears  he 

claimed 

(a)  Griffith  V.  TUleyy  Reg.  Lib.  A.  1854,/o/.  1449. 
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claimed  as  having  become  due  to  him  after  the  death  of 
William  Griffith,  and  indeed  after  the  date  of  the 
decree^  was  not  allowed  to  him.  He  has  accordii^Iy 
filed  this  bill  for  the  purpose  of  recovering  it  and  other 
sums  which  he  alleges  to  have  become  due  to  him  from 
the  estate  of  William  Griffith  after  the  date  of  the 
report  in  the  former  suit,  and,  having  given  at  least  primit 
facie  evidence  of  the  debts,  he  has  obtained  from  the  Vice- 
Chancellor  the  foregoing  decree. 


That  this  decree  is  right  both  in  form  arid  substance 
subject  only  to  the  introduction  of  the  words  *'  if  any- 
thing/ so  that  the  account  may  be  of  what,  if  anything, 
is  due,  an  introduction  the  propriety  of  which  Was  not 
disputed,  seems  to  me  to  be  beyond  all  question,  for  the 
proceedings  in  the  former  suit  certainly  could  not  protect 
the  residuary  devisees  and  legatees  from  being  called 
upon  to  pay  debts  which  becaide  due  after  the  date  of  the 
report  in  that  suit,  and  at  all  events  therefore  there  was 
ground  for  the  account.  A  question,  however,  of  some 
importance  was  raised  upon  the  argument  of  the  appeal, 
which  it  maybe  convenient,  although  it  is  notnecessary^for 
us  now  to  dispose  of—-  the  question,  whether  the  Plaintiff 
is  precluded  by  the  proceedings  in  the  former  suit  from 
now  claiming  the  82L  lOs.  Sid»,  which  was  disallowed  in 
that  suit. 


I  am  of  opinion  that  under  the  circumstances  of  this 
case  he  ought  not  to  be  held  to  be  so  precluded.  There 
is  not,  as  I  apprehend,  the  least  doubt  that  where  under 
a  decree  in  a  suit  against  an  executor,  whether  under  the 
old  or  the  new  practice,  a  debt  has  been  claimed  to  be  due 
from  the  estate  of  the  testator,  and  the  claim  has  been 
fully  investigated  and  disallowed,  the  alleged  creditor 
cannot  afterwards  maintain  a  suit  to  enforce  the  claim 
against  the  residuary  devisees  or  legatees.     In  such  cases 

the 
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tbe  rule  of  res  judicata  must  apply,  but  I  am  not  satisfied 
that  the  rule  reaches  so  far  as  to  apply  to  cases  under  the 
old  practice  where  the  debt  claimed  was  not  due  at  the 
death  of  the  testator,  for  it  seems  to  me  at  least  open  to 
doubt,  whether  the  old  practice  was  not  that  only 
creditors  whose  debts  were  due  at  the  death  of  the  tes- 
tator should  be  permitted  to  come  in  under  the  decree. 
I  mean  of  course  in  cases  where  the  claim  was  opposed 
and  the  strict  practice  insisted  upon,  which  would  not 
generally  be  the  case,  it  being  in  most  cases  for  the 
interest  of  the  parties  that  the  creditors  should  be  per- 
mitted to  come  in  and  the  expenses  of  a  further  suit  be 
avoided.  Sir  A.  Hart,  who  had  very  great  experience 
in  this  Court,  seems  to  have  considered  in  StemdaU  v. 
Hankinson  (a),  that  this  was  the  practice,  and  I  have 
ai^certained,  by  reference  to  the  registrar's  book,  that  the 
decree  in  that  case  was  in  the  common  form  for  an 
account  of  what  was  due  to  the  Plaintiff  and  the  other 
creditors  of  the  testator,  not  confining  it  in  terms  to  the 
creditors  at  the  time  of  the  testator's  decease.  I  appear 
also  to  have  understood  this  to  have  been  the  practice 
when  I  decided  the  case  of  King  v*  Malcot  {b),  and  it 
seems  to  have  been  so  understood  at  least  so  far  as  I  was 
concerned  when  the  special  case  act  was  prepared.  It 
is  to  be  observed  too,  in  support  of  the  view  of  this 
having  been  the  practice,  that  where  in  a  creditors'  suit 
the  decree  was  founded  on  an  admission  of  the  debt  the 
admission  as  stated  in  Setan's  Decrees  was  that  the  tes- 
tator was,  at  the  time  of  his  decease,  indebted  to  the 
Plaintiff,  and  that  in  the  forms  of  claims  and  aflSdavits  by 
creditors  in  support  of  claims  to  come  in  under  decrees 
the  allegation  also  in  general  was  that  the  debt  was  due 
at  the  death  of  the  testator.     I  find  it  to  have  been  so  in 


1860. 

Thomas 

V. 

Griffith. 


an 


(a)  1  Sim,  393. 


(fc)  9  Hare,  692. 
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an  old  edition  of  Harrison's  Practice  (a) ;  in  Grants 
Practice  (b) ;  in  Turner  and  Venable's  Practice  (c)  ;  in 
Newland's  Practice{d),  and  later  in  Smith's  Practice  {e\ 
and  the  practice  does  not  seem  to  me  to  have  been  without 
some  foundation  in  reason.  According  to  the  old  course 
the  account  of  debts  was  taken  by  the  Masters.  They 
had  no  power  to  impose  conditions  upon  creditors  coming 
in  under  the  decree^  and  in  cases  of  debts  becoming  due 
after  the  death,  it  might  be  necessary  that  conditions 
should  be  imposed,  and  nice  and  difficult  questions,  more 
proper  to  be  decided  by  the  Court  than  by  the  Master, 
might  arise.  It  seems,  however,  that  whatever  may  have 
been  the  old  practice,  the  practice  now  is  to  admit  all 
creditors  to  come  in  under  the  decree  whose  debts  have 
become  due  before  the  date  of  the  report,  and  I  am  by  no 
means  disposed  to  question  the  expediency  of  this  altera- 
tion, if  alteration  it  be,  in  the  practice.  I  think  that  it  is 
well  calculated  to  save  expense  and  to  benefit  the  suitors, 
and  that  it  is  attended  with  no  danger,  as  all  the  proceed- 
ings are  now  under  the  immediate  supervision  of  the 
judge.  I  should  not  hesitate  therefore  to  hold  that  any 
claim,  whether  ripened  into  debt  before  or  afler  the  death 
of  the  testator,  could  not  be  made  the  foundation  of  a 
future  suit,  where  it  appeared  that  the  merits  of  the 
claim  had  been  entered  into;  but  I  think  that,  having 
regard  to  what  may  and  would  appear  to  have  been, 
a  change  in  practice,  some  latitude  ought  to  be  given  in 
the  introduction  of  the  different  practice,  and  the  Court 
ought  to  be  satisfied  that  the  case  was  dealt  with  under 
t\\e  new  practice  and  the  merits  fully  entered  into.  In  a 
case  very  similar  to  the  present,  Barker  v.  Rogers  (f), 

the 


(a)  1790,  vol.  2,  p.  36. 

(b)  Vol.  2,  p.  333. 

(f)    Vol.  I,/).  757,  and  Vol.  2, 
p,  90. 


(d)  Vol.  2.  p.  238. 

(e)  Page  564. 
(/)  7  Hare,  19. 
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the  Vice-Chancellor  Wiffram  took  this  course, — he  saw         1860. 
the  Master,  and  having  ascertained  that  the  claim  in  the      ^JT^^^^ 
first  suit  had  not  been  disposed  of  upon  the  merits,  be  v. 

entertained  the  further  suit,  observing  that  it  would  be  Griffith. 
going  too  far  to  hold  that  the  alleged  creditor  had  lost 
his  right  by  not  having  appealed  to  the  Court  from  the 
Master's  decision.  In  this  case  the  Chief  Clerk  of  the 
Master  of  the  Rolls,  by  whom  the  case  appears  to  have 
been  disposed  of,  has  told  us  that  he  cannot  state  on 
what  ground  the  claim  was  rejected.  The  Plaintiff  might 
and  ought  perhaps  to  have  insisted  that  the  case  should 
be  heard  before  the  judge  himself,  which  every  suitor  has 
a  right  to  insist  upon,  but  I  think  we  may  well  follow  the 
decision  in  Barker  v.  Itoyers,  and  hold  that  the  claim  is 
not  wholly  barred  in  consequence  of  his  not  having  done 
so,  whatever  may  be  the  effect  as  to  costs,  which  will  be 
in  the  judgment  of  the  Vice-Chancellor  on  further  con- 
sideration. 
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1860. 


Dec.  4,  7,  21. 

Before  The 

lA>rd 
Chancellor 

Lord    . 
Campbell. 

Aitets  of  a 

tettator,  con- 
sisting of  per- 
sonalty wnich 
could  be  iden- 
tified, were 
settled  bonlL 
fide  upon  the 
marriage  of 
his  daughter 
and  residuary 
legatee.    Held^ 
that  they  there- 
upon ceased 
to  be  liable  to 
subsequently 
accruing 
claims  in  re- 
spect of 
breaches  of 
covenants 
which  had 
been  entered 
into  by  the 
testator  but  of 
which  the  par- 
ties to  the  set- 
tlement had  no 
notice  when 
they  executed 
it. 

The  limita- 
tions and  cove- 
nants in  a 
marriage  set- 
tlement are 
not  severable 
as  being  in 
part  only  sup- 
ported by  the 
consideration 
of  marriage^ 
tenible. 


DILKES  V.  BROADMEAD. 

rr^HIS   was  an  appeal  from   the  dismissal  by  Vice- 
^      Chancellor    Stuart    of  the   Plaintiflf*s   bill   with 
costs  (a). 

By  indenture,  dated  the  28th  Fehmary^  1832,  H. 
Hewitt  demised  to  CharUs  Dilkes,  his  executors,  ad- 
ministrators and  assigns,  a  stable,  house  and  premises 
situate  at  Cork,  for  a  term  of  9,000  years,  to  be  com- 
puted from  the  29th  September  then  last,  at  an  annual 
rent  of  63/. 

The  deed  contained  the  usual  covenants  on  the  part 
of  the  lessee  to  pay  the  rent  and  keep  the  demised  pre- 
mises in  repair. 

By  indenture,  dated  31st  July,  1828,  Charles  Dilkes 
in  consideration  of  100/.  demised  to  James  BuckneU,  his 
executors,  administrators  and  assigns,  the  hereditaments 
and  premises  comprised  in  the  indenture  of  February, 
1822,  for  a  term  of  8,000  years,  to  commence  from  the 
25th  Marck  then  last,  at  the  annual  rent  of  53/. 

The  indenture  contained  the  usual  covenants  on  the 
part  of  James  JBucknell  to  pay  the  rent,  and  to  repair 
and  keep  in  good  tenantable  condition  the  premises 
thereby  demised,  with  a  proviso  that  it  should  be  lawful 
for  James  JBucknell,  his  executors,  administrators  and 
assigns,  during  the  continuance  of  the  term,  to  pay  the 

rent 

(a)  See  Dilkes  v.  Broadnmd,  2  Giff.  113. 
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rent  of  the  demised  premises  as  it  became  due  to 

Hewitt,  under  whom  Charles  Dilkes  held  the  same,  and 

that  the  receipts  of  H,  Hewitt,  his  executors,  adminis-  v. 

trators  and  assigns,  should  be  deemed  and  taken  by   ^^^^^^^^^' 

Charles  Dilkes,  bis  executors,  administrators  and  assigns, 

to  be  good  and  valid  disharges  for  such  payments. 

Charles  Dilkes  died  in  October,  1846,  intestate. 

James  Bucknell  by  his  will,  dated  the  15th  June, 
1829,  after  giving  certain  pecuniary  and  specific  legacies, 
gave  and  bequeathed  all  other  his  monies  and  securities 
for  money,  goods,  chattels  and  personal  estate,  of  what 
nature  or  kind  soever,  to  his  brother  William  Bucknell, 
upon  trust,  afker  giving  thereout  to  his  daughter  Harriett 
Bucknell  such  articles  as*  he  might  think  proper  to 
select  for  her,  as  soon  as  conveniently  might  be  after  his 
(the  testator's)  decease  to  convert  the  same  into  money 
and  to  invest  the  same  on  government  or  landed  security 
in  England  or  Ireland  as  he  should  think  proper,  and 
upon  further  trust,  to  receive  and  take  the  interest  and 
dividends  and  annual  proceeds  of  the  trust  monies,  and 
pay  so  much  thereof  as  be  might  think  proper,  in  addi- 
tion to  the  dividends  and  interest  arising  for  the  use  of 
his  (the  testator's)  said  daughter  under  his  marriage 
settlement,  in  and  upon  the  maintenance,  clothing  and 
education  of  his  said  daughter  until  she  should  attain 
the  age  of  twenty-four  years,  or  be  married  under  that 
age  with  his  previous  consent  in  writing ;  and  as  to  all 
the  rest,  residue  and  remainder  of  such  dividends, 
interest  and  proceeds  which  should  not  be  applied  as 
aforesaid,  that  his  said  brother  should  invest  the  same 
on  such  securities  as  before  mentioned,  and  should  pay 
and  transfer  and  assign  the  said  trust  estate,  with  the 
accumulations  thereof,  to  his  said  daughter,  when  she 
should  attain  the  age  of  twenty-four  years,  or  be  married 

under 
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1860.        under  that  age  with  the  consent  of  his  (the  testator*8) 
^r^^^^^       brother  testified  as  before  mentioned;  and  in  case  his 

DiLKES  ,       . 

V.  said  daugliter  should  marry  before  she  attained  the  age 

of  twenty-four  years  without  the  previous  consent  in 
writing  of  his  said  brother  William,  in  case  he  should 
be  then  living,  or  of  any  trustee  or  trustees,  to  be  ap- 
pointed as  thereinafter  mentioned,  then  upon  such  trusts 
as  are  in  the  will  mentioned.  And  the  testator  declared 
that  in  case  his  daughter  should  marry  under  the  age  of 
twenty-four  years  with  the  consent  of  his  said  brother 
William,  if  he  should  be  then  living,  or  of  any  new 
trustee  or  trustees,  to  be  appointed  as  thereinafter  men- 
tioned, then  he  empowered  the  person  or  persons  giving 
such  consent  to  join  and  concur  in  making  any  settle- 
ment, which  he  or  they  should  deem  proper,  of  all  or 
any  part  of  the  said  trust  monies.  The  will  then  con- 
ferred on  W,  Bucknell  the  usual  power  to  appoint  new 
trustees. 

James  Bucknell  died  shortly  afterwards. 

In  1830,  W,  Bucknell  assigned  the  under-lease  of  his 
testator  in  the  stable  and  premises  at  Cork  to  H.  B, 
Wise,  who  by  the  indenture  of  assignment  entered  into 
the  usual  covenants  to  pay  the  rent  and  keep  the  pre- 
mises in  repair.  H.  B.  Wise  thereupon  entered  into 
the  premises  assigned,  and  continued  in  the  occupation 
thereof  till  his  death  in  1855,  paying  the  rent  during  the 
whole  of  that  period  to  H.  Hewitt,  the  head  landlord. 

In  1848,  Harriet  Bucknell  married  T.  P.  Broadmead, 
with  the  consent  of  W.  Bucknell,  she  being  then  under 
twenty-four  years  of  age.  Prior  to  and  in  contempla- 
tion of  the  marriage,  mutual  settlements  were  executed 
by  Mr.  and  Mrs.  Broadmead, 

By  the  first  of  these,   Mr.  Broadmead  joined  his 

father 
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father  and  mother  in  charging  real  estates  in  Somerset-  1860. 
shire,  to  which  he  was  entitled  in  remainder  in  fee  afler 
their  deaths,  with  the  payment  of  an  annuity  to  himself 
during  the  joint  lives  of  himself  and  his  father  and  ^roadmead. 
mother,  and  in  the  event  of  his  dying  in  his  wife's  life- 
lime  with  the  payment  of  a  like  annuity  to  her  during  the 
joint  lives  of  herself  and  Mr.  BroadmecuVs  father  and 
mother;  and  in  limiting,  after  the  deaths  of  his  father 
and  mother,  life  interests  in  succession  in  the  premises 
charged  to  himself  and  Mrs.  JBroadmead,  with  remainder 
in  fee  to  the  children  of  the  marriage. 

By  the  other  settlement  made  on  the  same  day  and 
dated  15th  August,  1848,  Mrs.  Broadmead  (then  Harriett 
Bucknelt)  in  consideration  of  the  intended  marriage  and 
of  two  sums  of  1,000/.  cash,  which  had  by  treaty  been 
previously  paid  to  Mr.  Broadmead,  viz.  one  of  such 
sums  by  his  father  and  the  other  by  herself,  and  in  con- 
sideration of  the  settlement  already  stated  made  by  Mr. 
Broadmead  and  his  father  and  mother,  settled  the  whole 
of  her  fortune,  consisting  of  18,957/.  I6s.  6d.  £3 :  5s.  per- 
cent. Bank  Annuities,  upon  trust,  as  to  12,500/.  £3:  5s. 
per  Cent.  Bank  Annuities  part  thereof,  for  Mr.  Broad- 
mead for  life,  remainder  to  herself  for  life,  and  after  the 
decease  of  the  survivor  to  the  children  of  the  marriage 
as  Mr.  and  Mrs.  Broadmead  should  jointly  appoint,  and 
in  default  of  appointment  to  the  children  equally ;  and 
upon  trust,  as  to  6,497/.  16^.  6d.  £S :  5s.  per  Cent.  Bank 
Annuities,  being  the  residue  of  her  said  fortune,  for  her- 
self during  the  joint  lives  of  herself  and  husband  for  her 
separate  use  without  power  of  anticipation,  and  on  the 
death  of  such  one  of  them  as  should  first  die,  in  case 
Mrs.  Broadmead  should  survive  her  husband,  for  herself 
absolutely,  but  if  she  should  die  in  the  lifetime  of  Mr. 
Broadmead,  then  as  she  should  by  will  appoint,  and  in 
default  of  appointment  upon  the  same  trusts  in  favor  of 

Vol.  II— 4.  QQ  D.F.J.    the 
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1860.  the  children  of  the  marriage  as  had  been  thereby 
declared  with  respect  to  the  sum  of  12^500/.  £3:  5s.  per 
Cent  Bank  Annuities. 


DlLKES 
V, 

Broadmbad.- 


The  precise  part  of  the  sums  thus  settled  by  Mrs. 
Broadmead  which  were  derived  from  her  father*s  estate 
did  not  appear  upon  the  settlement ;  but  it  was  admitted 
in  the  Defendant's  answer  that  5,689/1  5s,  2d.  £3  :  5s.  per 
Cent.  Bank  Annuities  thereof  was  at  least  so  derived. 

Upon  the  death  of  Wise  in  1855,  his  executor  neither 
paid  the  rent  of  the  premises  assigned  to  his  testator,  nor 
kept  them  in  repair,  but  to  relieve  himself  and  his  tes- 
tator's estate  from  liability  under  the  lease  assigned  the 
demised  premises  over  to  a  pauper. 

Under  these  circumstances  the  Plaintiff,  the  personal 
representative  of  Charles  Dilkes,  who  had  died  in  1846 
intestate,  instituted  the  present  suit  against  Mr.  and  Mrs. 
Broadmead  and  the  trustees  of  their  marriage  settle- 
ment, alleging  by  his  bill  that  he  had  been  obliged  to 
pay  97/.  \Qs.  \\d.  for  two  years'  rent  accrued  due  since 
the  death  of  Wise  to  the  personal  representative  of  H. 
Hewitt^  the  original  lessor ;  that  William  Bucknell,  the 
executor  of  James  Buchnell,  had  possessed  himself  of  all 
the  estate  of  his  testator  and  thereout  paid  all  his  debts, 
Anreral  and  testamentary  expenses,  except  that  he  had 
not  provided  or  appropriated  any  reserve  fund  to  answer 
any  claim  to  which  his  testator  s  estate  might  become 
liable  under  the  covenants  of  the  lease  of  the  28tb  Feb- 
ruary,  18^^,  and  had  handed  over  the  clear  residue  to 
Mr.  and  Mrs.  Broadmead ;  that  William  Buchnell  ^sa 
since  dead,  and  that  there  was  no  legal  representative 
either  of  William  Buchnell  or  of  his  testator  James 
Buchnell. 

The 
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The  bill  prayed  an  account  of  what  was  due  to  the        1860. 

Plaintiff  in  respect  of  the  rent  which,  under  the  circura-      ^T^^^^'^ 

*       ^  '  D1LKE8 

stances  above  mentioned  he  had  paid,  and  in  respect  of  _  v. 
any  breaches  of  the  covenant  to  repair  in  the  indenture 
of  the  28th  February,  1822,  and  that  the  Defendant 
T.  P.  Broadmead  might  be  ordered  personally  to  pay  to 
the  Plaintiff  what  on  taking  such  account  should  be 
found  due  to  him,  or  that  such  payment  might  be  ordered 
to  be  made  out  of  the  funds  comprised  in  the  marriage 
settlement  of  Mr.  and  Mrs.  Broadmead,  or  out  of  so 
much  thereof  as  was  settled  to  the  separate  use  of  Mrs. 
Broadmead,  or  out  of  such  part  of  such  settled  funds  as 
were  derived  from  the  estate  of  her  father  James  Buckneli 
deceased.  The  bill  also  prayed  that  all  proper  directions 
might  be  given  for  securing  out  of  the  estate  of  the  tes- 
tator James  Buckneli,  or  at  all  events  out  of  such  part 
thereof  as  was  settled  to  the  separate  use  of  Mrs.  Broad^ 
mead,  the  payment  of  the  rent  reserved  by  the  indenture 
of  the  28th  February,  1822,  and  hereafter  to  become 
due,  and  the  future  performance  of  the  covenants  therein 
contained  on  the  part  of  the  testator  James  Buckneli,  his 
executors,  administrators  and  assigns ;  and  lastly  that  the 
Defendants  might  admit  assets  received  from  the  estate 
of  James  Buckneli  sufficient  for  the  purposes  aforesaid, 
or  that  an  account  might  be  taken  of  the  personal  estate 
and  effects  of  James  Buckneli  which  had  been  paid, 
assigned  or  transferred  to  the  Defendants  or  either  of 
them. 

Mr.  Bacon  and  Mr.  Hingeston,  for  the  Plaintiff,  in 
support  of  the  appeal. 

It  is  admitted,  that,  to  the  extent  of  6,689/.  £3 :  5s. 
per  Cent.  Bank  Annuities,  the  settled  fund  was  derived 
from  the  assets  of  the  testator  James  Buckneli. 

Mr.  Broadmead  must  have  known  this  at  the  time 

Q  Q  2  when 
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1860.       when  the  settlement  was  made,  and  that,  to  this  extent 
^!r^^^^      at  all  events,  the  settled  fund  was  liable  to  the  payment 

DiLKES 

V.  of  the  testator's  debts.     As  regards  personal  estate,  the 

BaoADMBAD.  creditor  of  a  testator  has  a  right  to  pursue  the  assets  of 
his  debtor  into  whatever  hands  they  may  have  passed ; 
Gillespie  v.  Alexander  (a);  Greig  v.  Somercille  {b) ; 
Davies  v.  Nicolson  (c) ;  Noble  v.  Brett  (d)  5  March  v. 
Russell  (tf) ;  Higgins  v.  Shaw  (/). 

The  debt  of  the  testator  is  the  debt  of  a  legatee  who 
has  received  assets.  The  eases  of  Spachman  v.  Tim- 
J^^ll(9)f  Richardson  v.  Horton{h)  and  Pimm  ▼.  InsaU{i) 
have  no  bearing  on  the  present  question.  Those  cases 
proceeded  on  the  statute  of  fraudulent  devises  and  related 
to  real  estate,  but  have  no  application  to  personalty. 
Mrs.  Sroadmead,  having  become  possessed  of  assets  of 
her  father  before  the  marriage,  became,  to  that  extent, 
liable  to  the  payment  of  his  debts;  and  that  liability 
still  remains,  though  she  has  parted  with  the  assets. 
Upon  her  marriage  her  husband  became  liable  to  her 
personal  debts  and  obligations ;  and  it  is  submitted,  that 
the  Plaintiff's  demand  is  a  charge  upon  the  general  estate 
under  settlement,  or  if  not,  at  all  events  upon  the  5,689/. 
part  thereof  derived  from  the  testator's  assets,  and  that 
the  Plaintiff  is  also  entitled  to  have  the  life  interest  of 
Mrs.  Broadmead  in  the  part  of  the  fund  settled  to  her 
separate  use  for  life  sold  and  applied  in  satisfaction  of  his 
claim.  There  has  been  no  laches  on  the  part  of  the 
Plaintiff.  The  rent  was  regularly  paid  till  the  death  of 
Wise  in  1855 ;   and   the  Plaintiff  was  not  entitled  to 

require 

(fl)  3  Rmm.  130.  (/)  1  Con.  Sf  Law.  400--403. 

(h)  1  Rust.  Sf  M,  338.  (g)  8  Sim.  253—260. 

(c)  2  DeG.Sf  Jo.  693.  (A)  7  Bern.  112. 

[d)  24  Beav.  499.  (i)  1  Mac.  4-  G.  449. 
(f)3  Myl.^Cr.31. 
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require  William  Buchnell  to  impound  part  of  the  assets  1860. 

of  his  testator  to  answer  future  possible  breaches  of  *^^^^ 

covenant  in  the  lease  granted  to  the  testator;  King  y.  v. 

Malcott  (a).    They  cited  also  Ridgway  v.  Newstead  (6).  Beoadme  ad. 

Mr.  Malins  and  Mr.  Schomberg  for  the  Defendants. 

The  settlement  in  question  takes  the  property  settled 
out  of  the  reach  of  the  testator's  creditors.  The  con* 
sideration  of  marriage  is  paramount  to  every  other,  and 
the  trustees  of  the  settlement  were  purchasers  for  value ; 
Campion  v.  Cotton  (c);  In  re  M'Bumie's  TVust^d); 
Thomdike  v.  Hunt  {e).  And  this  applies  to  personal 
estate  settled  as  well  as  to  real  estate.  Spackman  v. 
Timbrell(f)  embraced  personal  estate  as  well  as  realty. 
It  was  argued  separately  as  to  each  description  of  pro- 
perty, and  the  Vice-Chancellor  of  England  thought  there 
was  no  ground  of  distinction.  There  has  been  no  per- 
sonal liability  incurred  by  Mrs.  JBroadmead,  by  means  of 
which  her  separate  estate  for  life  under  the  settlement 
can  be  reached.  No  part  of  the  assets  of  her  father  ever 
became  vested  in  her  or  was  under  her  control.  As  soon 
as  William  Buckneil,  in  consideration  of  the  settlement, 
consented  to  her  marriage,  the  assets  were  handed  over 
to  the  trustees  of  the  settlement,  who  became  purchasers 
for  value. 

Mr.  Bacon  replied. 


The  Lord  Chancellor. 

From  the  close  of  the  argument  at  the  bar,  I  have       Dec.  21. 
been  clearly  of  opinion  that  the  decree  appealed  against 

ought 

(a)  9  Hare,  692.  («0  1  De  G.,  M.  if  G.  441. 

(b)  2  Giff.  492.  (c)  ZDeG.ifJ.  563. 

(c)  17  Fefc  263.  (/)  8  Sim.  253. 
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I860.        ought  to  be  affirmed  as  far  as  it  concerns  the  12,500/. 
,^  ^^      Bank  Annuities  settled   on  the  husband  for  life  with 

DiLKES  . 

V.  remainder  among  the  children  of  the  marriage.     The 

Broadmead.  marriage  settlement  was  executed  bona  fide  before  the 
debt  in  respect  of  which  the  bill  is  filed  had  accrued, 
and  without  notice  of  the  covenant,  for  breach  of  which 
the  debt  did  accrue.  This  fund  certainly  was  produced 
from  the  assets  of  the  covenantor,  and  is  sufiiciently 
identified  to  give  the  Plaintiff  a  claim  upon  it,  if  the 
portion  of  his  personal  estate  which  it  represents  had 
not  been  bon&  fide  alienated  for  valuable  consideration 
to  purchasers.  But  the  husband  and  the  children  of  the 
marriage  appear  to  me  to  be  such  purchasers.  Spack^ 
man  v.  Timbrell  (a),  and  the  other  cases  relied  upon  by 
the  Vice-Chancellor,  satisfactorily  establish  the  doctrine, 
that  assets  of  a  deceased  debtor  or  covenantor  settled 
honk  fide  in  consideration  of  marriage  are  no  longer 
specifically  liable  to  the  claims  of  creditors,  and  where 
personal  property  can  be  identified,  I  do  not  think  that, 
in  reason,  or  according  to  the  authorities,  any  distinction 
can  be  made  for  this  purpose  between  personal  property 
and  real  property. 

There  was,  during  the  argument,  some  resort  to  a 
personal  liability,  irrespective  of  the  liability  of  the 
assets ;  but  none  of  the  Defendants  in  this  case  are  in 
the  situation  of  an  heir,  who,  after  alienating  the  lands 
which  came  to  him  by  descent,  is  sued  in  respect  of  the 
debt  or  covenant  of  his  ancestor.  The  present  Defend- 
ants can  only  be  made  liable  by  showing  that  assets  of 
the  covenantors  are  in  their  hands  as  volunteers. 

Although  the  learned  Vice-Chancellor  considered  it 
still  more  clear  that  the  PlaintifTs  claim  could  not  be 

supported 

(a)  8  Sim,  253. 


Broadmbad. 
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supported  in  respect  of  the  6,497/.  I6s,  6d.  settled  on        I860, 
the  wife  for  her  separate  use  during  the  lives  of  the  hus- 
band  and  wife,  remainder  to  herself  absolutely  in  case  v. 

she  survived  her  husband,  with  power,  in  case  she  died  in 
his  lifetime,  of  appointing  the  fund  by  will,  I  must  confess 
that  I  have  entertained  serious  doubts  whether,  as  to  her 
interest  in  the  6,497/.  IGs.  6d.,  she  might  not  be  considered 
a  volunteer.     It  may  be  argued  that,  great  as  is  the  effi- 
cacy given  to  marriage  as  a  consideration,  marriage  may 
not  necessarily  be  held  to  be  the  consideration  for  every 
part  of  every  arrangement  introduced  into  a  marriage  set- 
tlement.    If  Mrs.  Broadmead  had  reached  the  age  of 
twenty-four  without  marrying,  she  would  then  have  been 
entitled  absolutely  to  the  whole  of  the  personal  estate  of 
her  father.     Suppose  that  she  had  aflerwards  married, 
and  by  an  ante-nuptial  deed  she  had  settled  1,000/.  of 
her  father's  assets  on  her  husband  and  the  children  of 
the  marriage,  and  had  reserved  all  the  residue  of  his 
assets  for  her  sole  and  separate  use,  with  a  power  to  dis- 
pose of  this  residue  as  she  should  think  iit,  it  might  be 
argued,  that  while  the  husband  and  children  would  take 
the  1,000/.  as  purchasers,  exempt  from  any  claim  of  the 
creditors  of  the  covenantor,  she  would  take  the  residue 
as  a  volunteer.     No  interest  in  the  residue  being  com- 
municated to  the  husband  or  the  children,  or  any  one 
else,  the  whole  would  seem  to  remain  in  her.    She  could 
not  be  a  purchaser  from  herself,  and,  quoad  the  residue, 
the  children  could  hardly  be  considered  purchasers. 

Although  the  marriage  took  place  before  she  reached 
the  age  of  twenty-four,  it  was  with  the  consent  of  her 
uncle,  and  marrying  with  such  consent,  she  was  en- 
titled to  the  whole  of  the  personalty  of  her  father,  to  be 
settled  as  she  pleased  when  the  marriage  took  place. 

If  there  had  been  such  a  settlement  after  twenty-four 

as 


DlLKES 

V. 
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I860.  a8  I  have  supposed,  and  the  wife  had  survived  her  bus- 
band,  the  residue  of  her  father's  assets  being  still  speci- 
fically in  her  hands, — roust  they  be  supposed  to  have 
Broaomead.  changed  their  quality  by  the  settlement?  And  would 
they  not  be  liable  to  her  father's  creditors,  as  they  cer- 
tainly would  have  been  had  she  remained  a  feme  sole. 
If  she  might  be  sued  by  the  creditors  when  a  widow, 
there  is  difficulty  in  saying  that  she  and  her  husband 
might  not  be  sued  by  the  creditors  pro  tanto  during  the 
coverture.  However,  I  do  not  find  any  authority  for  sever- 
ing any  of  the  limitations  or  covenants  in  a  marriage  settk- 
menf,  which  substantially  form  part  of  the  contract  entered 
into  between  those  who  execute  the  deed,  and  for  holding 
that  they  shall  not  all  operate  as  being  supported  by  the 
consideration  of  marriage.  Much  peril  might  arise  if 
sanction  were  given  to  such  an  attempt.  In  this  case  the 
settlement  of  the  6,497/.  I6s.  6d.  to  the  wife's  separate 
use,  without  power  of  anticipation,  may  have  been  an  in- 
ducement to  the  husband  to  agree  to  the  marriage.  He 
derives  advantage  from  the  6,407/.  I6s.  6d.  settled  to  the 
separate  use  of  the  wife.  He  is  relieved  from  the  pro- 
vision he  might  otherwise  have  been  required  to  make  for 
her  by  way  of  pin  money.  Her  equity  to  a  settlement 
out  of  property  coming  to  her  aliunde  during  the  cover- 
ture is  pro  tanto  diminished ;  and  his  own  right  to  it  is 
proportionably  increased.  Although  it  is  true  that  she 
has  the  power  to  exclude  him  from  participating  in  the 
interest  of  the  6,497/.  I6s.  Gd.^  he  had  a  right  to  calculate 
on  living  amicably  with  his  wife,  in  which  case  her  income 
would  contribute  to  the  expenditure  which  would  other- 
wise fall  upon  him  exclusively.  Says  Lord  Cotienhamy 
**  In  ninety-nine  cases  out  of  a  hundred,  separate  pro- 
perty, which  is  introduced  as  a  protection  to  the  wife, 
does  not  take  effect.  All  things  going  right,  and  no  dis- 
tinction being  made,  the  question  of  separate  property 
does  not  arise ;  the  property  is  used  as  a  common  fund 

for 
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for  the  benefit  of  the  family,  and  in  that  way  naturally        18G0. 
falls  under  the  control  and  management  of  the  husband ;"      ^T^^^ 
Caton  V.  Rideout  (a).     Then  Mr.  Broadmead  would  be  o. 

aware  that  even  if  he  became  bankrupt,  his  wife  would 
always  be  kept  from  destitution,  and  have  the  means  of 
making  some  provision  for  their  children.  Regard  may 
likewise  be  had  to  the  contingent  trusts  in  favor  of  the 
children  in  the  event  of  the  wife  dying  in  the  lifetime  of 
the  husband,  though  liable  to  be  defeated  by  her  ex- 
ercising her  power  of  appointment.  If  the  marriage 
had  taken  place  after  she  had  attained  twenty-four,  with- 
out any  settlement,  the  husband  would  clearly  have  been 
a  purchaser  as  to  all  the  personal  estate  of  the  cove- 
nantor, and  I  cannot  say  that  he  does  not  derive  a  bene- 
fit from  the  manner  in  which  the  sum  of  6,497/.  16«.  dd, 
is  settled,  sufficient  to  prevent  this  from  being  a' mere 
voluntary  settlement  for  the  benefit  of  the  wife. 

The  result  is,  that  the  fund  cannot  now  be  followed 
by  the  creditors  of  her  father,  and  I  have  the  great  satis- 
faction which  I  always  feel  when  I  can  affirm  the  decree 
appealed  from  without  any  variation. 

The  appeal  must  be  dismissed  with  costs. 

(a)  1  Mac.  ^  G.  599—603. 


578  CASES  IN  CHANCERY, 

1860. 


r.    ,«  ««  HUNTr.  ELMES. 

Dec.  12,  22. 

Before  The     fTlHIS  was  an  appeal  by  the  Defendant  Elmes  from  a 

TicEs.  decree  of  the  Master  of  the  Rolls  in  a  foreclosure 

A  solicitor  bor«  suit,  the  contention  of  the  Defendant  being,  that  the 

fromadicnT    Pl*'n^iff>  who  was  a  mortgagee  and  had  the  legal  estate, 

upon  a  mort-    had  no  title  as  against  the  Appellant,  a  subsequent  pur- 
gage  of  two         .  ,  ,     r  t-  .  . 
properties,  A.    chaser,  on  the  ground  of  gross  negligence  in  not  ob- 

and  B.,  and      taininff  possession  of  the  title  deeds. 

handed  over  to  ^  *" 

liim  a  quantity 

oftitle  deeds  in  In  January^  1855,  David  Hughes^  who  was  the  soli- 
ing  a  label  citor  of  the  Plaintiff,  received,  on  behalf  of  the  Plaintiff, 
stating  it  to  ^  ^^^  q(  3(X)/.^  which  was  paid  off  by  a  mortgagor, 
deeds  relating  HvgheSy  about  the  time  of  receiving  this  money,  repre- 
{e^^^jP^I*"-  sented  to  the  Plaintiff,  that  he  could  invest  money  for 

fact  contained    him  at  5/.  per  cent, 
only  the  deeds 
relating  to  pro- 
perty^.; but       The  Plaintiff  accordingly  in  April,  1855,  placed  700^ 
the  client,  re-  .       „      ,     ,     ,        ,  ,       .  ^      \w     , 

lying  on  the      more  in  Hughes  s  hands  to  be  invested.     Htyhes  re- 

sohcifor,  never  j^jn^j  ^]jg  money  to  his  own  use,  and  in  June  executed 

opened  it  •'  ' 

Shortly  after-    to  the    Plaintiff  a  mortgage   dated  the  SOlh  of  April, 

wards  the  soli-   locr    r  .t.* 

citor  sold  pro-    ^^^^^  ^^r  securmg  this  sum. 

perty  B.  to  the 

Defendant,  g    ^j^jg  mortgage  deed  Hughes  demised  to  the  Plaintiff 

who  completed  "^  °  °  *^ 

his  purchase      certain   leasehold   property  in  Newman   Street,  Mary^ 

without  any  i  « 

notice  of  the  Mone, 

mortgage,  and 

upon  completion  the  title  deeds  were  handed  over  to  him.  Several  years  afterwards 
the  solicitor  absconded,  and  the  mortgagee  then  for  the  first  time  discovered  that  the 
deeds  had  not  been  delivered  to  him,  and  that  the  purchaser  claimed  a  title  to  the  pro- 
perty. Held,  that  the  mortgagee  had  not  been  guilty  of  such  negligence  as  to  post- 
pone his  title  to  that  of  the  purchaser. 

A  decree  for  foreclosure  being  made  against  the  purchaser,  at  the  suit  of  the  mort- 
gagee, who  was  a  mortgagee  only  for  a  term,  held,  that  the  purchaser  ought  not  to  be 
directed  to  deliver  up  the  deeds  to  the  mortgagee. 
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lebone,  and  certain  freehold  property  at  Maryland  1860. 
Point,  Stratford,  in  Essex,  to  which  latter  property 
Hughes  was  entitled  in  fee.  The  deed  was  duly  re- 
gistered in  Middlesex  in  June,  1855.  It  comprised  also 
an  assignment  of  a  reversionary  interest  in  two  sums  of 
stock. 

Soon  after  this  registration,  Hughes  sent  to  the  Plain- 
tiff a  bundle  of  deeds  in  a  parcel  labelled'as  follows:  — 

"  Deeds  and  mortgage  by  demise  of  certain  premises, 
being  No.  87,  Newman  Street,  Oxford  Street,  Middlesex, 
for  the  remainder  of  a  term  of  99  years  from  Lady  day, 
1761,  with  covenant  for  renewal  of  the  term  every 
twenty-one  years,  and  of  five  messuages  at  Maryland 
Point,  Stratford,  Essex,  for  ninety  years,  and  assign- 
ment of  reversionary  interest  in  two  sums  of  stock,  for 
securing  1,000/.  and  interest  at  5/.  per  cent." 

The  Plaintiff  placed  entire  confidence  in  Hughes  and 
never  looked  into  the  parcel  to  see  what  it  contained. 
It  did  not  in  fact  contain  any  deeds  relating  to  the  pro- 
perty at  Maryland  Point,  except  the  mortgage  deed. 
The  Plaintiff  was  not  aware  that  Hughes  was  the  mort- 
gagor, and  laid  the  parcel  by,  believing  that  Hughes  had 
found  him  a  proper  security  for  his  money  from  some 
other  person,  and  taking  it  for  granted  that  the  parcel 
contained  all  the  documents  which  he  ought  to  have. 

On  the  6th  of  September,  1855,  Hughes  put  up  the 
Maryland  Point  properly  for  sale  by  auction.  It  was 
not  then  sold,  but  on  the  13ih  of  the  same  month  the 
Defendant  became  the  purchaser  by  private  contract. 
An  abstract  of  title  was  delivered  not  noticing  the  mort- 
gage to  the  Plaintiff.  The  Defendant  employed  a 
separate  solicitor,  the  abstract  was  perused  by  counsel  on 

behalf 
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1860.  behalf  pf  the  Defendant,  and  every  usual  precaution  was 
taken.  On  the  18th  of  October,  1855,  the  Defendant 
completed  his  purchase  and  took  his  conveyance,  paid 
the  purchase- money,  675/.,  to  Hughes^  and  received  the 
title  deeds  relating  to  the  property.  He  then  took  pos- 
session and  expended  about  1,«300/.  in  completing  un- 
finished houses  on  the  property,  and  remained  in  quiet 
enjoyment  without  notice  of  any  adverse  claim  until 
July,  1858. 

HugJies  continued  to  pay  interest  on  the  1,000/.  to  the 
Plaintiff  till  Christmas,  1857,  inclusive.    On  the  20ih  of 
July,  1858,  he  absconded,  up  to  which  time  the  Plaintiff 
had  never  examined  the  deeds.     On  the  27th  the  Plain- 
tiff served  the  tenants  of  the  Maryland  Point  property 
with  notice  to  pay  their  rents  to  himself,  and  then  dis- 
covered the  title  of  the  Defendant.     On  the  26th  of 
January,  1859,  he  filed  his  bill  for  forclosure.    The  rest 
of  the  property  comprised  in  his  security  was  estimated 
as  worth  about  300/.     Evidence  was  adduced  by  the  De- 
fendant with  the  view  of  proving  that  the  Plaintiff  had 
notice  of  the  property  being  put  up  for  sale  in  September, 
1855,  but  did  not  succeed  in  establishing  this  point;  so 
the  case  wholly  turned  upon  the  question  whether  the 
Plaintiff  had,  by  leaving  the  deeds  in  the  possession  of 
Hughes  under  the  above  circumstances,  been  guilty  of 
such  gross  negligence  as  to  deprive  him  of  his  rights  as 
against  the  Defendant,  who,  as  it  was  not  disputed,  had 
purchased  bon&  fide,  and,  though  taking  every  reason- 
able precaution,  had  discovered  nothing   to   lead  him 
to  any  suspicion  of  the  existence  of  the  incumbrance 
on  the  property. 

The  Master  of  the  Rolls  made  the  usual  decree  for 
foreclosure,  from  which  the  Defendant  now  appealed. 
It  was  agreed  that  the  case  should  be  treated  as  if  the 

Defendant 
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Defendant    had    filed    a   cross    bill    to    impeach    the  ISGO. 

Plaintiff's    security,   admitting    the   legal   estate  to   be  ^^T'^'*!^^ 
effectually  passed  to  the  Plaintiff.  o. 


Mr.  Roundell  Palmer  and  Mr.  Clement  Swansion,  for 
the  PlaintiflP,  in  support  of  the  decree. 

The  Plaintiff  has  the  legal  estate,  and  can  only  be 
deprived  of  the  benefit  of  it  as  against  the  subsequent 
equitable  title  by  fraud  or  gross  negligence.  Fraud  is 
not  imputed,  and  the  Plaintiff  having  received  from  his 
solicitor  an  assurance  that  the  deeds  were  in  the  parcel, 
was  not  under  such  an  obligation  to  make  further  inquiry 
as  to  be  guilty  of  gross  negligence  if  he  did  not  make  it. 
The  negligence  which  will  postpone  the  holder  of  the 
legal  estate  must  be  so  gross  as  to  be  tantamount  to 
fraud;  Hewitt  v.  Loosemore  (a) ;  Colyer  v.  Finch  (h); 
Evans  v.  Hicknell  (c) ;  Barnet  v.  Weston  (d) ;  Roberts  v. 
Croft  (e) ;  Espin  v.  Pemberton  (/). 

Mr.  Follett  and  Mr.  JEddis,  for  the  Appellants. 

If  this  decision  can  be  sustained  the  state  of  the  law 
is  lamentable.  A  purchaser  who  has  taken  every 
reasonable  precaution  is  to  lose  more  than  the  original 
value  of  the  property,  for  the  benefit  of  a  person  who,  by 
his  own  carelessness,  placed  his  solicitor  in  a  position  to 
commit  a  fraud  on  the  purchaser.  But  we  contend  that 
It  cannot  be  sustained.  The  Court  will  consider  a  mort- 
gagee guilty  of  gross  negligence  equivalent  to  fraud  if  he 
makes  no  inquiry  about  the  title  deeds ;  Hewitt  v.  Loose- 
more  (a).  Here  no  inquiry  was  made  about  the  deeds,  or 
about  the  property,  the  Plaintiff  simply  relied  on  Hyghes. 

His 

(a)  9  Hare,  449.  (rf)  12  Fes.  130. 

(6)  5  H,qfL,  Ca,  905.  {e)  2  De  G,SfJ,\. 

(c)  6  Ves,  174.  (/)  3  De  G.  4  J.  547. 
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18G0.  His  money  was  advanced  to  Hughes  long  before  the 
mortgage  was  executed,  he  made  no  inquiry  as  to  what 
the  property  was,  or  who  the  mortgagor  was  ;  he  did  not 
know  that  Hughes  was  the  mortgagor,  and  trusted  to 
Hughes  to  find  him  a  good  security.  This  was  gross 
negligence.  It  is  clear  from  ffewitt  v.  Loasemore^ 
that  a  mortgagee  must  do  something.  This  mortgagee 
did  nothing.  An  inquiry  about  the  deeds  must  mean  an 
inquiry  from  the  mortgagor,  not  an  inquiry  addressed  by 
the  mortgagee  to  his  own  solicitor.  If  the  solicitor  omits 
to  inquire  of  the  other  side,  that  is  gross  negligence,  of 
wliich  the  client  must  bear  the  consequences,  the  default 
of  his  solicitor  being,  for  this  purpose,  his  own  default 

The  Master  of  the  Rolls  considered  the  label  to  place 
matters  on  the  same  footing  as  if  an  inquiry  had  been 
made,  and  an  answer  given  to  the  effect  of  the  memo- 
randum on  the  label.  But  the  memorandum  does  not 
contain  any  representation  that  all  the  deeds  were  in  the 
parcel,  it  rather  points  the  other  way.  In  Colyer  v. 
Finch  the  necessity  for  inquiry  is  laid  down.  In 
Roberts  v.  Croft  both  parties  were  in  pari  delicto.  The 
second  incumbrancer  had  been  quite  as  negligent  as  the 
first,  and  there  was  no  good  reason  for  depriving  the 
first  of  the  advantage  derived  from  priority  of  date.  In 
Hewitt  V.  Loosemore  an  inquiry  was  made  and  an  answer 
given,  which,  though  it  would  not  have  been  enough  to 
satisfy  a  suspicious  man,  was  held  to  have  been  one  with 
which  an  ordinary  person  might  rest  satisfied,  without 
incurring  the  imputation  of  gross  negligence.  In  Espin 
V.  Pemberton  the  necessity  for  inquiry  is  asserted.  In 
Plumb  V.  Fluitt  (a)  inquiry  was  made.  In  Worthingtan 
V.  Morgan  (6)  no  inquiry  was  made,  and  the  person 
having  the  legal  estate  was  postponed.     In  all  the  cases 

in 

(a)  2  An$tr.  432.  (6)  16  Sim.  547. 


Mr.  Swanston  in  reply. 


Judgment  reserved. 


Elmes. 


CASES  IN  CHANCERY.  583 

in  which  the  not  having  the  deeds  has  been  held  not  to        1860. 
postpone  the  first  mortgagee,  there  was  an  inquiry  from       "TT'^*' 
the  mortgagor's  solicitor,  and  the  question  was,  whether  v. 

the  mortgagee  was  guilty  of  gross  negligence  in  believing 
what  was  told  him  by  a  person  who  had  the  best  means 
of  knowledge.  No  case  goes  so  far  as  the  Master 
of  the  Rolls  has  gone  in  the  present  case,  where,  if  the 
slightest  inquiry  had  been  made,  the  commission  of  the 
fraud  would  have  been  rendered  impossible.  At  all 
events,  the  order  ought  not  to  have  directed  us  to  give 
up  the  title  deeds,  and,  in  that  respect,  cannot  be  sus- 
tained. It  is  impossible  for  the  Plaintiff  to  make  out 
any  equitable  title  to  them,  and  being  only  a  termor  he 
has  no  legal  title  to  them. 


The  Lord  Justice  Knight  Bruce. 

In  the  early  part  of  the  year  1855  a  solicitor,  employed  Dec  22. 
by  his  client  to  lay  out  money  belonging  to  the  client  on 
security  at  interest,  did  so,  by  retaining  the  money, 
1,000/.,  for  the  use  of  the  solicitor  as  borrower,  and 
executing  for  the  amount  a  mortgage  to  the  client  of  real 
and  personal  property  which  then  belonged  to  the  so- 
licitor. The  mortgage  deed  was  executed  by  him  in  or 
before  June,  1855,  and  was,  in  or  before  July,  1855, 
placed  by  him  in  the  hands  of  the  client,  together  with 
some  earlier  documents  relating  to  parts  of  the  property, 
but  none  relating  to  a  freehold  estate  in  Essex,  of  which 
the  solicitor  was  seised  in  fee  simple,  and  which  was 
included  in  the  mortgage.    Afterwards,  in  the  Autumn  of 

the 
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I860.  the  year  1855,  the  solicitor  fraudulently  sold  and  con- 
veyed the  Essex  estate  as  an  unincumbered  property  to 
V.  *        a  third  person,  a  purchaser  for  valuable  consideration, 

Elm Bs.  without  actual  and,  I  assume,  without  constructive  notice 
of  the  mortgage,  and  delivered  to  that  person  various 
title  deeds,  probably  all  the  title  deeds,  relating  to  it, 
except,  of  course,  the  mortgage.  The  Plaintiff  in  this 
cause  is  the  mortgagee,  the  Defendant  the  subsequent 
purchaser.  The  question  is  one  of  priority;  and  the 
Plaintiff,  by  his  counsel,  having  agreed  that  the  matter 
should  be  treated  as  if  the  cause  were  in  hearing,  not 
alone  on  his  bill,  a  bill  of  foreclosure,  but  also  on  a  cross 
bill  by  the  Defendant  to  establish  the  equitable  invalidity 
against  him  of  the  Plaintiff^s  mortgage,  the  Defendant's 
counsel  on  his  part  has  admitted  that  the  Plainti£^  by 
force  of  his  mortgage,  has  the  immediate  legal  estate  in 
the  disputed  property,  and  is  at  law  entitled  to  recover  it 
in  ejectment  against  the  Defendant  and  his  tenants.  In 
this  state  of  things,  the  Plaintiff  having  a  title  prior  in 
time,  and  being,  to  the  extent  of  his  mortgage,  a  pur- 
chaser for  valuable  consideration  (and  necessarily  without 
notice),  I  think  that,  notwithstanding  the  great  hardship 
of  the  case  on  the  Defendant,  who  is  altogether  blame- 
less, the  Plaintiff  is  entitled  against  him  to  an  ordinary 
foreclosure  decree.  Fraud  on  the  Plaintiff's  part  ^ere 
has  been  none,  and  if  mere  negligence  could  postpone 
him,  there  has  not  been,  in  my  opinion,  such  negligence 
on  his  part  as  to  postpone  him.  Honestly,  though  not 
very  prudently,  he  trusted  his  solicitor  in  the  transaction 
to  an  extent  to  which  perhaps  few  men  would  have  gone. 

The  solicitor  did  not  act  for  any  one  in  the  business 
of  the  security  except  himself  and  the  Plaintiff.  When 
the  documents  delivered  to  the  Plaintiff  as  already  men- 
tioned were  so  delivered,  they  composed  or  were  in  a 
parcel  or  packet  which  was  labelled  or  bore  an  inscription 

thus: 
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thus: — "Deeds  and  mortgage  by  demise  of  certain  pre-  1860. 
mises,  being  No.  87,  Newman  Street,  Oxford  Street, 
Middlesex,  for  the  remainder  of  a  term  of  ninety-nine 
years  from  Lady  Day,  1761,  with  covenant  for  renewal 
of  the  term  every  twenty-one  years ;  and  of  five  mes- 
suages at  Maryland  Point,  Stratford,  Essex,  for  ninety 
years ;  and  assignment  of  reversionary  interest  in  two 
sums  of  stock, — for  securing  1,000/.  and  interest  at  5/.  per 
cent.'*  This  label  or  inscription  the  Plaintiff  was,  I 
think,  justified  in  reading  and  understanding  as  a  repre- 
sentation that  the  parcel  or  packet  comprised  deeds 
relating  to  all  the  mortgaged  property,  and  if  he  read  it 
he  probably  so  understood  it.  We  may  properly,  I 
think,  on  the  materials  before  us,  believe  that  neither 
before  the  completion  of  the  solicitor*s  fraud  on  the 
Defendant,  nor  before  the  solicitor  had  exposed  himself 
to  suspicion,  had  the  Plaintiff  examined  the  contents  of 
the  parcel  or  packet,  or  ascertained  that  it  did  not, 
besides  the  mortgage,  contain  any  deed  relating  to  the 
JSssex  property.  In  this  omission,  if  omission  it  ought 
to  be  called,  the  Plaintiff  was,  I  think,  for  every  present 
purpose  justified.  What  course  I  should  have  been  dis- 
posed to  take  if  the  solicitor  had  had  another  principal, 
or  there  had  been  another  solicitor  concerned,  it  is 
unnecessary  to  say ;  and  it  is  perhaps  superfluous  to  add 
that  I  view  as  immaterial  between  these  parties  the  cir- 
cumstance that  the  Plaintiff,  when  he  accepted  the 
security  and  received  the  packet  or  parcel,  was  not 
aware,  and  possibly  until  he  examined  the  contents  of 
the  packet  or  parcel  continued  unaware,  of  the  fact 
appearing  on  the  face  of  the  mortgage  that  the  solicitor 
was  himself  the  borrower  and  mortgagor. 

If  there  had  been  on  the  Plaintiff's  part  any  double 

dealing  or  any  want  of  good  faith,  the  case  would  have 

Vol.  II — 4-.  R  R  D  F.J.    been 


586  CASES  IN  CHANCERY. 

I860.        been  open  to  considerations  to  which,  as  the  facts  appear 
tT""  to  be,  it  is  in  my  judgment  not  open. 


Elmci. 


Holding,  therefore,  the  Plaintiff  to  be  not  under  any 
equitable  disability  from  maintaining  ejectment  against 
the  Defendant  and  his  tenants,  and  obtaining  possession 
of  the  properly  in  controversy  as  a  termor,  by  force  of 
the  mortgage,  I  must  hold  him  to  be  entitled  to  maintain 
a  foreclosure  suit  and  the  present  decree  against  the 
Defendant. 

As  to  the  decree^  however,  I  must  qualify  what  I  have 
said  by  the  remark  that  I  think  the  Plaintiff  not  entitled, 
contingently  or  otherwise,  to  an  order  against  the  De- 
fendant for  the  delivery  of  the  deeds  relating  to  the 
estate.  This  is  a  point  which  does  not  seem  at  all  to 
have  been  discussed  at  the  Rolls. 

• 

The  decree  should,  as  I  conceive,  be  so  far  only 
altered ;  the  deposit  being  returned,  and  the  PlaintiflTs 
costs  of  the  appeal  added  to  his  general  costs  of  the 
suit,  so  as  to  be  receivable  by  him  in  case  of  redemption. 

The  Lord  Justice  Turner. 

This  is  one  of  those  unfortunate  cases  in  which  the 
question  is,  by  which  of  two  innocent  persons  a  loss 
resulting  from  the  fraud  of  a  third  person  ought  to  be 
borne,  whether  it  ought  to  fall  upon  the  Plaintiff  the 
mortgagee  or  the  Defendant  the  purchaser?  Fraud 
being  out  of  the  case  on  both  sides,  the  question  depends 
entirely  upon  this,  whether  there  was  gross  and  wilful 
negligence  on  the  part  of  the  Plaintiff  the  mortgagee  in 
not  having  possessed  himself  of  the  title  deeds,  it  being 
now  well  settled  by  many  authorities  that  a  legal  mort- 
gage cannot  be  postponed  by  reason  of  his  not  having 

possession 
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possession  of  the  title  deeds,  unless  there  has  been  fraud  1860. 
or  gross  and  wilful  negligence  on  his  part.  The  case 
was  so  recently  argued  that  it  is  unnecessary  to  state  the 
facts  in  detail.  It  is  sufficient  to  say  that  David  Hughes^ 
a  solicitor,  being  seised  in  fee  of  the  property  in  question, 
made  a  legal  mortgage  of  it  to  the  Plaintiff  for  a  term  of 
years,  and  delivered  to  the  Plaintiff  a  bundle  of  deeds 
tied  up  together,  with  an  envelope  encircling  them,  on 
which  there  was  the  following  indorsement — [His  Lord- 
ship read  the  indorsement] — that  this  bundle  contained 
the  mortgage,  but  did  not  contain  any  of  the  other  deeds 
relating  to  the  property  in  question,  and  that  David 
Hughes,  having  retained  the  title  deeds,  afterwards  sold 
and  conveyed  the  property  to  the  Defendant.  The 
Plaintiff,  it  appears,  never  examined  the  bundle  of  deeds 
which  was  delivered  to  him,  but  placed  it  in  his  iron 
safe.  He  had,  it  seems,  been  a  clerk  to  a  solicitor  some 
twenty  years  ago,  but  at  the  time  when  this  transaction 
occurred  he  was  and  had  for  many  years  been  carrying 
on  business  as  a  linendraper.  He  had  great  confidence 
in  Hughes,  and  placed  monies  in  his  hands  for  investing. 
The  1,000/.  advanced  on  this  mortgage  was  made  up  of 
sums  received  by  Hughes  from  him  or  on  his  account  in 
January  and  April,  1855. 

Some  reliance  was  placed  in  the  argument  on  the 
part  of  the  Defendant  upon  the  confidence  which  the 
Plaintiff  reposed  in  Hughes,  from  which  the  infer- 
ence was  attempted  to  be  drawn  that  the  Plaintiff 
looked  to  Hughes,  and  not  to  the  mortgage,  for  the 
repayment  of  his  money ;  but  the  very  fact  of  the 
mortgage  having  been  required  proves  that  the  confidence 
reposed  in  Hughes  was  not  unlimited,  and  the  Plaintiff 
having  required  a  mortgage  must  of  course  be  assumed 
to  have  intended  to  have  a  perfect  and  sufficient  mort- 
gage.    The  main  argument,  however,  on  the  part  of  the 
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1860.  Defendant  was,  that  there  was  gross  and  wilful  negli- 
gence on  the  part  of  the  Plaintiflfin  not  having  examined 
the  bundle  of  deeds  which  was  delivered  to  him,  and 

ELMBt.  having  trusted  to  the  representation  of  his  solicitor 
appearing  by  the  indorsement,  without  further  inquiry  as 
to  the  deeds,  circumstances  which  it  was  argued  amounted 
to  the  degree  of  negligence  pointed  out  in  the  case  of 
Hewitt  V.  Loosemore ;  and  it  was  further  argued  on  the 
part  of  the  Defendant  that  the  indorsement  did  not 
purport  that  the  bundle  of  deeds  delivered  contained  all 
the  deeds  relating  to  the  property  in  question ;  but  there 
can,  I  think,  be  no  doubt  as  to  the  purport  of  the  in- 
dorsement, and  that  it  amounted  to  a  representation  that 
the  title  deeds  of  this  property  were  contained  in  the 
bundle ;  and  this  representation  having  been  made,  the 
Plaintiff  cannot,  I  think,  be  charged  with  gross  and 
wilful  negligence  for  not  having  inquired  as  to  the  title 
deeds  (which  was  the  negligence  pointed  at  in  Hewitt  v. 
Loosemore),  unless  he  is  chargeable  for  having  trusted 
in  the  representations  of  his  own  solicitor.  I  am  of 
'  opinion  that  we  should  be  going  far  beyond  what  could 
be  justified,  either  upon  principle  or  authority,  if  we  were 
to  charge  the  Plaintiff  with  gross  and  wilful  negligence 
upon  that  ground.  Clients  in  the  ordinary  course  of 
business  trust  their  solicitors,  and  negligence  cannot  be 
imputed  where  the  ordinary  course  of  business  has  been 
observed.  If,  indeed,  we  were  to  charge  the  Plaintiff  on 
this  ground,  the  effect  would  be,  that  in  every  case  where 
a  mortgage  was  taken  by  a  client  from  his  solicitor,  the 
safety  of  the  client  would  require  that  a  separate  solicitor 
should  be  employed  on  his  behalf.  It  is  not  necessary, 
however,  to  reason  upon  this  point,  for  it  seems  to  me  to 
be  concluded  by  the  authority  of  Colyer  v.  Finch  and 
Hoberts  v.  Jones.  It  occurred  to  me  in  the  course  of 
the  argument  that  this  case  might  possibly  be  dis- 
tinguished  upon    this    ground,    that    the    Plaintiff,   as 

appears 
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appears  by  his  affidavit,  believed  that  he  was  taking  the  1860. 
mortgage  from  some  third  person,  and  not  from  Hughes^ 
and  might  be  considered  therefore  to  stand  in  the  same 
position  as  if  Hvghes  had  been  his  solicitor  in  the 
transaction  with  a  third  person,  and  had  not  inquired,  in 
which  case  he  might  perhaps  have  been  chargeable  by 
reason  of  the  neglect  of  Hughes ;  but  on  further  con- 
sideration I  am  satisfied  that  this  view  of  the  case  cannot 
be  supported.  To  adopt  it  would  be  to  decide  the  case, 
not  according  to  the  facts  as  they  actually  stand,  but  as 
they  might  have  stood  if  the  circumstances  had  been 
different,  and  to  do  so  in  ignorance  of  what  the  Plaintiff 
would  have  done  had  he  known  the  true  state  of  the 
case.  I  agree  therefore  that  in  substance  this  appeal 
must  be  dismissed ;  but  there  is  plainly  no  case  for  the 
delivery  of  the  deeds,  and  the  form  therefore  must  be  to 
vary  the  decree  in  that  respect.  I  wish  it  to  be  under- 
stood that,  in  disposing  of  the  case,  we  have  proceeded 
upon  the  agreement  of  the  parties  that  it  should  be  treated 
as  if  a  cross  bill  had  been  filed. 
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1860. 


Dec.  18,  22. 

Before  The 

Lord 
Chancellor 

Lord 
Campbell. 

There  may  be 
a  tpecial  occu- 
pant of  an 
equitable 
estate  pur 
autre  vie. 
Leasehold 
estates  pur 
autre  vie  were 
devised  in 
trust  for  A,, 
bis  heirs, 
sequels  in  right, 
executors,  ad- 
ministrators 
and  assigns. 
A,  survived  the 
devisor,  and, 
being  illegiti- 
mate, died 
vrithout  heirs 
and  intestate, 
living  the  ces- 
tuis  que  vie. 
Held,  that  the 
devised  estates 
passed  under 
the  Wills  Act, 
7  Will.  4  & 
1  Vict.  c.  26, 
to  A/s  admi- 
nistrator (the 
nominee  of  the 
Crown) 


REYNOLDS  v.  WRIGHT. 

rr^HIS  was  an  appeal  from  the  decision  of  the  Master 
■*■      of  the  Rolls  overruling  a  demurrer  to  the  Plain- 
tiff's bill  (a). 

The  material  statements  of  the  bill  were  to  the  effect 
following. 

Lands  at  Hollikersides,  belonging  to  the  see  of  Dur- 
ham, were  in  1832  demised  to  Elizabeth  Shepherd,  her 
heirs  and  assigns,  for  the  lives  of  three  persons  and  the 
life  of  the  survivor. 

Elizabeth  Shepherd,  by  her  will  dated  in  February, 
1844,  devised  and  appointed  all  the  real  estate,  whether 
freehold,  copyhold,  leasehold  for  lives  or  years,  or  of 
whatever  tenure  the  same  might  be,  which  she  was 
seised  or  possessed  of  or  entitled  to,  unto  and  to  the 
use  of  trustees  (whom  she  also  appointed  her  executors), 
their  heirs,  sequels  in  right,  executors,  administrators  and 
assigns  for  ever  according  to  the  different  tenures  or 
natures  thereof  respectively,  in  trust  for  John  Samuel 
Barron,  his  heirs,  sequels  in  right,  executors,  adminis- 
trators and  assigns  for  ever. 

John  Samuel  Barron,  who  was  illegitimate,  survived 
the  testatrix  Elizabeth  Shepherd,  and  died  intestate  in 
1856  without  having  been  married,  and  leaving  the  three 
cestuis  que  vie  named  in  the  lease  of  the  land  at  Holli- 
hersides  him  surviving. 

After 

(fl)  See  Reynolds  v,  Wright,  25  Beav.  100. 
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After  the  death  oi  John  Samuel  Barron,  the  Plaintiflf, 
the  solicitor  for  the  affairs  of  her  Majesty's  treasury,  ob- 
tained a  grant  of  letters  of  administration  of  his  estate 
and  effects  (as  nominee  of  her  Majesty),  and  placed  a 
tenant  at  will  in  possession  of  the  leaseholds  at  Holli- 
kersides. 
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Thereupon  the  trustees  and  executors  of  the  will  of 
Elizabeth  Shepherd  commenced  proceedings  in  eject- 
ment to  recover  possession. 

The  Plaintiff  then  filed  the  bill  in  this  suit  to  restrain 
the  action  of  ejectment,  and  to  this  bill  the  trustees  and 
executors  of  Elizabeth  Shepherd  put  in  the  demurrer 
which  had  been  overruled  at  the  Rolls. 

The  trustees  and  executors  of  the  will  of  Elizabeth 
Shepherd  appealed. 

Mr.  Roundell  Palmer^  Mr.  Anderson  and  Mr.  Haddan, 
for  the  Appellants. 

It  is  admitted  on  both  sides  that  the  estate  of  John 
Samtiel  Barron  in  the  leaseholds  in  question  was  an 
equitable  one ;  and,  also,  that  had  it  been  possible  for 
him  to  have  left  an  heir,  the  heir  would  have  taken  as 
special  occupant.  Here  the  legal  estate  of  the  premises 
is  in  the  Appellants;  and  as  there  can  be  no  special 
occupancy  of  an  equitable  estate,  the  Plaintiff  has  no 
locus  standi  in  a  Court  of  Equity. 

They  referred  to  Blacks.  Com.  (a) ;  Vin.  Abr,  tit. 
**  Occvpant ;''  Bac.  Abr.  tit.  ^*  Estate  for  Life  and  Oc- 
cupancy;''  Burgess  v.  Wheate{b);  Low  v.  Barrow  {c); 

Jones 


(a)   Vol.  2,  p.  260. 
(6)  1  Eden,  177. 


(c)  3  P.  Wms.  262. 
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RsTKOLDf 
V, 

Wriobt. 


Jones  ▼.  Goodchild  (a) ;  Zouch  v.  Farse  (b) ;  Doe  d. 
Blake  y.  Luxton  (c) ;  Atkinson  v.  Baker  {d )  ;  Bear- 
park  y.  Hutchinson  {e);  Wall  y.  Byrne  (f);  Rawlinson 
Y.  Duchess  of  Montague  (g) ;  Doe  d.  Lewis  v.  I^etoisiji). 


Mr.  TTicAcw*,  for  the  Plaintiff. 

By  reason  of  the  illegitimacy  of  John  Samuel  Barron 
and  his  having  no  child^  his  administrator,  being  ex- 
pressly named  in  the  devise  to  him,  is  entitled  as  special 
occupant ;  Lewis  v.  Lewis  (A).  The  Wills  Act,  7  WUL  4 
&  1  Vict.  c.  26,  s.  t3,  treats  special  occupancy  as  applying 
to  equitable  estates.  But  if  not  entitled  as  special  oc- 
cupant, the  Plaintiff  is  clearly  so  under  the  Statute  of 
Wills,  7  Will  4  &  1  Vict.  c.  26,  the  6th  section  of  which 
provides,  that  in  case  there  shall  be  no  special  occupant 
of  any  estate  pur  autre  vie,  it  shall  go  to  the  executor  or 
administrator  of  the  party  that  held  the  estate  thereof 
by  virtue  of  the  grant. 


Mr.  Palmer,  in  reply. 

The  Master  of  the  Rolls*  decision  turns  upon  the 
words  of  the  6th  section  of  the  Wills  Act,  which  have 
been  just  cited;  but  he  observed  that,  if  the  question 
had  arisen  before  the  passing  of  that  act,  it  would  have 
been  a  question  whether,  under  the  Statute  of  Frauds, 
the  Plaintiff  could  have  succeeded.  The  same  words, 
however,  are  to  be  found  in  both  statutes.  Here  no 
devise  was  made  by  John  Samuel  Barron  of  the  estates 
pur  autre  vie,  and  he  left  no  heir.  The  Appellants, 
therefore,  as  the  holders  of  the  legal  estate,  are  entitled 

to 


(fl)  3  P.  Wmt.  33. 
(h)  7  East,  186, 193. 

(c)  6  Term  Rep.  289. 

(d)  4  Term  Rep.  229. 

(e)  7  Bing.  179. 


(f)  2  Jo.  <J  t«M18. 
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to  claim  the  premises  for  their  own  benefit.  The  words, 
**  in  case  there  be  no  special  occupant/'  mean  in  case  no 
special  occupant  is  pointed  out  in  the  grant  at  all,  i.e.  in 
case  there  are  no  words  of  limitation  in  the  grant  at  all. 
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Rbtnoldi 

V. 

Wright. 


Judgment  reserved. 


The  Lord  Chancellor. 

In  the  judgment  of  the  Master  of  the  Rolls  in  this 
case,  as  reported,  there  is  a  slip  in  supposing  that  the 
legislative  enactment  relied  upon  was  first  introduced  by 
the  Wills  Act,  7  Will.  4  &  1  Vict.  c.  26.  A  great  deal 
too  much  was  made  of  this  in  the  argument  at  the  bar  on 
the  part  of  the  Appellants ;  for  the  same  construction  is 
to  be  put  upon  the  several  sections  of  this  statute  re- 
spectively, whether  they  contain  new  matter  or  are  re- 
enactments  by  way  of  consolidation. 


Dec.  22. 


The  only  question  distinctly  made  on  behalf  of  the 
Appellants  is,  whether  the  6th  section  of  the  Wills  Act 
applies  to  equitable  estates  in  land,  and  this  is  answered 
by  the  3rd  section  of  the  Wills  Act,  which  expressly 
says  that  "  it  shall  be  lawful  for  every  person  to  devise, 
bequeath,  or  dispose  of,  by  his  will  executed  in  manner 
hereinafter  required^  all  real  estate  and  all  personal  estate 
which  he  shall  be  entitled  to,  either  A  law  or  in  equity, 
at  the  time  of  his  death.**  Therefore  I  cannot  doubt 
that  there  may  be  a  special  occupant  of  an  equitable 
estate  pur  autre  vie,  although  the  legal  estate  be  in  the 
trustee. 


So  much  being  premised,  all  that  is  laid  down  by  the 
Master  of  the  Rolls  seems  to  me  inevitably  to  follow 

from 
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1860.       from  the  onlj  constnicdon  thtt  can  be  pal  opcm  Ibe  6th 
section. 

Elizabeth  Shepherd,  lessee  of  lands  to  her  and  her 

heirs  and  assigns  for  three  lives  and  the  life  of  the  sur- 
vivor, devised  the  property  to  two  trustees  in  trust  for 
John  Samuel  £arron,  his  heirs  and  assigns.  JBamm 
dies  living  the  cestuis  que  vie.  Now  if  Barron  had 
died  intestate,  leaving  an  heir,  the  heir  of  Barron  would 
have  been  entitled  to  enter  as  special  occupant.  This,  I 
think,  was  not  denied  on  the  part  of  the  Appellants. 
Barron  was  illegitimate,  and  died  intestate,  without  ever 
having  been  married,  and  therefore  necessarily  without 
an  heir.  Does  not  the  6th  section,  after  providing  for  the 
case  of  special  occupancy,  go  on  expressly  and  clearly 
to  provide  for  this  very  case  where  there  can  be  no 
special  occupancy?  ''And  in  case  there  shall  be  no 
special  occupant  of  any  estate  pur  autre  vie,  whether 
freehold  or  customary  freehold,  tenant  right,  customary 
or  copyhold,  or  of  any  other  tenure,  and  whether  a  cor- 
poreal or  incorporeal  hereditament,  it  shall  go  to  the 
executor  or  administrator  of  the  party  that  had  the  estate 
thereof  by  virtue  of  the  grant."  Here,  upon  the  death 
of  the  grantee  of  a  subsisting  estate  pur  autre  vie,  there 
is  no  special  occupant,  and  there  can  be  no  special 
occupant.  What  is  to  become  of  this  estate  ?  We  need 
not  speculate  whether,  irrespective  of  the  statute,  it 
might  be  seised  by  any  stranger  as  a^general  occupant, 
or  what  would  become  of  it.  The  statute  says  "  it  shall 
go  to  the  executor  or  administrator  of  the  party  that  had 
the  estate  thereof  by  virtue  of  the  grant."  Who  had  this 
estate  by  virtue  of  the  grant? — The  deceased  possessor 
Barron^  who  had  the  estate  by  virtue  of  the  will  of 
Elizabeth  Shepherd,  Who  was  his  personal  represen- 
tative?— Reynolds  the  Plaintifi^  to  whom  administration 
has  been  granted.     It  is  quite  immaterial  in  this  case 

that 


Reynold! 
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that  administration  is  granted  to  Reynolds  on  behalf  of  I860, 
the  Crown.  His  rights  are  the  same  as  if  administration 
had  been  granted  to  him  as  a  creditor  of  the  deceased. 
Reynolds  being  the  administrator  of  Barron,  and  Barron  Wright. 
being  the  party  that  had  the  estate  by  virtue  of  the  grant, 
to  whom  else  can  it  go?  The  intention  of  the  legis- 
lature clearly  was  to  prevent  the  scramble  that  might 
have  occurred  from  a  competition  of  general  occupants, 
and  to  secure  the  property  to  those  who  would  be 
entitled  to  the  personal  estate  of  the  grantee  of  the  lease 
pur  autre  vie. 

The  Appellants*  counsel,  being  unable  to  put  any  other 
construction  on  the  clause,  were  driven  to  contend  that 
it  does  not  apply  to  an  equitable  interest,  where  there 
are  trustees  in  whom  a  legal  estate  is  vested,  and  who 
may  be  supposed  to  be  in  the  occupation  of  the  land. 
But  this  is  wholly  untenable,  and  is  inconsistent  with 
what  I  understood  to  be  admitted,  that  if  Barron  had 
led  an  heir,  his  heir  would  have  been  entitled  to  enter  as 
special  occupant. 

Having  carefully  examined  all  the  cases  relied  upon 
by  the  Appellants,  I  do  not  think  that  the  decision  in  any 
of  them  touches  this  case,  except  the  decision  in  Doe  v. 
Lewis  (a),  and  this  decision  seems  to  me  to.  be  in  favor 
of  the  Respondent.  A  lessee  of  lands  demised  to  him, 
his  heirs  and  assigns  pur  autre  vie,  devised  them  for  the 
residue  of  the  term  to  J.  S.  and  his  assigns.  J.  S,  dying 
intestate,  the  question  was,  which  was  entitled,  the  heir 
or  the  executor  of  J,  S.  ?  And  the  Court  of  Exchequer 
unanimously  held,  that  J.  S.  having  made  no  assignment, 
the  case  fell  within  the  express  words  of  the  12th  section 
of  the  Statute  of  Frauds  (from  which  the  6th  section  of 

the 
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1860.       the  late  Wills  Act  is  copied),  providing  that,  in  case 
_.  there  shall  be  no  special  occupant,  "  it  shall  so  to  the 

Reynolds  ,  '^  r       >  © 

V.  executors  or  administrators  of  the  party  that  had  the 

Wrioht.      ggj^j^  thereof  by  virtue  of  the  grant." 

I  am,  therefore,  clearly  of  opinion  that  the  decree  of 
the  Master  of  the  Rolls  was  right,  and  that  the  appeal 
must  be  dismissed  with  costs. 


HOLROYD  V.  MARSHALL. 

Dfc.  8, 10,  22. 

Before  The     fT^HlS  was  an  appeal  from  a  decision  of  Vice-Chan* 

Chancellor  cellor  Stuart,  that  the  Plaintiffs,  as  equitable  as- 

Lord         signees  by  way  of  mortgage  of  machinery  to  be  fixed  or 

Where  equi-     pJ^ced  during  the  continuance  of  the  security  upon  the 

table  assignees  mortgaged  premises,  was  entitled  to  priority  over  a  judg- 
of  chattels  to  ^         j-.  i       i.    j   *^  i  •  j 

be  subse-  ment  creditor  who  had  taken  possession  under  an  exe- 

quently  ac-         cution. 
quired  had 
neglected  to 

ftrT^th***^  i/a/we«  Taylor,  a  manufacturer  of  Hayes*  MiU,  near 

chattels  by  any  Halifax,  had  been  employed  by  the  Plaintiffs  Messrs. 
?o  tekine^p^^^  JHoZroyd,  stuff  merchants  of  Leeds,  to  manufacture  for 
session  before  them  damask  goods  previously  to  his  bankruptcy  in  Sejh- 
were  uken  tember,  1858.  The  machinery  of  his  mill  having  been  put 
under  an  ex-  yp  {q^  sale  by  his  assignees  in  bankruptcy,  was  purchased 
that  the  title  of  by  Messrs.  Holroyd,  who  were  Plaintiffs.  By  an  inden- 
the  execution     ^^^^  ^^^^^  ^^ie  20th  September,  1858,  made  between  the 

creditor  was  to  /-  »  ' 

be  preferred.      Plaintiffs  the  Messrs.  Holroyd  of  the  first  part,  James 

Taylor  of  the  second  part,  and  Isaac  Brunt,  warehouse- 
man of  Leeds,  a  trustee,  of  the  third  part,  after  reciting 
that  James  Taylor  was  tenant  of  a  mill,  buildings  and 
appurtenances,  and  that  the  machinery,  implements,  &c. 
specified  in  the  schedule  thereto  were  fixed  or  placed  on 

the 
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the  premises  and  belonged   to   the   Plaintifis  Holroyd        I860, 
absolutely ;  and  that  Taylor  had  agreed  for  the  purchase 
of  the  said  machinery,  implements,  &c.  for  5,000/.,  but,  ^ 

being  unable  then  to  pay  the  purchase-money,  it  had  been  Marshall 
agreed  that  the  same  should  be  secured  in  manner  there- 
inafter expressed :  it  was  witnessed,  that  the  Plaintiffs 
Holroyd,  by  the  direction  of  James  Taylor,  assigned  to 
Isaac  Brunt  all  the  machinery,  implements,  &c.  specified 
in  the  schedule  thereto,  upon  trust  for  James  Taylor, 
until  demand  of  payment  of  the  5,000/.  and  interest, 
and  if  he  should  pay  to  the  Plaintiffs  Holroyd  the 
5,000/.  and  interest,  to  James  Taylor  absolutely ;  but, 
in  case  of  default  in  payment,  upon  trust  to  sell  the 
said  premises  and  apply  the  proceeds  in  satisfaction  of 
the  Plaintiffs*  claim  under  their  security.  The  deed 
contained  a  proviso  that  all  the  machinery,  implements, 
&c.  which,  during  the  continuance  of  the  security, 
should  be  fixed  or  placed  on  the  premises  in  addition 
to  or  substitution  for  the  machinery  specified  in  the 
schedule,  should,  during  the  continuance  of  the  security, 
be  subject  to  the  trusts  thereby  declared  concerning  the 
premises :  and  that  Taylor  would  do  all  acts  for  assuring 
such  added  or  substituted  machinery  accordingly. 

This  deed  was  registered  as  a  bill  of  sale. 

The  Plaintiffs,  the  Messrs.  Holroyd,  becoming  dis- 
satisfied with  Taylor's  conduct,  on  the  2nd  April,  1859, 
demanded  payment,  and  on  default,  took  or  attempted  to 
take  possession  of  all  the  machinery,  implements,  &c.  in 
the  mill,  and  with  the  consent  of  Brunt  advertised  them 
for  sale  by  auction. 

It  was  alleged  by  Preller,  the  principal  Defendant, 
who  was  an  execution  creditor  of  Taylor,  that  at  the 
time  of  this  attempt  the  sheriff  of  Yorkshire  was  already 

in 
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in  possession  under  a  fi.  fa.  issued  by  himself  {Prdler). 
Messrs.  Holroyd,  however,  assumed  to  act  as  if  they  had 
actually  taken  possession  of  the  machinery,  and  proceeded 
to  a  sale  of  the  whole  of  the  machinery,  implements,  dec 
on  the  premises  by  auction.  Their  right  to  the  machinery 
on  the  premises  at  the  date  of  the  deed  was  not  disputed, 
but  during  the  sale  the  sheriff  took  forcible  possession  of 
certain  machinery,  implements,  &c.  which  had  been 
added  to  and  substituted  for  machinery  specified  in  the 
schedule  to  the  indenture  by  James  Taylor  since  the 
execution  of  that  indenture.  The  bill  was  filed  by  the 
Messrs.  Holroyd  and  Isaac  Brunt  against  the  sheriff, 
and  execution  creditor,  and  James  Taylor^  to  restrain  pro- 
ceedings under  the  fi.  fa.,  and  the  question  was  as  to  the 
Plaintiffs'  right  to  this  added  and  substituted  machinery. 


The  evidence  as  to  the  question  of  priority  of  posses- 
sion of  the  machinery,  implements,  &c.  was  conflicting. 
It  is  detailed  in  the  report  of  the  case  below  (a),  and  is 
summed  up  in  his  Lordship's  judgment. 


Mr.  Malins  and  Mr.  Youl  for  the  Plaintiffs. 

Property  not  yet  acquired,  or  an  interest  in  property 
which  has  not  yet  come  into  existence,  is  in  this  Court 
bound  by  assignment  just  as  much  as  if  it  had  been  in 
the  possession  of  the  assignor  at  the  date  of  the  assign- 
ment ;  Douglas  v.  Russell  (A) ;  Curtis  v.  Auber  (c) ; 
Lyde  v.  Mynn{d);  Hobson  v.  Trevor  {e)\  and  the 
interest,  when  it  comes  into  existence,  will  at  once 
become  subject  to  the  contract ;  Metcalfe  v.  The  Arch- 
bishop of  York  (/) ;  Newlands  v.  Paynter  {g) ;  and  the 


same 


(a)  2  Gif  285—287. 
{h)  4  Sim.  524;   1   M.  ^  K, 
488. 

(c)  1  Jac.  if  W.  526. 

(d)  1  Myt.  4*  K.  683. 


(f)  2  P.  Wmi,  191, 

(/)  6  Sim,  224 ;  1  Myl.  4  Cr. 
547. 

(g)  4  Myl.  i  C.  408. 
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same  rule  prevails  at  law ;  Cheddell  v.  Galsworthy  (a). 
The  evidence  shows  that  Taylor  was  in  possession  as 
agent  for  the  Plaintiffs  at  the  time  of  and  prior  to  the 
levy  by  the  sheriff.  That  being  so^  the  Plaintiffs  are 
clearly  entitled  to  the  priority  claimed  by  them  ;  Langton 
V.  Horton  (b) ;  Brace  v.  The  Zhchess  of  Marlborough  (c); 
Martindale  v.  Booth  (<2). 


1860. 

HOLROTD 

Marirall. 


Mr.  Bacon  and  Mr.  Wichens  for  the  sheriff. 

Mr.  Amphlett  and  Mr.  Hohhouse  for  the  Defendant 
Preller. 

We  do  not  question  the  proposition  that  the  equitable 
charge  is  sufficient  as  between  the  assignor  and  the 
assignee  to  pass  chattels  afterwards  coming  into  exist- 
ence; but  we  maintain  that  as  against  the  judgment 
creditor  the  mortgagees  have  lost  all  right  to  priority  by 
not  taking  possession  before  the  jus  tertii  was  perfected 
by  the  levy.  That  is  the  rule  both  in  equity  and  at  law; 
Congreve  v.  Evetts{e);  Hope  v.  Hayley{f)\  Mogg  v. 
Baker  {g) ;  Metcalfe  v.  Archbishop  of  York  (A) ;  Whit- 
worths,  Oaugain(i)\  Newlands  v.  Paynter{k);  Taylor 
V.  Wheeler  (/) ;  Carr  v.  Allatt  (wi) ;  Lunn  v.  Thornton  (n) ; 
Langton  v.  Horton  (i).  Though  Taylor  was  in  posses- 
sion at  the  time  of  the  levy,  it  was  not  as  agent  for  the 
Plaintiffs,  but  in  his  own  right.  He  was  carrying  on 
the  business  on  the  premises  not  as  agent  for  the  Plain- 
tiffs but  for  himself.     When,  therefore,  the  sheriff  entered 

and 
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1860.  and  seised  the  machinery  possession  had  not  been  taken 
by  the  Plaintiffs,  and  the  judgment  creditor  is  clearly  en- 
titled to  priority.  Assuming  for  the  sake  of  argument  that 
Marshall,  ^^le  Plaintiffs  are  right  both  upon  the  law  and  the  facts 
of  the  case,  their  title  then  would  be  complete  in  law, 
and  there  was  no  reason  for  applying  to  a  Court  of 
Equity.  The  bill  ought,  even  on  that  assumption,  to 
have  been  dismissed. 

They  cited  also  Wilmot  v.  Pike  {a). 

Mr.  Youl  in  reply. 

The  contention  that  as  against  the  jus  tertii  equity 
will  not  give  effect  to  an  equitable  title  to  a(\er-acquired 
moveable  chattels  is  not  borne  out  by  the  authorities. 
Newlands  V,  Paynter(Jb)\  Bennett  x.  Cooper (c);  Lang- 
ton  V.  Norton  {d),  are  authorities  to  the  contrary.  In 
the  cases  cited  at  law,  the  deed  of  assignment  contained 
an  express  licence  to  seize,  and  the  possession  was  re- 
ferred not  to  the  equitable  assignment  but  to  the  licence 
to  seize.  A  licence  to  seize  would  have  been  of  no  avail 
in  equity.  In  the  present  case  there  is  no  such  licence, 
and  it  was  necessary  therefore  to  apply  to  a  Court  of 
Equity.  In  every  case  where  the  contract  has  been  be- 
tween persons  claiming  by  way  of  equitable  lien,  and  a 
judgment  creditor  of  the  debtor,  the  decision  has  been 
in  favor  of  the  former.  The  judgment  creditor  can  only 
take  that  which  is  the  property  of  his  debtor,  that  is,  only 
the  equity  of  redemption  of  the  prior  equitable  charge. 

Judgment  reserved. 


The 
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The  Lord  Chancellor. 

If  (as  the  Vice-Chancellor  assumed)  possession  had 
been  taken  of  the  machinery  in  question  by  an  agent  of 
the  Plaintiffs  before  the  sherifTs  officer  entered  and 
seised  ihe  property  under  the  fieri  facias,  I  should  have 
had  no  difficuhy  in  affirming  the  decree.  Although 
Taylor  had  no  interest  in  this  machinery  when  the  bill 
of  sale  was  executed,  yet  by  virtue  of  that  deed  the 
Plaintiffs  acquired  a  right  to  have  the  after-acquired 
machinery  which  Taylor  purchased  assigned  to  them, 
and  if  they  had  taken  actual  possession  of  it  by  their 
agent,  the  property  would  have  vested  in  them;  they 
would  have  had  jus  in  re  superinduced  upon  jus  ad  rem, 
this  being  all  they  before  had.  Under  these  circum- 
stances, the  subsequent  seizure  of  the  sheriff^  would  have 
been  clearly  wrongful. 

But  the  possession  relied  upon  by  the  Vice-Chancellor 
seems  to  me  to  be  wholly  insufficient,  for  it  was  the  pos- 
session of  Taylor,  the  assignor,  who  cannot  be  considered 
the  agent  of  the  assignees  for  this  purpose. 

An  ineffectual  attempt  is  now  made  to  show  by  the 
affidavits  that  Buckley  and  Sharp,  specially  employed 
by  the  Plaintiffs,  took  possession  of  the  machinery  before 
the  sheriff*'s  officer.  But  the  possession  by  Buckley  and 
Sharp  was  not  earlier  than  the  30th  of  April,  18G0,  and 
before  then,  viz.,  on  the  14th  of  April  preceding,  the 
sheriff'V  officer  had  entered  under  the  fi.  fa.  tested  the 
13th  of  April,  and  a  man  was  put  in  possession  of  the 
machinery  on  behalf  of  the  sheriff*.  In  answer  to  an 
allegation  in  the  Defendants*  affidavits,  that  the  man  con- 
tinued in  possession  for  the  sheriff",  it  is  sworn  in  an 
affidavit  for  the  Plaintiffs,  that  on  the  30th  of  April  no 
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one  was  seen  to  be  in  possession  on  Taylor  s  premises 
under  the  execution.  But  although  there  may  not  have 
been  such  a  person  in  possession  when  Buckley  and  Sharp 
entered,  the  right  of  the  judgment  creditor  would  not  be 
defeated  by  the  sherifTs  officer  after  he  had  once  been  in 
possession  going  for  some  hours  to  a  neighbouring  public* 
house  to  refresh  or  amuse  himself. 


The  result  of  the  evidence  therefore  I  find  to  be  tiiat 
Taylor  the  assignor  remained  in  possession  of  the  addi- 
tional machinery  from  the  time  when  he  purchased  it  till 
the  1 4th  of  April,  that  the  sheriff's  officer  then  seized 
and  kept  possession  of  it,  and  that  the  Plaintiffs  did  not 
try  to  take  possession  till  afler  the  sheriS^s  officer  was 
so  in  possession. 

Upon  this  state  of  facts  the  Plaintiffs*  counsel  have 
strenuously  contended  before  me  that  they,  under  their 
equitable  title,  are  to  be  preferred  to  the  judgment  cre- 
ditor. Mr.  Malins  drew  a  legitimate  consequence  from 
this  doctrine,  that  although  the  sheriff  would  be  excused 
if,  before  the  claim  of  the  assignees,  he  had  seized  and 
sold  the  goods,  and  paid  over  the  proceeds  to  the  judg- 
ment creditor,  the  equitable  assignees  might  still  follow 
the  proceeds  in  the  hands  of  the  judgment  creditor,  and 
maintain  an  action  against  him  for  money  had  and 
received  to  recover  the  amount. 


But  I  am  of  opinion,  that  notwithstanding  the  equitable 
title  of  the  Plaintiffs  to  this  property,  as  they  had  not 
perfected  their  title  to  it  by  any  intervening  act  before 
possession  taken  under  the  execution,  the  judgment  cre- 
ditor is  to  be  preferred.  Till  possession  taken  by  the 
Plaintiffs  they  had  only  jus  ad  rem.  The  property 
remained  in  the  judgment  debtor,  and  the  machinery  was 

part 
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part  of  his  goods  and  chattels  liable  to  be  taken  under        1860. 
the  fi.  fa.  ^^^"^^^^ 

HOLROYO 
V. 

My  judgment  rests  upon  Lord  Bacon's  maxim,  "  Licet  arshall. 
dispositio  de  interesse  futuro  sit  inutilis,  tamen  fieri 
potest  declaratio  praecedens  quae  sortiatur  eSectum  inter- 
veniente  novo  actu."  Before  any  subsequent  act  is  done 
the  assignment  gives  an  equitable  interest  as  between 
assignee  and  assignor,  but  a  legal  interest  subsequently 
bon&  fide  acquired  before  possession  taken  by  the 
equitable  assignee  shall  prevail.  I  must  further  observe, 
that  although  the  term  *'  equitable  assignee**  is  here  used, 
he  cannot  be  considered  the  assignee  in  equity  of  par- 
ticular specific  goods  so  as  to  make  the  assignor  the 
bailee  of  these  goods  or  holder  of  them  as  trustee  for 
the  supposed  assignee.  A  bill  of  sale  in  this  form,  as  far 
as  non-existing  goods  are  concerned,  is  only  executory, 
and  only  gives  the  supposed  assignee  an  equitable  right 
to  have  the  after-acquired  goods  assigned  to  him. 

It  is  admitted  that  the  supposed  equitable  assignee 
who  had  not  taken  possession  could  not  prevail  against 
a  subsequent  bon&  fide  purchaser  of  the  goods,  or  of  a 
person  who  bona  fide  advanced  money  upon  an  assign- 
ment of  them  as  security.  But  the  distinction  is  taken 
between  such  a  purchaser  or  mortgagee  and  an  execu- 
tion creditor.  As  the  legal  title  unquestionably  remains 
in  the  assignor  after  the  supposed  equitable  assignment, 
the  onus  probandi  lies  on  the  party  disputing  the  right 
of  the  execution  creditor  to  be  satisfied  from  the  goods 
and  chattels  of  his  debtor.  No  authority  is  produced 
in  favor  of  the  preferable  claim  of  the  equitable  assignee, 
and  the  authorities  when  examined  appear  to  support  the 
claim  of  the  execution  creditor.  The  Defendants  cannot 
cite  as  conclusive  the  recent  decision  of  the  Court  of 

S  S  2  Queen's 
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Queen's  Bench  in  Hope  v.  Hayley  (a),  when  I  had  the 
honor  to  preside  as  Chief  Justice  of  that  Court,  for 
there  only  legal  rights  were  to  be  considered,  and  con- 
sistently with  that  decision  the  equitable  assignee  may 
succeed  against  the  execution  creditor.  But  in  Mogg  y. 
Baker  {Jb\  it  seems  to  be  laid  down  that  both  in  equity 
and  at  law  till  possession  is  taken  by  an  equitable 
assignee  the  legal  estate  shall  be  preferred.  In  Congreve 
V.  Evetis  (c),  where  the  conflicting  rights  of  an  equitable 
assignee  and  a  judgment  creditor  are  considered.  Lord 
Wensleydale^  then  a  judge  of  that  Court,  intimates,  that 
it  was  only  in  respect  of  the  equitable  assignee  having 
actually  taken  possession  that  his  claim  could  be  sus- 
tained, and  he  adds,  '*  If  the  authority  given  by  the 
debtor  by  the  bill  of  sale  had  not  been  executed,  it 
would  have  been  of  no  avail  against  the  execution.  It 
gave  no  legal  title,  nor  even  an  equitable  title,  to  any 
specific  goods;  but  when  executed,  not  fully  and  entirely, 
but  only  to  the  extent  of  taking  possession  of  the  grow- 
ing crops,  it  is  the  same,  in  our  judgment,  as  if  the 
debtor  himself  had  put  the  Plaintiff  in  actual  posses- 
sion of  these  crops."  "  As  to  future  crops,  the  bill  of 
sale  required  an  actual  seizure  and  sale  to  give  it  opera- 
tion/' 


Lavgton  v.  Horton  (d)  is  the  decision,  upon  this  sub- 
ject, of  Vice-Chancellor  Sir  James  Wigram,  a  con- 
summate equity  Judge,  and  he  prefers  the  equitable 
assignee  to  the  judgment  creditor,  solely  on  the  ground 
that  the  equitable  assignee  had  taken  possession  of  the 
subject  matter  assigned  before  the  execution.  He  says, 
'*  1  have  always  understood  the  rule  to  be,  that  if  the 

equitable 


(o)  5  EIL  Sr  BL  830. 
{b)  3  M.^  W.  195. 


(c)  10  Exck.  298,  308,  309. 
{d)  1  Hare,  549,  561. 
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equitable   owner  or  incumbrancer  has  done  enough  to 
perfect  his  equitable  title  he  has  the  better  right.*' 

If  the  rights  of  the  equitable  assignee,  who  has  not 
taken  possession,  were  such  as  Mr.  Malins  contends  for, 
it  does  seem  strange  that  till  now  we  have  no  instance  of 
an  equitable  assignee  filing  a  bill  to  restrain  the  sheriff 
from  selling  under  a  fi.  fa.,  and  we  have  as  yet  no  in- 
stance of  an  equitable  assignee  bringing  an  action  for 
money  had  and  received,  to  recover  from  the  execution 
creditor  the  proceeds  of  the  execution,  which  he  has  re- 
ceived from  the  sheriff. 


Marshall. 


I  must,  therefore,  adjudge  that  the  decree  of  the  Vice- 
Chancellor  be  reversed,  and  that  the  bill  be  dismissed 
with  costs. 
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BRIGHT  V.  LEGERTON. 

rriHIS  was  an  appeal  from  the  decision  of  the  Master 
of  the  Rolls  dismissing  the  bill  of  a  cestui  que 
trust  under  an  express  trust  against  the  representatives 
of  his  deceased  trustee  after  twenty  years'  delay,  on  the 
ground  that  the  delay  was  not  accounted  for  (a). 


Dec,  20,  21. 

1861. 
Jan,  11. 

Before  Tke 

Lord 
Chancellor 

Lord 
Campbell. 

A  letter  written 
by  a  deceased 
solicitor,  pro- 
as'the  solicitor       The    suit    was  instituted   to    enforce  a  claim  of  the 

of  a  particular    Plaintiff  Joseph  Bright^  to  the  produce  of  certain  real 
indi?idual,  .  i        i         .n     i-  i  • 

held  not  re-       estates,  and  to  certain  surplus  rents  under  the  will  of  his 

?en^^*  ai"  *'''"  uncle  William  Bright,  who  died  in  1822,  having  by  his 

having  been  will  devised  his  real  estate,  consisting  of  certain  parcels 

authority^of  *  ^^  \^^At   houses   and    cottages,  to  Jeremiah   Pledger, 

that  individual,  Samuel  Legerton  and  JElias  Newman,  in  trust  to  apply 

me^Iy  that  ^^^  rents  and  profits  in  payment  of  an  annuity  till  a  child 

there  was  such  ^f  one   of  his  two  brothers  should  reach   the  age  of 

practice  at  the  twenly-one   years,   then  to   be   sold  and  the   proceeds 

time,  that  the  invested  for  payment  of  the  annuity  and  for  the  benefit 

letter  was  in  *^  -^  •'  ^  ^ 

his  hand-  of  the  children  of  his  two  brothers,  these  children  being 

entitled  to  the  surplus  of  the  rents  and  profits  which 
should  accrue  between  the  death  of  the  testator  and  the 
sale. 

(a)  See  Bright  v.  Legerton  {No.  1),  29  Beav,  66. 

One 


writing,  and 
that  it  came 
from  the  cus- 
tody of  the 
person  to 
whom  it  pur- 
ported to  be 


addressed ; 

and  held  that,  in  order  to  render  the  letter  receivable,  it  must  be  proved  aliunde  that 
the  writer  had  been  duly  authorized  by  the  individual  for  whom  he  professed  to  act 
as  solicitor. 

Where  bills  of  costs  of  a  deceased  solicitor  to  trustees  introduced  the  name  of  the 
cestui  que  trust  as  having  been  personally  present  when  the  business  was  transacted, 
and  the  bills  had  been  paid  by  the  trustees  and  allowed  in  their  settlement  of  accounts 
with  the  cestui  que  trust,  held  that  the  bills  were  admissible  in  evidence  against  the 
cestui  que  trust  in  a  suit  instituted  by  him  upwards  of  twenty  years  afterwards  against 
the  trustees. 

The  doctrine  that  where  there  is  an  express  trust  lapse  of  time  is  not  material,  held 
not  to  apply  in  a  case  in  which  there  haci  been  gross  laches  on  the  part  of  the  cestui 
que  trust 


CASES  IN  CHANCERY. 

One  brother,  Josias,  had  no  children,  the  other 
brother,  John,  had  two  children,  the  Plaintiff  and  a 
daughter  married  to  a  Mr.  Morse, 

The  Plaintiff  attained  the  age  of  twenty-one  in 
January,  1839. 

Pledger  had  renounced  the  trust  under  the  will,  and 
one  Larcher  was  appointed  trustee  in  his  stead.  New- 
man died  in  November,  1836.  Samuel  Legerton  and 
Larcher  managed  the  estates,  applying  the  rents  and 
profits  as  far  as  they  would  go  in  payment  of  the  annuity 
till  July,  1839,  when  they  sold  the  estates  as  directed 
by  the  will,  and  invested  the  proceeds  in  the  £3  per 
Cents.  Samuel  Legerton  died  in  1844,  leaving  the 
Defendant  Matilda  Legerton  his  widow,  his  executrix. 
Newman,  the  trustee,  having  died  in  1836,  left  the 
Defendants  Augustus  and  Frederick  T,  Veley  his  exe- 
cutors. Larcher,  the  trustee,  having  died  in  1851,  left 
the  Defendant  John  Jackson  Larcher  his  executor. 

Mr.  Parker,  a  solicitor,  acted  for  the  trustees  from 
the  death  of  the  testator  till  after  the  sale  of  the  estates, 
the  investment  of  the  proceeds  and  the  supposed  settle- 
ment of  the  accounts  between  the  trustees  and  the  two 
cestuis  que  trust.     He  soon  after  died. 

Harriet  O.  Hinson,  the  annuitant,  died  in  October^ 
1856. 

The  bill  was  filed  in  August,  1859.  It  sought  an 
account  of  the  rents  and  profits  of  the  estates  from  the 
death  of  the  testator  in  December,  18^,  till  the  estates 
were  sold  in  July,  1839,  but  did  not  allege  that  the 
trustees  had  received  anything  which  they  had  not 
debited  themselves  with  and  satisfactorily  accounted  for 
to  the  cestuis  que  trust.     The   grievance  of  which  it 

complained 
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complained  was,  that  th^y  did  not  properly  manage  the 
estates  and  collect  the  rents.  It  contained  no  charge  of 
fraud  against  them,  nor  any  allegation  that  any  of  them 
derived  any  personal  advantage  from  the  supposed  mis- 
management. The  bill  alleged  that  from  the  time  of 
the  death  of  the  testator  down  to  Michaelmas^  1839,  the 
time  fixed  for  the  completion  of  the  sale,  the  trustees 
neglected  and  omitted  to  raise,  as  they  might  and  ought 
to  have  done,  sums  (which  it  specified)  over  and  above 
the  monies  accounted  for  in  respect  of  the  rents  and 
profits  which,  from  the  wilful  neglect  and  default  of  the 
trustees,  had  been  lost  to  the  estate  of  the  testator,  and 
it  prayed  that  an  account  might  be  taken  of  the  rents 
and  profits  of  the  real  estate  of  the  testator,  neglected 
and  omitted  to  be  received  by  Samuel  Legerton^  New- 
man and  Larcher,  or  any  or  either  of  them,  and  which, 
but  for  the  wilful  neglect  or  default  of  them,  or  any  or 
either  of  them,  might  have  been  received,  and  of  the 
interest  which  has  accrued  due  in  respect  of  such  rents 
and  profits. 


In  explanation  of  his  delay  in  instituting  the  suit,  the 
Plaintift'alleged  that,  in  October,  1858,  he  had  for  the  first 
time  discovered  the  default  of  the  trustees,  in  the  course 
of  proceedings  in  another  suit  of  Bright  v.  Larcher  (a), 
in  which  all  the  circumstances  were  disclosed. 


The  Defendants  insisted  that  the  Plaintiff's  claim 
was  barred  by  lapse  of  time,  and  by  his  laches  and 
acquiescence,  and  to  prove  his  knowledge  they  produced 
a  letter,  purporting  to  be  written  in  July,  1842,  by  a  Mr. 
^^gQVf  a  solicitor,  and  entitled  "Re  William,  Bright* s 
executorship.*'  The  writer  professed  to  be  acting  on 
behalf  of  the  Plaintiff,  and  stated  that,  on  payment  of 

260i, 

(tt)  See.  Bright  v.  Larchir,  27      4  De  G.  ^  J.  608. 
BMl^  laO;  9  DeG.^  J.  148; 
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250lp  the  Plaintiff  and  his  sister  would  receive  it  in 
liquidation  of  what  might  be  due,  "  otherwise  they  will 
be  compelled  to  claim  all  that  may  appear  to  be  due  on 
taking  the  accounts,  as  may  be  directed  by  the  Court  of 
Chancery."  That  letter  was  addressed  to  Mr.  Veley, 
and  was  dated  38,  Great  Tower  Street,  1st  July,  1842. 

The  Defendants  also  produced  several  bills  of  costs  of 
Mr.  Parker,  their  solicitor,  relating  to  the  affairs  of  the 
trust ;  and  also  cash  accounts,  sent  by  Mr.  Parker  to 
the  executors,  and  signed  by  them.  One  of  these  bills 
of  costs  contained  (among  others)  the  following  items:  — 

"  1837.  Sept,  26.    Attending   Miss  Hinson,   and   con- 
ferring  a  considerable   time  relative   to    the 
arrear  of  cottage  rents,  and  conferring  thereon. 
"  Writing  six  letters  requiring  payment  of  arrears 
of  rents  due  from  the  cottage  tenants. 
"1889.  April  31.  Attending  Mr.  Joseph  Bright,  con- 
ferring and  advising  on  the  business  of  the 
estate,  and  receiving  directions  to  procure  a 
final  settlement  of  the  trust  business. 
"  May  &  Attending  Mr.  T,  Veley,  when  he  brought 
copies   of    Mr.    Newman^s    accounts    in    the 
executorship  and  trusteeship,  and  conferring 
thereon. 
"  May  7.  Attending  Mr.  Joseph  Bright,  producing 
to  him  the  accounts  received  from  Mr.  New- 
man^s  executors,  which   he   requested   me  to 
inspect;    and   conferring    and    advising   fully 
thereon,  and  on  the  business  of  the  trust. 
"  May  9.  Perusing  and  considering  Mr.  E,  New- 
man's  accounts,  and  drawing  out  a  statement 
of  the  rent  account  of  each  tenant,  in  order  to 
ascertain  if  all  the  rents  were  duly  accounted 
for,  which  was  very  far  from  being  the  case. 

<'  July 
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1860.        <«  1839.  July  19.  Attending  Mr.  Joseph  Bright  and  Mr. 

^  Unwin,  his  sister's   solicitor^  conferring   and 

V.  advising  on  the  subject  of  the  sale,  which  it 

was  determined   should   be  without  reserve; 
preparing   memorandum   to   that    effect,   and 
getting  same  signed. 
*'  1840.  July.  Writing  letter  to  Messrs.  Sims  ^  Unwvs, 
in  answer  to  one  from  them  on  the  business  of 
the  trust,  and  appointing  6th  August  for  going 
through  the  accounts. 
"  Writing  letter  to  Mr.  LegerUm  with  informa- 
tion of  the  appointment,  and  requesting  his 
attendance. 
"  The  like  letter  to  Mr.  Larcher. 
"  The  like  letter  to  Miss  Hinson. 
"  The  like  letter  to  Mr.  Joseph  Bright. 
"  For  several  attendances  on  Mr.  Veley  relative 
to  Mr.  NetomarCs  accounts  and  as  to  subse- 
quent rents  received  by  him,  and  getting  same 
inserted  in  the  account. 
^*  Drawing  out  statement  of  the  trust  accounts. 
"  Making  fair  copy  thereof. 
"Aug,   4.    Writing   letter   to   Messrs.   SimSy   and 
sending  copies  of  account. 
"  Attending  parties  to-day  by  appointment,  going 
through  the  accounts. 
"  1842.  April  8.  Writing  letter  to  Mr.  Meggy  in  answer 
to  one  from  him  requiring  information  relative 
to  the  accounts  as  to  non-receipt  of  rents  and 
balances  in  trustees*  hands,  and  referring  him  to 
the  executors  of  Mr.  Newman. 
"  April  12.  Attending  Mr.  Meggy  in  Cheat  Tower 
Street,  in  consequence  of  another  letter  from 
him,  and  conferring  relative  to  the  accounts.*^ 

The  Plaintiff,  on  the  other  hand,  by  his  affidavit  swore 

positively 
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positively  that  he  never  saw  Mr.  Meggy  in  his  life,  and 
that  he  never  employed  Mr.  Parker  as  his  solicitor. 

At  the  hearing  of  the  cause,  the  Master  of  the 
Rolls  held,  that  the  letter  alleged  to  have  been  written 
by  Meggy  as  well  as  the  bills  of  costs  and  cash  accounts 
of  Mr.  Parker  were  admissible  in  evidence;  and,  on  the 
ground  of  lapse  of  time,  dismissed  the  PlaintifTs  bill  (a). 

The  Atiomey- General  (Sir  Richard  Bethell)  and 
Mr.  Naldetj  for  the  Plaintiff,  in  support  of  the  appeal. 

The  Plaintiff's  beneficial  interest  under  the  will  of 
the  testator  did  not  accrue  till  the  real  estate  became 
saleable  in  1839.  Until  that  time  he  was  under  no  obliga- 
tion to  call  for  an  account  in  respect  of  his  present  demand. 
But  it  was  not  till  1858  that  he  acquired  a  full  knowledge 
of  his  rights,  and  in  August^  1859,  the  present  bill  was 
filed.  Mr.  Meggy  s  letter  is  not  admissible  in  evidence 
against  the  Plaintiff,  there  being  no  proof  aliunde  that  it 
was  written  by  a  person  acting  as  his  solicitor.  The . 
Master  of  the  Rolls  erred  in  admitting  the  letter  as 
prima  facie  evidence  of  the  relation  of  solicitor  and 
client  existing  between  the  writer  and  the  Plaintiff,  and 
then  admitting  it  as  evidence  of  a  declaration  made  by 
the  writer  in  the  course  of  professional  business ;  Taylor 
on  Evidence  (b).  So,  in  admitting  Parker's  bills  of 
costs  as  evidence  against  the  Plaintiff,  it  being  nowhere 
proved  that  Parker  acted  as  the  Plaintiff's  solicitor; 
Skort  V.  Lee  (c) ;  Baron  de  Rutzen  v.  Farr  (d).  But 
this  evidence  is  immaterial  to  the  issue.  It  was  admitted 
by  the  Master  of  the  Rolls  as  showing  that  the  Plaintiff 
knew  of  the  non-receipt  of  the  surplus  rents  by  the 
trustees,  and  of  his  being,  therefore,  barred  by  ac- 
quiescence.    But  no  such  case  as  acquiescence  can  be 

maintained 

(fl)  Bright  V.  Legerton  (  No,  1),  (c)  2  J.  ^  W.  464. 

29  Beav,  60—69.  [d)  4  Ad.  ^  E.  53. 

(6)   Voi.  1,  p.  549. 
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1860.       maintained  as  a  bar  to  the  claim  of  a  cestui  que  trust, 

^^^^''^^^      in  respect  of  his  beneficial  interest  as  against  his  trustee. 
Beiobt  ... 

V,  No  such  case  can  prevail  while  the  relation  of  trustee 

LftoKRToif.  ^^^  cestui  que  trust  continues  to  exist.  No  -case  of 
acquiescence  can  arise  from  the  mere  non-assertion  by 
the  beneficiary  of  his  claim.  The  case  of  a  trust  is 
expressly  saved  by  the  statute  3  &  4  Will.  4,  c.  27,  s.  25. 
The  doctrine  that  the  Court  will  not  interfere  in  aid  of 
stale  demands,  or  in  cases  of  gross  laches,  does  not 
apply  as  between  the  trustee  and  beneficiary  of  an 
express  trust,  because  the  trustee  and  his  cestui  que  trust 
being  considered  as  one  in  point  of  interest,  they  cannot 
be  set  in  opposition  to  each  other,  though  when  there 
has  been  a  settlement  of  accounts  between  the  parties 
that  raises  a  distinction ;  The  Duke  of  Leeds  v.  The 
Earl  of  Amherst  (a) ;  Knight  v.  Bowyer  (ft) ;  Wedderbum 
V.  Wedderbum  (c) ;  The  President  and  Scholars  of  St. 
Mary  Magdalen  College ^  Oxford  v.  The  Attorney- 
General  (d).  It  is  not  even  attempted  to  be  proved  that 
*the  transaction  was  closed  or  the  accounts  rendered,  but 
it  is  merely  alleged  that  the  Plaintifi^had  in  1839  a  know- 
ledge of  his  title  as  cestui  que  trust,  by  acting  upon  which 
before  he  might  have  recovered  his  demand  at  an  earlier 
period.  There  is  no  evidence  here  establishing  such 
knowledge  on  the  part  of  the  Plaintiflf.  One  erroneous 
item  in  a  trust  account  has  been  held  sufficient  as  a 
ground  to  open  the  account  after  a  lapse  even  of  forty 
years  ;  Allfrey  v.  Allfrey  (e). 

Mr.  Follett,  Mr.  Grenside  and  Mr.  J,  T.  Humphry, 
for  the  executors  of  Larcher. 

Mr.  Meggy's  letter  is  prima  facie  evidence  that  he 
acted  as  the  PlaintiflT's  solicitor  in  the  matter  to  which  it 

refers, 

(o)  2  PA.  117.  (d)  6  H.  L.  Oa.  189. 

{h)  2DeG.^  J.  421.  (c)  I  Mac.  ^  O.  87. 

(c)  2Kee.722;4Myl.iCr.4l. 
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refers,  and  being  written  in  the  regular  course  of  business 
by  the  writer,  is  receivable  in  evidence;  Sussex  Peerage 
Case  (a) ;  Doe  d.  Patteshall  v.  Turf  or  d  (6). 

It  has  been  decided  that  a  cestui  que  trust  cannot 
sustain  a  suit  twenty  years  after  he  has  had  notice  of 
the  non-receipt  of  money  by  his  trustee;  Browne  v. 
Cross  {c\  and  that  lapse  of  time  is  as  much  a  bar  as 
between  cestui  que  trust  and  trustee,  as  in  other  cases 
as  to  laches ;  Portlock  v.  Gardner  {d ) ;  PhiWpo  v. 
Munnings  (e).  There  is  in  this  case  no  evidence  of 
wilful  default  on  the  part  of  the  trustees,  and  there  has 
been  gross  negligence  on  the  part  of  the  Plaintiff,  and 
under  such  circumstances  the  Court  will  not  interfere ; 
Coopew.  Carter  (f);  Walker  v.  Symonds{g)]  Pickering 
V.  Lord  Stamford  (Ji) ;  Sleigkt  v.  Lawson  (i).  The 
Plaintiff  was  party  to  the  suit  of  Bright  v.  Larcker{k), 
in  which  he  might  have  had  the  testator's  estate  com- 
pletely administered.  He  should,  therefore,  have  sought 
the  relief  by  applying  for  leave  to  file  a  supplemental 
bill,  in  the  nature  of  a  bill  of  review,  in  that  suit,  and 
not  by  the  institution  of  another  suit;  Hodson  v.  Ball  {I) ; 
Partington  v.  Reynolds  {m), 

Mr.  Selwgn,  Mr.  G.  L.  Russell  and  Mr.  W.  B.  <?. 

Bagshavce  appeared  for  other  Defendants. 


1860. 

Brxqvt 

v. 

Lbosbtow. 


The  Attorney- General  replied. 


Judgment  reserved. 


{a)  \\  CLSf  Fin.  113. 
(6)  3  Barn.  Sf  Ad.  890. 
(r)  14  Beuv.  105. 
{d)  1  Huye,  594. 

(f)  2  A/y.  if  Cr,  309. 

(/)  2  De  G.,  M.  4^  G.  292. 

(g)  3  Swamt,  1. 


The 

(h)  2  Fet.jun.  272. 
(i)  3  Ka^  Sf  J.  292. 
(fc)  27  Btav.\ZO\  Z  De  O.  ^ 
J.  148;  4  De  G.*  J.  608. 
(/)  1  Ph.  177. 
(»i)  4  Drew,  261. 
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The  Lord  Chancellor. 

The  first  question  discussed  at  the  hearing  of  this 
appeal   was   whether  a   letter,   written   by  a   deceased 
solicitor  purporting  to  act  as  the  solicitor  of  a  particular 
individual,  is   receivable   in   evidence   as   having   been 
written  by  the  authority  of  that  individual,  on  proof  that 
there  was  such  a  solicitor  in  practice,  that  the  letter  is 
in  his  handwriting,  and  that  it  comes  from  the  custody 
of  the  person  to  whom  it  purports  to  be  addressed.     I 
am  bound  to  say  that  on  this  question  I  cannot  agree 
with  the  Master  of  the  Rolls.     Proof  being  given  that  a 
solicitor  had  a  lawful  and  valid  mandate,  any  written 
entry  or  verbal  declaration  by  him,  in  the  performance 
of  the  duty  thus  intrusted  to  him,  will  be  admissible  in 
evidence  after  his  death.     On  this  principle  rests  the 
class  of  cases  of  which  Doe  d.  Patteshall  v.  Turford  (a) 
is  most  frequently  cited.     But  in  all  these   cases  the 
character  of  the  deceased  mandatory  must  be  proved 
aliunde  before   his   entry   or   declaration    is    received. 
With    regard   to    public    of&cers   a  different    rule    is 
followed,  and  upon  the  simple  evidence  of  their  acting 
their  authoi  ity  so  to  act  is  presumed,  as  in  the  instance, 
which  used  frequently  to  occur,  on  trials  for  perjury  in 
an  answer   sworn   before  a  Master  in  Chancery.      No 
evidence  was  required  of  the  authority  of  the  Master  in 
Chancery  to  administer  the  oath,  beyond  his  acting  in 
this  capacity  when  the  oath  was  administered.     But  a 
solicitor  cannot  be  considered  a  public  officer  for  this 
purpose,  and   his   simple  assertion  that  he  was  acting 
under  a  particular  retainer  cannot  raise  a  presumption 
that  it   was  his  duty  to  make  an  entry  or  declaration 
so  as   to   render   that  entry  or  declaration  admissible 
evidence  for  or  against  his  supposed  employer.     There- 
fore 

(a)  3  Bam.  ^  Ad^  890. 
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fore  I  think  that  the  letter  (to  which  so  much  importance        1861. 
is  attached)  of  the  deceased  solicitor,  Mr.  Meggy^  pur- 
porting to  have  been  written  by  him  in   Jultfy  1842, 
under  the  authority  of  the  Plaintiff,  was  not  shown  to  be 
properly  admissible  in  evidence  against  the  Plaintiff. 

In  minutely  examining  the  voluminous  accounts  left 
with  me,  I  find  items  which,  perhaps,  might  have  shown 
that  Mr.  Meggy's  letter  was  acted  upon  with  the  know- 
ledge of  the  Plaintiff,  so  as  to  have  made  it  admissible ; 
but  these  items  were  not  relied  upon  either  by  the  Judge 
or  by  the  counsel,  and  therefore  I  cannot  venture  to 
give  any  weight  to  Mr.  Meggy's  letter  in  disposing  of 
this  appeal. 

Wholly  irrespectively  of  that  letter,  however,  I  have 
come  to  the  conclusion  that  the  Master  of  the  Rolls  was 
fully  justified  in  dismissing  the  bill. 

While  considering  this,  it  is  most  material  to  attend 
to  the  leading  facts  of  the  case,  the  important  dates,  the 
complaint  made  by  the  bill,  and  the  prayer  of  the  bill* 
[His  Lordship  then  stated  the  facts  of  the  case  as  set 
forth  above.] 

I  am  of  opinion,  with  the  Master  of  the  Rolls,  that 
the  Plaintiff's  claim,  when  he  filed  his  bill,  was  barred  by 
laches  and  acquiescence. 

The  Plaintiff's  counsel  argue,  that  this  is  an  express 
trust,  and  that  wherever  there  is  an  express  trust  no  lapse 
of  time  can  be  a  bar. 

This  was  an  express  trust  in  its  creation,  but  there  is 
no  continuing  trust  as  in  Wedderhum  v.  Wedderbum  {a), 

and 

(fl)  2  Kee.  722 ;  4  Myl.  i  Cr.  41. 
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and  other  cases  of  that  class  relied  upon.  The  trustee9 
are  charged  with  no  act  in  breach  of  any  duty  nor  with 
the  omission  of  any  duty  which  they  ought  to  have  per- 
formed within  twenty  years  before  the  filing  of  the  bill. 
But  the  trustees  being  all  in  their  graves,  their  repre* 
sentatives  are  called  upon  to  show  that  the  trustees  made 
the  most  of  the  estates  from  the  year  1 822  to  the  year 
1839  inclusive,  and  to  prove  that  cottage  rents  were  not 
collected  forty  years  ago,  because  the  cottages  bad 
tumbled  down,  that  some  cottagers  were  not  distrained 
upon  because  the  cottagers  were  too  poor  to  pay,  and 
that  when  others  were  distrained  upon  their  efiects  did 
not  sell  for  more  than  the  costs  of  the  distress. 


Now  this  seems  to  me  to  be  a  case  of  gross  laches,  to 
which  the  doctrine  does  not  apply  that  where  there  is  an 
express  trust  lapse  of  time  is  to  be  entirely  disregarded. 
Between  1822  and  1839  the  Plaintiff  had  such  an  in- 
terest in  the  surplus  rents  and  profits  of  the  estates  as 
would  have  entitled  him  while  a  minor,  by  his  next 
friend,  to  have  filed  a  bill  against  the  trustees  for  any 
mismanagement  with  which  they  were  chargeable.  In 
the  beginning  of  1839  he  came  of  age;  it  appears  that 
he  hnd  been  living  on  the  estates  while  a  minor,  and 
that  he  has  continued  to  live  in  the  neighbourhood  ever 
since.  Irrespective  of  any  evidence  of  accounts  being 
rendered  to  wliich  he  assented,  has  he  a  right  to  rely  on 
the  maxim  that  where  there  is  an  express  trust  time 
never  runs  to  the  cestui  que  trust,  as  it  was  used  to  be 
said,  "  nullum  tempus  occurrit  regi,"  or  "  nullum  tempus 
occurrit  ecclesiae.'*  Might  such  a  bill  as  this  be  filed 
at  the  end  of  a  century  by  the  Plaintiff's  personal  repre- 
sentative against  the  personal  representatives  of  the  three 
trustees  if  they  could  be  found  out?  I  apprehend  that  in 
such  a  case  it  is  unnecessary  to  presume  the  execution  of  a 
release  or  to  resort  to  any  statute  of  limitations.    A  Court 

of 
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of  Equity  will  not  allow  a  dormant  claim  to  be  set  up 
when  the  means  of  resisting  it,  if .  unfounded,  have 
perished,  much  less  cast  a  burden  of  proving  such  an 
affirmative  as,  that  forty  years  ago  cottage  rents  were  pro- 
perly collected  when  the  witnesses  who  might  have 
proved  the  fact  have  long  ago  been  called  into  another 
state  of  existence.  It  has  been  beautifully  remarked 
with  respect  to  the  emblem  of  Time,  who  is  depicted  as 
carrying  a  scythe  and  an  hour-glass,  that  while  with  the 
one  he  cuts  down  the  evidence  which  might  protect  inno- 
cence, with  the  other  he  metes  out  the  period  when 
innocence  can  no  longer  be  assailed. 
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Bright 

V, 

Leoerton. 


But  in  the  present  case  I  think  there  is  strong  proof 
of  acquiescence,  with  knowledge  of  the  material  facts 
which  the  Plaintiff  relies  upon. 

Although  the  mere  entries  in  a  solicitor's  books  of 
business  alleged  to  have  been  done  by  him,  or  in  a  bill 
of  costs  and  disbursements  made  out  by  him  in  the  re- 
gular course  of  business,  would  not  be  evidence  against 
third  persons,  I  agree  with  the  Master  of  the  Rolls  in 
tliinking  that  Parker's  bill  of  costs  made  out  to  the 
trustees,  introducing  the  name  of  the  Plaintiff  as 
being  personally  present  when  the  business  was  trans- 
acted, paid  by  the  trustees  and  allowed  in  the  settle- 
ment of  the  accounts  with  the  cestuis  que  trust,  are 
admissible  evidence  against  the  Plaintiff,  who  is  a  cestui 
que  trust. 


Now  giving  faith  to  the  items  stated  in  Parkers  bill 
of  costs,  they  prove  to  demonstration  that  in  the  summer 
of  1839,  ader  the  Plaintiff  came  of  age,  the  accounts  of 
the  testa tor*s  estate  were  submitted  to  the  Plaintiff,  that 
he  knew  full  well  that  Parker  was  employed  to  conduct 
the  business  and  to  arrange  the  settlement  of  the  accounts 

Vol.  II— 4.  T  T  D.F.J.    between 
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between  the  Plaintiff^  his  sister  and  the  trustees,  that  the 
Plaintiff  then  had  an  abundant  opportunity  of  inquiring 
into  the  rents  and  profits  of  the  estates  between  the  death 
of  the  testator  and  the  sale,  and  with  such  knowledge 
and  means  of  knowledge  that  he  came  to  the  settlement 
which,  after  twenty  years,  he  now  seeks  to  disturb.  I 
need  not  copy  the  items  which  the  Master  of  the  Rolls 
has  selected  and  enumerated,  to  which  several  others 
equally  strong  might  be  added. 


The  Plaintiff  strictly  denies  having  seen  the  accounts, 
or  having  employed  Meggy  or  Parker,  or  having  had 
any  interviews  with  them  on  the  subject.  But  like  the 
Master  of  the  Rolls,  I  give  credit  to  the  written  document 
rather  thi[n  to  the  frail  memory  of  the  Plaintiff  or  the 
representations  of  the  Defendant  Steele,  his  solicitor,  who 
though  joined  as  a  Defendant  I  suspect  to  be  the  real 
Plaintiff  in  this  suit,  he  having  purchased  speculatively 
the  principal  part  of  the  Plaintiff's  interest  in  the  sup* 
posed  deficiency  of  the  rents  and  profits  of  the  estates 
before  they  were  sold  in  1839. 


Ei^hibit  K,  the  res  noviter  ad  notitiam  veniens,  is  the 
only  plausible  foundation  for  the  suit.  This  was  a  case 
laid  before  counsel  on  behalf  of  some  of  the  trustees  in 
the  year  1840  and  coming  to  the  knowledge  of  the 
Plaintiff  and  Mr.  Steele  in  the  year  1859.  It  contains  the 
following  passage :  **  afler  the  removal  of  Mr.  Legerton, 
and  before  the  death  of  Mr.  Newman^  he  {Newman)  had 
suffered  several  of  the  cottagers  to  run  in  arrear  with 
their  rents,  in  some  instances  as  many  as  seven  or  eight 
years,  whereby  the  estates  sustained  considerable  loss, 
the  tenants  having  in  some  instances  died  or  removed, 
and  all  of  them  being  laborers;  and  consequently  if  they 
were  allowed  to  get  into  arrear  they  could  not  pay,  nor 
would  their  goods  ir  distrained  be  suflScient  to  answer 

the 
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the  amount  due."  But  I  do  not  see  how  this  alleged 
admission  is  evidence  against  the  representative  of  iVeto- 
mauy  or  any  sufficient  ground  for  now  instituting  the 
inquiry  about  the  lost  rents.  Several  distress  warrants 
against  cottagers  are  likewise  put  in  evidence,  but  while 
they  show  that  the  trustees  did  not  shrink  from  resorting 
to  severe  measures  against  defaulting  cottagers,  I  do  not 
think  that  from  the  existence  of  the  distress  warrants  an 
inference  can  be  legitimately  drawn  that  the  distress 
warrants  produced  the  rent  distrained  for.  Indeed,  this 
is  not  charged  nor  insinuated,  for  all  that  the  trustees 
have  to  answer  is  the  charge  of  neglecting  to  receive  the 
rents. 
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It  is  not  pretended  that  the  representatives  of  the 
three  trustees,  one  of  whom  was  not  appointed  till  some 
progress  had  been  made  in  the  execution  of  the  trust, 
another  of  whom  died  long  before  the  sale  of  the  estates, 
and  the  third  of  whom  had  ceased  to  take  an  active  part 
in  executing  the  trust,  are  all  jointly  liable  for  the  whole 
of  the  de6ciency  now  claimed  in  respect  of  the  rents  not 
being  properly  collected  between  the  death  of  the 
testator  and  the  sale  of  the  estates  in  Jultfy  1839.  No 
hope  is  held  out  of  any  equitable  apportionment  of  the 
liability,  although  if  there  had  been  any  ground  for  the 
complaint  this  might  easily  have  been  accomplished 
twenty  or  thirty  years  ago. 

I  have  carefully  examined  the  cases  relied  upon  on 

behalf  of  the  Appellant,  but  I  do  not  think  it  necessary 

to   prolong   this  judgment  by  commenting  upon  them 

seriatim,  for  beginning  with  the  Duke  of  Leeds  v.  Lord 

Amherst  (a),  they  are  all  palpably  distinguishable  from 

the  present,  and  I  am  fully  convinced  that  by  dismissing 

the 
(a)  2  PA.  U7. 

TT2 
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Bkioht 

V. 

Leobkton. 


the  bill  there  is  no  rule  of  this  Court  violated  or  impaired* 
I  would  even  venture  to  add  in  the  words  of  a  great 
judge,  ''But  assuming  that,  according  to  the  ordinary 
practice  of  the  Court,  there  is  nothing  to  prevent  an 
inquiry  being  directed,  it  still  remains  to  consider 
whether  there  was  matter  enough  on  the  facts  and 
documents  stated  on  the  report  to  render  this  inquiry 
before  the  Master  probably  useful.  I  am  of  opinion 
that  at  the  utmost  they  raise  a  doubt  as  to  an  obscure 
matter,  upon  which  all  the  persons  who  could  have  given 
important  information  have  passed  to  their  graves  leaving 
us  only  the  means  of  conjecture.  There  would  be  great 
hazard  of  a  miscarriage  of  justice  if  this  matter  should 
be  gone  into;"  Coope  v.  Carter  {a). 


However,  as  I  think  it  was  material  that  the  law  laid 
down  in  the  Court  below  relating  to  the  admissibility  of 
letters  should  be  reviewed,  I  direct  that  the  appeal  be 
dismissed  without  costs,  and  that  the  deposit  be  returned 
to  the  Appellant. 


(a)  2  D<j  G.,  M.  4-  G.  292,  299. 
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Ex  parte  ALONZO  AUGUSTUS  WILDBORE. 

In  the  Matter  of  ALONZO    AUGUSTUS   WILD- 
BORE,  a  Bankrupt. 

March  16. 

rflHIS  was  an  appeal  by  the  Bankrupt  from  an  order     Before  The 
of  Mr.  Commissioner  £vans,  refusincc  a  certificate      ^^^'    "*" 

'  O  TICES. 

on  the  ground  of  fraud.  w.,  a  chemist, 

allowed- S., 
who  was  an 

The  alleged  fraud  was  as  follows: — A  man  named  uncertificated 

Summers,  who  had  married  a  sister  of  Mr.  Wildbore's  *^"!'™PV*^ 
'  carry  on  bust- 

wife,  had  carried  on  business  as  a  jeweller  in  Hatton  nessasa 

Garden^  had  twice  been  bankrupt,  and  was  uncertificated,  name  of  W, 

Mr.  Wildbore,  who  was  a  chemist,  allowed  him  to  resume  !>"*  for  bis  own 

.  .  .  benefit,  W, 

the  business  of  a  jeweller  in  Mr.  Wildbores  name,  "TFi/rf-  making  bim- 

bore,  late  Summers'*  being  printed  over  the  shop,  but  ^^^}^^}^^^^ 

the  business  being  carried  on  by  Summers  for  his  own  Some  persons 

benefit.     Several  persons  to  whom  Summers  applied  for  ^ppjig^  f^r 

goods,  not  choosing  to  trust  him,  referred  to  Wildbore  goods  asked 

H'    wbose  the 

to  know  whether  Summers  had  authority  from  him  to  business  was 
order  them,  and  were  informed  that  they  mi/zht  safely  *®  ?.'"5^  **® . 

.  .y        ©  /   replied  that  it 

supply  him.     A  Mr.  Manger,  who  had  supplied  goods  was  bis,  and 

to  Summers,  and  to  whom  Summers  tendered  a  bill  ac-  ^      .   ^?f 
'  ^  carrying  it  on 

cepted  in  Mr.  Wilbore's  name,  per  proc.  James  Summers,  for  him.    S, 
declined  to  receive  it  without  a  letter  from  Mr.  Wildbore  carrying  away 
stating  that  Summers  had  authority  to  accept  bills  for  »*'  ibe  goods 
him.      Summers    produced   such   a   letter,   which    Mr.  that  business. 

Manger  took  to  Mr.  Wildbore,  and  asked  him  whether  *!?^  H^. shortly 
"^    ^  ^  ,  ,  afterwards  be- 

lt was  signed  by  him.  Mr.  Wildbore  replied  that  it  was.  came  bank- 
Mr.  Manger  then  asked  him  whether  the  business  at  JJ/'big  debts 
Hatton  Garden  was  his.     He  replied  that  it  was,  and  being  debu 

,        contracted  by 
*"»'  S.  in  the  jew- 
ellery  busi- 
ness :~He/(/,  reversing  the  decision  of  the  Commissioner,  that  the  representation  by 
W,  that  the  business  was  bis,  was  not  a  fraud  disentitling  him  to  a  certificate. 
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In  re 

WiLDBORE. 


that  Summers  carried  it  on  for  him.  This  occurred  in 
May,  1859.  In  /S^p^^mi^  following  iSummfr^  absconded, 
and  no  jewellery  could  be  found  on  the  premises.  On 
the  28th  of  September  Mr.  Wildbore  became  bankrupt, 
having  hardly  any  assets,  and  owing  hardly  any  debts 
except  those  connected  with  Summers  s  business,  which 
were  heavy.  The  creditors  suspected  that  the  Bank- 
rupt was  in  communication  with  Summers,  but  failed  in 
establishing  it.  The  Commissioner,  however,  considered 
that  the  above  proceedings  of  Mr.  Wildbore  were  fraudu- 
lent, and  he  refused  a  certificate  without  granting  pro- 
tection. 


Mr.  Bacon  and  Mr.  Clement  Swanston  for  the  Ap- 
pellant. 

The  conduct  of  the  Bankrupt  in  thus  lending  the  use 
of  his  name  to  Summers  was  imprudent,  but  not  fraudu- 
lent. The  representations  which  he  made  were  sub- 
stantially true.  What  Mr.  Manger  wanted  to  know  was, 
whether  the  Bankrupt  was  responsible  for  the  debts  of 
the  business  carried  on  by  Summers;  it  mattered  but 
little  to  him  whether  Wildbore  or  Summers  received  the 
profits.  We  submit,  moreover,  that  the  Bankrupt's  con- 
duct in  this  respect,  whatever  view  be  taken  of  its  moral 
character,  was  not  **  conduct  as  a  trader  ;**  JSr  parte 
Spicer,  In  re  Mathias  (a) ;  Ex  parte  Wakefield,  Re 
Wakefield  (b). 

Mr.  Roxburgh  for  the  Assignees. 

The  creditor  askedwhose  the  business  was,  and  the 
Bankrupt  answered  that  it  was  his  own,  which  state- 
ment he  now  admits  to  have  been  false.  [The  Lord 
Justice  Knight  Bruce:  Has  he  ever  attempted  to 
avoid  liability  for  the  debts  of  the  business?]     No;  he 

could 
(a)  2DeG.^  Sm.  601.  (6)  i  De  G.  ^  Sm,  18. 
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could  not  have  avoided  it ;  but  if  the  creditor  had  been 
told  that  the  business  belonged  to  Summers,  he  would 
probably  have  declined  to  trust  either  the  Bankrupt  or 
Summers,  At  all  events  he  had  a  right  to  have  the  facts 
truly  stated  to  him.  [The  Lord  Justice  Knight 
Bruce  :  Did  the  creditor,  when  he  asked  his  question, 
wish  to  learn  anything  more  than  whether  he  should 
have  the  Bankrupt's  personal  security  ?]  That,  no  doubt, 
was  the  principal  thing  he  wished  to  know ;  but  it  can- 
not be  said  that  the  circumstance  of  a  man*s  lending  his 
name  to  an  uncertificated  Bankrupt  is  immaterial  in  de- 
termining whether  and  to  what  extent  he  may  be  trusted. 
[The  Lord  Justice  Turner:  The  business  was  the 
Bankrupt's  as  regarded  liability,  and  the  creditor  knew 
that  Summers  managed  it.  It  does  not  appear  that 
Mr.  Manger  was  substantially  deceived.] 


1860. 

Ex  parte 

WiLDBORE. 

lore 

WlLDBOEB. 


Mr.  Bacon  in  reply. 


The  Lord  Justice  Knight  Bruce. 

The  Bankrupt,  as  his  counsel  have  admitted,  acted 
with  great  imprudence.  He  has  never  attempted  to 
deny  his  liability  for  the  debts  of  the  business  carried  on 
by  Summers.  As  far  as  regarded  liability,  it  was  the 
Bankrupt's  business.  Had  he  been  asked,  **  Do  you 
allow  Summers  to  deal  with  the  business  as  he  likes,  and 
to  receive  the  profits  for  his  own  use,"  and  given  an 
incorrect  answer,  he  might  have  found  himself  in  a  very 
different  position  from  that  in  which  he  now  stands. 
But  what  he  said  was  in  a  sense  true,  nor  had  he,  as  I 
ronceivf ,  an  intention  to  have  his  words  understood  in  a 
sense  diflTerent  from  the  reality.  The  Bankrupt's  conduct 
was  certainly  blameable,  but  it  seems  to  me  to  have  been 
not  otherwise  than  venially  blameable.  In  my  judgment, 
therefore,  it  will  be  sufficient  for  the  purposes  of  justice 

to 
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1860. 

Ex  parte 

WiLDBORE. 

In  re 
Wjldbore. 


to  withhold  the  certificate  for  twelve  months  from  this 
day,  granting  protection  in  the  mean  time;  the  certificate 
to  be  of  the  second  class. 

The  Lord  Justice  Turner. 

If  I  had  been  satisfied  that  the  Bankrupt  had  made 
any  fraudulent  or  false  representations  in  the  sense  in 
which  I  understand  those  words,  I  should  have  taken 
the  same  view  of  this  case  as  the  learned  Commissioner 
has  done.  The  only  case  however  made  against  the 
Bankrupt  is,  that  when  he  was  asked  whether  the  busi- 
ness was  his,  he  said  it  was,  whereas,  as  r^arded  profit, 
it  was  the  business  of  Summers.  Now  in  one  sense  it  was 
the  Bankrupt's  business, for  he  was  subject  to  its  liabilities: 
in  another  sense  it  was  not  his,  for  he  was  not  entitled 
to  the  profits.  The  representation  made  by  the  Bank- 
rupt was  therefore  to  this  extent  incorrect,  but  it  cannot, 
I  think,  be  said  to  have  been  fraudulent,  unless  the  bank- 
rupt intended  by  it  to  deceive  the  person  to  whom  it  was 
made,  and  I  think  we  should  not  be  justified  in  suppos- 
ing that  he  did.  What  is  to  be  considered  to  have  been 
the  object  of  the  creditor's  inquiry  ?  Not,  I  think,  to 
find  out  who  was  entitled  to  the  profits,  but  who  was 
liable  to  the  debts,  it  being  of  little  comparative  import- 
ance to  the  creditor  to  know  who  received  the  profits. 
Looking  at  the  question  in  this  point  of  view,  the  answer 
was  substantially  correct.  I  think,  therefore,  that  the 
Bankrupt  cannot  be  considered  to  have  made  a  fraudu- 
lent misrepresentation,  though  he  has  been  guilty  of  a 
blameable  degree  of  imprudence,  and  I  concur  in  the 
judgment  which  my  learned  Brother  has  pronounced. 
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Ex  parte  ALEXANDER  BODDAM,  Tudor  Castle 
and  Boddam  Castle. 

In  the  Matter  of  JAMES  WILLIAM  TAYLOR, 
a  Bankrupt. 

May  4. 

rflHIS  was  an  appeal  from  a  decision  of  Mr.  Commis-     Before  The 
sioner  Goulburn  refusing  to  admit  a  proof  by  the       ^jJ^cei  "'* 

trustees  of  the  bankrupt's  marriage  settlement.  a  man  on  his 

marriage  gave 
to  trustees  a 

The  bankrupt,  in  contemplation  of  his  marriage  gave  hondcondi- 

to  trustees  a  bond  for  10,000/.  dated  the  28th  of  Feb-  mentof  1,000/. 

ruary,  1817,  payable  in  six  months,  the  trusts  of  which  e^Vseule^^ 

were  declared  by  a  settlement  of  even  date.     It  was  mentofeven 

declared  by  the  settlement  that  the  trustees  "  shall  from  glared  that 

time  to  time  during  the  natural  life  of  the  said  J.  W,  the  trustees 

Taylor,  or  until  he  shall  become  bankrupt  or  insolvent,  his  life' or  until 

permit  and  suffer  him  to  retain  in  his  hands  the  said  sum  ^^  should  be- 

*  ,  .  come  bankrupt 

of  10,000/.  hereinbefore  mentioned  to  be  secured  by  his  or  insolvent, 
said  bond  or  obligation,  or  such  part  or  parts  thereof  as  J  v^  ."If** 
he  shall  think  fit.'*     The  money  when  paid  was  to  be  hands  the 
held  in  trust  for  the  bankrupt  for  life,  and  after  his  death  p^^^  ^'f  j^  ^ 
upon  certain  trusts  for  his  wife  and  children.  "«  should 

^  think  fit.     In 

The   1826  he  be- 
came  bank- 
nipt.     ITie 
trustees  in  1827  proved  for  the  whole  1,000/,  bnt  the  commissioners  expunged  the 
proof,  and  the  trustees  did  not  take  any  steps  to  have  a  value  set  upon  the  bond  as  for 
a  sum  payable  on  the  bankrupt's  death,  and  to  be  allowed  to  prove  for  the  amount  of 
the  valuation.     In  1860,  the  bankrupt  being  dead,  and  fresh  assets  having  come  in, 
the  trustees  applied  again  to  prove  for  the  whole  amount. 

Hetdf  that  although  the  provision  for  calling  in  the  money  on  bankruptcy  was  void, 
the  debt  was  valid  as  a  debt  payable  upon  the  death  of  the  bankrupt,  and  that  proof  of 
it  ought  now  to  be  allowed,  not  disturbing  former  dividends. 

Hetd^  that  the  decision  in  1827  was  not  a  judgment  against  the  present  claim,  the 
debt  not  being  then  payable,  and  no  attempt  having  been  made  to  prove  for  it  on  the 
footing  of  its  being  payable  in  futuro. 
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1860.  The  marriage  was  solemnized,  and  children  were  born 

^^T^"^^  who  lived  to  acquire  a  vested  interest  under  the  trusts  of 

Ex  parte  ^ 

BoDDAM.  the  settlement. 


Re 
Taylor. 


Mr.  Taylor  was  not  in  trade  at  the  time  of  his  mar- 
riage, but  he  subsequently  entered  into  business,  and  in 
1826  he  became  bankrupt.     On  the  15th  o{  December, 

1826,  the  trustees  tendered  a  proof  for  the  10,000/. 
which  was  admitted;  but  the  assignees  subsequently 
moved  to  have  it  expunged,  and  on  the  26th  of  Aprils 

1827,  it  was  expunged  by  the  copimissioners  after  argu-r 
m'ent,  and  a  memorandum  was  made  on  the  proceedings 
that  in  their  opinion  the  10,000/.  was  not  due,  either 
wholly  or  in  part. 

The  bankrupt  obtained  his  certificate  and  went  to  the 
East.  He  had  not  been  heard  of  since  1880,  and  it  was 
believed  that  he  died  in  that  year. 

A  large  sum  of  money  having  unexpectedly  come  in  to 
the  estate  the  trustees  of  the  settlement  in  1860  applied 
for  leave  to  prove,  not  disturbing  former  dividends.  The 
commissioner  rejected  the  proof,  mainly  grounding  his 
decision,  as  it  was  stated,  upon  the  fact  that  an  adjudica- 
tion upon  the  case  had  been  made  by  the  commissioners 
in  1827.  He  however  directed  the  official  assignee  to 
retain  the  funds  for  a  reasonable  time  in  order  to  give 
the  applicants  an  opportunity  of  appealing  if  they  should 
be  so  advised. 

Mr.  Selwyn  and  Mr.  Bagley  for  the  Appellants. 

The  first  objection  made  to  our  claim  was  that  the 
commissioner  had  no  jurisdiction  to  entertain  the  appli- 
cation. This  we  submit  is  groundless.  A  new  fund  has 
come  in  and  must  be  duly  administered  according  to  the 
rights  of  the  creditors,  so  that  delay  is  no  objection.    The 

act 
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act  6  Geo.  4,  c.  16,  under  which  this  bankruptcy  took 
place,  does  not  limit  the  time  of  appeal.  But  we  need 
not  resort  to  that  argument,  we  are  not  appealing  from 
the  decision  of  1827.  The  proof  then  tendered  was  for 
the  whole  10,000/.  as  immediately  payable,  treating  the 
provision  that  the  debt  should  become  immediately 
payable  on  bankruptcy  as  good.  No  attempt  was  made 
to  prove  as  for  10,000/.  to  become  payable  on  the  bank- 
rupt's death. 


1860. 

Ex  parte 

BODDAM. 

Re 

Tatlor. 


As  regards  the  event  on  which  the  money  was  to 
become  payable,  so  much  as  relates  to  bankruptcy  must 
be  cut  out.  [The  Lord  Justice  Turner  referred  to 
Higinbotham  v.  Holme  (a).]  We  do  not  at  all  dispute 
that  case,  which  doubtless  lays  down  perfectly  good  law, 
the  only  result  of  its  application  to  the  present  case  is 
that  when  bankruptcy  happened  the  10,000/.  must  be 
treated  as  a  sum  of  which,  according  to  the  terms  of  the 
settlement,  payment  could  not  be  called  for  until  the 
death  of  the  bankrupt. 

Mr.  Bacon  and  Mr.  Howard  for  the  assignees. 

This  was  not  a  contingent  debt,  nor  a  debt  payable  in 
futuro,  and  it  was  not  within  the  section  as  to  contingent 
debts.  There  was  a  legal  bond  debt  payable  at  once,  sub- 
ject to  a  trust  that  it  should  not  be  called  in  till  bankruptcy 
or  death.  Bankruptcy  having  happened  the  restraint 
was  gone,  and  the  debt  according  to  the  terms  of  the 
deed  was  payable  at  once.  If  proveable  at  all  it  was 
proveable  in  1826,  and  this  is  an  attempt  to  review  the 
decision  of  the  commissioners  in  1827.  The  debt  never 
was  proveable  in  any  shape,  a  man  cannot  legally  cove- 
nant that  in  the  event  of  his  bankruptcy  a  sum,  which  in 
other  events  he  is  not  liable  to  pay,  shall  be  payable  out 

of 

(a)  19  Ve$,  88. 
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I860.        of  his  assets;    Higinbotham  v.  Holme  {a)  \    Ex  parte 
^1*^^"^^       Hodgson  (b) ;    JSJr  parte  Hill  (c).     If  Mr.   Taylor  had 
BoDDAM.      died   without    having    become    bankrupt    the    demand 
He  against  his  estate  would  have  been  good,  but  an  event 

having  happened  on  which,  according  to  the  terms  of  the 
settlement,  payment  became  enforceable,  the  Court  can- 
not pass  over  that  event  and  go  to  another  subsequent 
contingency,  also  provided  for  by  the  settlement.  Re 
Murphy  {d),  is  very  like  the  present  case.  [The  Lord 
Justice  Turner.  At  that  time  there  was  no  power  to 
prove  for  contingent  debts,  may  not  that  make  a  differ- 
ence ?]  It  would  be  most  mischievous  to  allow  a  demand 
of  this  nature  to  be  proved  as  a  contingent  debt,  a  trader 
would  then  have  nothing  to  do  but  to  covenant  by  his 
maiTiage  settlement  for  payment  of  an  enormous  sum  on 
his  death,  and  a  value  being  set  upon  it  a  large  sum 
would  be  taken  out  of  the  assets  to  the  prejudice  of 
creditors. 

A  reply  was  not  called  for. 

TAtf  Lord  Justice  Knioht  Bruce. 

In  the  particular  circumstances  the  learned  Com- 
missioner in  my  judgment  took  a  correct  course  in 
remitting  the  case  for  the  consideration  of  this  Court. 
As  to  the  decision  by  the  three  Commissioners  in  the 
year  1827,  that  seems  to  me  to  make  no  difference  in  the 
present  instance,  for,  though  in  form  and  expression  they 
decided  that  no  part  of  the  debt  sought  to  be  proved  was 
proveable,  the  point  whether  the  debt  ought  not  to  be 
valued  as  a  debt  payable  in  futuro,  and  a  proof  admitted 
on  such  a  valuation,  was  not  in  fact  before  them;— the 
only  question  then  raised  having  been  as  to  the  right  to 

prove 

(a)  19  Ves.  88.  (c)  Cooke^  Btmk.  Law,  p.  251. 

(b)  lb.  206.  (df  I  Sch  4  Lef.  4i. 
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prove  immediately  for  the  whole  sum  without  any  valua-        18G0. 
tion  ;  and  upon  this  point  their  decision  was  right.    Had       '^-^n-^^ 
they  been  asked  to  admit  a  proof  for  any  part  of  the      Boddam. 
sum  without  valuation,  they  would  probably  have  been  Re 

right  in  refusing  the  application,  but  had  they  been  atlor. 
asked  to  allow  the  debt  to  be  valued  as  a  debt  payable  on 
the  death  of  the  bankrupt,  and  to  admit  a  proof  for  the 
amount  of  the  valuation,  they  probably  would  have  ad- 
mitted the  claim.  Many  years  have  since  elapsed,  and 
it  is  extraordinary  that  the  case  should  have  been  allowed 
to  sleep  so  long  after  the  death  of  the  bankrupt;  but  I 
do  not  see  in  that  any  ground  for  suspicion.  It  is  said, 
on  the  part  of  the  Petitioners,  that  until  lately  there  was 
no  estate  to  make  it  worth  while  for  them  to  bring 
forward  their  claim.  It  is  answered  that  in  1840  a 
dividend  was  declared  in  which  the  Petitioners  did  not 
seek  to  participate.  It  is  needless  however  to  speculate 
as  to  the  reasons  for  so  long  a  delay.  We  must  con- 
sider then  what  was  the  nature  of  the  contract,  out  of  which 
the  demand  arises.  Stript  of  verbiage  the  contract  was 
this,  a  covenant  or  bond  entered  into  by  Mr.  Taylor  for 
valuable  consideration,  long  before  his  bankruptcy,  to 
pay  to  the  trustees  within  six  months  the  sum  of  10,000/. 
with  interest,  but  by  a  contemporaneous  deed,  which  may 
be  considered  as  incorporated  in  the  covenant  or  con- 
dition of  the  bond,  he  was  to  have  the  whole  of  his  life 
to  pay  it  in,  unless  he  should  choose  to  pay  it  sooner; 
subject  to  this  exception,  that  if  he  should  become  bank-' 
rupt  or  insolvent,  the  principal  was  to  be  immediately 
recoverable;  and  under  the  trusts  he  was  beneficially 
tenant  for  life  of  the  money ;  considering  therefore  the 
policy  of  the  bankrupt  laws,  and  the  general  law  of  the 
country  bearing  on  the  subject,  this  was  in  effect  a  cove- 
nant or  bond,  conditioned  for  payment  of  10,000/.  on  the 
death  of  the  obligor  and  not  sooner,  unless  he  should 
think  fit.     It  was  an  obligation  for  payment  of  the  sum 

at 
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1860.        at  the  death  of  the  obligor  at  latest,  though  he  might  pay 

)^^^^      it  sooner,  and  there  was  an  invalid  clause  purporting  to 

BoDDAM.      enable  the  trustees  in  certain  events  to  enforce  payment 

lU  sooner.     That  clause  does  not  in  my  judgment  prevent 

'^^'"'''^'       the  bond  or  covenant  from  being  good  for  payment  at  the 

death  of  the  obligor.     If  the  bankrupt  were  now  alive 

it  would,  I  apprehend,  be  right  to  order  a  valuation  of 

his  life  interest,  and  to  admit  a  proof  for  the  residue  of 

the  sum,  after  deducting  the  amount  of  that  valuation. 

The  bankrupt  is  now  dead,  and  the  whole  sum  having 

become  payable  (the  obligation  being  in  my  judgment  as 

I  have  said  valid  for  payment  of  the  money  on  his  death) 

the  trustees  must,  I  think,  be  admitted  to  prove  for  this 

sum,  not  disturbing  any  former  dividend. 


The  Lord  Justice  Turner. 

In  this  case  there  was  a  legal  debt  of  10,000/.,  with 
interest  secured  by  bond.  There  was  a  contemporaneous 
deed  by  which  it  was  declared  that  the  obligees  should 
stand  possessed  of  the  bond  on  trust,  after  the  solemni- 
zation of  the  marriage,  to  allow  the  obligor  to  retain  the 
money,  or  such  part  of  it  as  he  should  think  fit,  in  his 
hands  during  his  life,  or  until  he  should  become  bank- 
rupt or  insolvent.  Now  the  law  would  not  permit  the 
debt  to  be  demanded  on  his  bankruptcy,  but  it  does  not 
seem  to  me  to  follow  that  he  was  to  be  at  liberty,  against 
the  express  terms  of  the  deed,  to  retain  the  money 
beyond  his  life.  The  sura  was,  therefore,  as  it  appears 
to  me,  payable  on  his  death.  There  was  then  a  debt  for 
value  payable  on  the  bankrupt's  death,  which,  as  my 
learned  Brother  has  observed,  might  have  been  proveable 
not  For  the  whole  amount  but  upon  a  valuation  as  a  debt 
payable  in  futuro.  No  attempt,  however,  appears  to  have 
been  made  to  have  a  value  set  upon  the  debt  and  to  be 
allowed  to  prove  for  the  amount  of  the  valuation.     It 

would 
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would  have  been  right  to  attach  importance  to  the  length 
of  time  which  has  elapsed  if  it  could  be  shown  that  owing 
to  lapse  of  time  any  change  had  taken  place  in  the 
position  of  the  assignees^  or  in  the  materials  upon  which 
the  question  has  to  be  decided,  but  nothing  of  that  kind 
is  shown.  I  take  the  general  rule  to  be,  that  so  long  as 
there  remain  undistributed  assets  in  bankruptcy  a  creditor 
is  entitled  to  come  in  and  prove,  as  is  the  case  in  an 
administration  suit  so  long  as  there  are  assets  unadmin- 
istered.  I  am,  therefore  of  opinion  that,  the  obligor  now 
being  dead,  the  trustees  are  entitled  to  come  in  and  prove 
for  the  10,000/.,  not  disturbing  former  dividends. 


1860. 

£x  parte 

BODDAM. 

Re 
Tatlor. 


Ex  parte  HENRY  CLARK. 
In   the    Matter  of  JAMES    LUND  COPELAND,  a 

Bankrupt. 

rilHIS  was  a  petition  by  the  surviving  trade  assignee 
by  way  of  appeal  from  an  order  of  Mr.  Commis- 
sioner Perry  dismissing  with  costs  a  petition  to  annul 
the  adjudication. 


Nov,  12. 

Before  The 
Lords  Jus- 

TICBS. 

A  relation  of 
a  bankrupt 


agreed  to  pur- 

The  bankruptcy  took  place  in  1852.     The  certificate  chase  all  the 
was  wholly  refused  on  the  ground  that  the  bankrupt  had  ^^at  a^ 
in  the  year  preceding  his  bankruptcy  lost  more  than  200/.  P"ce  much 
by  time  bargains  in  shares;  Ex  parte  Copeland,  In  re  value,  upon 

Capeland  (a).  condition  that 

*  '  the  adjudica- 

The  tion  should  be 

(a)  2  De  G.,  M.  Sf  G.  914.  annulled.     A 

petition  was 
then  presented 
by  the  trade  assignee,  with  the  consent  of  all  the  creditors  and  with  the  concurrence  of 
the  bankrupt,  to  annul  the  adjudication,  and  was  dismissed  by  the  commissioner, 
because  the  certificate  had  been  absolutely  refused,  on  account  of  the  bankrupt's  having 
lost  more  than  200/.  by  time  bargains  in  stock  during  the  year  before  his  bankruptcy, 
but  on  appeal  the  prayer  of  the  petition  was  granted. 
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1800.  The  whole  of  the  banl^upt*s  estate  had  been  distri- 

„  buted  before  the  presenting  of  the  petition  to  annul, 

Clark.  with   the   exception   of  a   reversionary  interest  in  the 

^  estate  of  the  bankrupt's  deceased  father.     This  interest 

was  of  a  very  unsaleable  description,  and  the  assignee 

• 

had  not  succeeded  in  selling  it.  Under  these  circum- 
stances a  relation  of  the  bankrupt  entered  into  a  contract 
with  the  assignee  to  purchase  it  for  a  sum  considered  to 
be  much  above  its  real  value,  subject  to  the  condition 
that  the  bankruptcy  should  be  annulled.  The  surviving 
trade  assignee  thereupon  presented  a  petition  praying  for 
the  annulling  of  the  adjudication,  and  all  the  creditors 
consented  to  the  application,  which  was  made  with  the 
concurrence  of  the  bankrupt.  The  dividends  which  had 
been  paid  amounted  to  Is.  3d.  in  the  pound,  and  the 
purchase-money  of  the  reversionary  interest  was  calcu- 
lated to  produce  a  further  dividend  of  about  6^d. 

Mr.  Commissioner  Perry  dismissed  the  petition  on 
the  grounds  appearing  in  the  following  passages  of  his 
judgment: — 

'^  Mr.  Robinson  cited  authority  to  show  that  where, 
as  in  this  case,  all  the  creditors  consent  to  the  dismissal 
of  the  petition  for  adjudication,  the  order  is  of  course. 
This  is  laid  down  in  the  case  of  Ex  parte  Brown  (a), 
where  the  bankrupt  was  at  the  time  under  committal  for 
want  of  proper  answers  to  questions  put  by  the  Commis- 
sioner. Mr.  Robinson^  however,  admitted  that  he  could 
cite  no  case  of  a  supersedeas  under  the  old  law,  or  of  a 
dismissal  of  a  petition  under  the  present  law,  after  the 
absolute  refusal  of  a  certificate,  and  I  believe  that  no 
such  case  exists  where  the  refusal  was  grounded  upon 
any  provision  of  the  201st  section  of  the  Bankrupt  Law 

Consolidation  Act This  is  a  case  in  which  an 

offence  incurable  in  itself  has  occasioned  the  refusal  of 

the 

(«)  2  5tr.  290. 


Cor  BLAND* 
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the  certificate.     The  want  of  proper  answers  to  questions        1860. 
before   the   Commissioner   during  the  progress  of  the      ^T^^^*^^ 
bankruptcy  was  capable  of  being  remedied  by  the  sub-       Clark. 
mission  of  the  bankrupt,  a  circumstance  which  probably     _    Re 
induced  the  Lord  Chancellor  in  Ex  parte  Brown  to 
pronounce  a  decision  at  variance  with  the  one  pronounced 
by  him  in  JSx  parte  Bean  (a),  where  he  deemed  the  not 
answering   to  the  satisfaction  of  the  Commissioner,  for 
which  a  committal  had  taken  place,  to  be  a  great  offence, 
and  one  which  ought  to  be  cured  by  surrender  previously 
to  the  grant  of  a  supersedeas.     I  therefore  dismiss  the 
petition." 

Mr.  Bacon  and  Mr.  Robinson  appeared  for  the  Ap- 
pellant. 

Mr.  De  Gex,  for  the  bankrupt,  supported  the  appeal. 

[7%e  Lord  Justice  Knight  Bruce  called  attention 
to  the  circumstances,  that  if  the  adjudication  were  super- 
seded the  assignees  might  run  some  risk  of  having  their 
proceedings  under  it  called  in  question,  and  that  the 
bankrupt  might  be  liable  to  be  sued  for  the  unpaid 
portion  of  his  debts.] 

Mr.  De  Gex  said  that  the  bankrupt  would  undertake 
to  confirm  all  the  acts  of  the  assignees,  and  thus  free 
them  from  all  liability,  and  that  he  was  willing  to  run 
the  risk  of  being  sued  for  the  residue  of  his  debts. 

[ITie  Lord  Justice  Turner  asked  what  was  to  be 
done  as  to  the  purchase-money  of  the  reversion.] 

Mr.  Bacon  said  that  the  Appellant  would  undertake  to 
distribute  it  among  the  creditors. 

The  order  was  then  made  for  annulling  the  adjudi- 
cation. 

(a)  1  Rose,  211. 
Vol.  II— 4  U  U  D.F.J. 
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In  the  Matter  of  SAMUEL  WHITFIELD  MORGAN, 

a  Bankrupt. 

Ex  parte  LEWIS  PHILLIPS. 
Nov,  12, 13,  Ex  parte  JOHN  MARNHAM. 

24.  ^ 

Before  The  fTlHESE  were  petitions  for  the  allowance  of  proofs, 

TicEi.  which   had    been   rejected  by   the  commissioner 

P.,  a  member  having  charge  of  the  bankruptcy,  upon  the  ground  that 

E^kangXad''  ^^  transactions,  in  respect  of  which  the  proofs  were 

Tanced  to  M,,  claimed   to  be  made,  were  illegal  and  void  under  the 

ber  on  ade-'    statute  8  &  9  Vict,  C.  109,  s.  18. 
poiit  of  foreign 

railway  ahares.  The 

a  tnm  of 
money  equal 

to  their  then  market  Talue,  rach  sum  to  be  repaid  on  the  next  settling  day.  According 
to  the  rules  of  the  Stock  EjcchQtige,  if  such  a  loan  is  not  repaid  on  the  day  named,  the 
lender  is  entitled  to  retain  the  shares  at  the  market  pidce  of  that  day,  the  difference 
being  paid  by  the  lender  to  the  borrower,  or  vice  vers^,  according  as  the  mkie  of  the 
shares  at  the  then  market  price  exceeds  or  falls  short  of  the  sum  lent.  M,  did  not  pay 
on  the  day,  but  the  difference  was  paid  and  the  transaction  carried  on  tiH  the  next 
aettlinff  day  as  a  loan  of  a  sum  equal  to  the  market  value  of  tlie  shares  on  the  day  when 
the  onsinid  loan  ought  to  have  been  paid,  and  so  on  from  time  to  time,  interest  being 
allowed  in  account.  M.  was  at  last  declared  a  defaulter,  and  subsequently  was  ad- 
judged bankrupt.  P.  took  to  the  shares,  which  were  worth  less  than  the  money  due, 
and  claimed  to  prove  for  the  deficiency.  Ueldf  reversing  the  decision  of  the  Commis- 
sioner, that  this  was  not  a  wagering  transaction,  and  that  the  proof  must  be  admitted. 
X.,  another  member  of  the  Slock  Exchawe,  agreed  to  sell  to  3f.,  at  a  price  then 
named,  100  shares  in  a  foreign  railway,  X  tneu  having  that  number  of  shares.  The 
transaction  was  to  be  completed  on  the  next  settling  day.  The  rules  of  the  Stock  JSx- 
change  in  such  cases  are  similar  to  those  in  the  case  of  loans  on  deposit.  M.  did  not 
take  up  the  shares  on  the  day  appointed,  but  the  difference  of  the  value  was  paid  and 
the  transaction  carried  on  to  the  next  settling  day,  as  a  purchase,  at  the  market  price 
of  the  then  settling  day,  and  so  on  from  time  to  time.  The  shares  remained  with  the 
vendor,  but  the  dividends  were  accounted  for  to  M.  Some  months  af^er  the  original 
contract  X.  bought  back  twenty  of  the  shares  and  accounted  to  M,  for  the  price,  and 
the  contract  was  carried  on  for  the  remaining  eighty  only.  On  A/.*s  being  declared  a 
defaulter,  X,  took  to  the  eighty  shares,  which  were  worth  less  than  the  price  agreed 
upon  in  the  last  continuation  of  the  contract,  and  sought  to  prove  for  the  difference. 
Held,  that  looking  at  all  the  circumstances,  and  especially  at  the  re-purchase  of  part  of 
the  shares,  the  transaction  must  be  considered  to  have  been  a  bon&  fide  contract  of 
sale,  and  not  a  scheme  to  cover  a  wagering  bargain  for  payment  of  differences^  and 
tt^at  the  proof,  therefore,  must  be  admitted. 
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The  Petitioners  and  the  bankrupt  respectively  were 
members  of  the  Stock  Exchange  during  the  whole  period 
over  which  the  transactions  in  question  extended,  the  ' 
Petitioners  respectively  being  stock  and  share  dealers  or 
jobbers,  and  the  bankrupt  a  stock-broker.  Tiie  Peti- 
tioners respectively  were  still  members  of  the  Stock 
Exckange  when  these  petitions  were  heard ;  but  on  the 
^8th  of  April,  1859,  the  bankrupt  was  declared  to  be 
a  defaulter,  and  ceased  to  be  a  member  of  the  asso- 
ciation. 


1860. 

Re 
MoftOAir. 

Ex  parte 
PaiLLiPt. 

ExfNirte 

MARMHAIf. 


The  transactions  in  question  were  entered  into  and 
conducted  upon  and  subject  to  the  rules  and  customs  of 
the  Stock  Exckange^  and  it  appeared  in  evidence  that, 
according  to  those  rules  and  customs,  there  are  settling 
days,  usually  two  in  each  month,  appointed  by  the  com- 
mittee of  the  association,  for  the  settlement  of  all  trans- 
actions relating  to  foreign  securities,  and  that  in  cases  of 
loans  upon  such  securities,  or  of  sales  of  such  securities, 
the  lender  or  seller  has  the  right,  if  the  loan  be  not 
repaid  or  the  purchase  completed  on  the  settling  day,  to 
sell  the  securities  or  take  them  at  their  then  value  in  the 
market,  and  to  be  paid  by  the  borrower  or  purchaser  the 
deficiency,  if  any,  he  paying  to  the  borrower  or  pur- 
chaser any  surplus  there  may  be  of  the  price  or  value 
beyond  the  amount  of  the  loan  or  purchase-money,  and 
that  in  case  the  borrower  or  purchaser  has  been  declared 
a  defaulter,  the  lender  or  seller,  if  the  loan  or  purchase- 
money  be  not  paid  within  three  days  or  such  further  time 
as  may  be  agreed  upon,  is  bound  to  take  the  securities 
at  a  price  to  be  fixed  by  the  officers  of  the  association. 


In  the  case  of  Ex  parte  Phillips,  the  Petitioner 
Phillips,  on  the  13th  of  November,  1858,  lent  the  bank- 
rupt Morgan  775/.  on  the  deposit  of  one  hundred  Lux^ 
embourg  Railway  Shares,  which  were  then  at  the  market 

U  U  2  price 
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1860. 


£x  parte 
Phillips. 

Ex  parte 

M  ARM  HAM. 


price  of  7/.  ISs.  per  share,  so  that  the  loan  was  to  the 
full  amount  of  the  value  of  the  shares  deposited.  On 
each  of  the  fortnightly  days  of  settlement,  down  to  the 
time  of  the  bankrupt  becoming  a  defaulter,  the  bankrupt 
paid  to  the  Petitioner  Phillips  the  interest  on  the  loan, 
and  when  the  shares  had  fallen  in  value,  he  also  paid  to  the 
Petitioner  Phillips  the  amount  of  the  depreciation ;  but 
when  the  shares  had  risen  in  value  the  Petitioner  Phillips 
paid  the  bankrupt  the  amount  of  the  increase  in  value. 
Upon  the  bankrupt's  being  declared  a  defaulter,  the 
Petitioner  Phillips  took  the  shares  at  the  price  fixed 
by  the  officers  of  the  association,  and  the  sum  which  he 
claimed  to  prove  was  176/.  8^.  9d.,  the  balance  which 
remained  due  to  him  after  deducting  the  price  at  which 
he  had  taken  the  shares. 


The  Petitioner  Phillips  was  examined  before  the 
Commissioner,  and  it  appeared  from  his  examination  that 
the  775/.  was  actually  paid  by  him  to  the  bankrupt,  and 
that  the  one  hundred  shares  were  actually  deposited  with 
him  by  the  bankrupt  He  proved  the  payment  of  the 
interest  and  of  the  deficiencies  and  surplus  as  stated 
above.  It  appeared  that  his  books  were  produced  before 
the  Commissioner,  and  that  the  entries  in  them  agreed 
substantially,  if  not  exactly,  with  his  statements.  He  also 
deposed  that  the  transaction  of  the  13th  of  November^ 
1858  was  an  absolute  and  bon&  fide  loan  without  any 
further  condition  or  understanding,  and  in  effect  that 
each  settlement  was  a  renewal  of  the  loan,  and  he  stated 
that  loans  of  this  description  were  common  on  the  Stock 
Exchange^  that  it  was  optional  with  him,  and  with  the 
bankrupt  also,  to  renew  the  loan  or  close  it  on  each  of 
the  settlements,  and  that  it  was  usual  with  these  loans 
that  the  amount  should  increase  or  decrease  according 
to  the  value  of  the  shares.  The  Commissioner,  how- 
ever. 
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ever,  thought  that  the  transaction  was  a  gambling  one^ 
and  accordingly  rejected  the  proof. 

The  case  stated  by  Mr.  Marnham  was  as  follows : — 
On  the  27th  of  March,  1858,  the  bankrupt  agreed  to 
purchase  from  him  one  hundred  new  shares  in  the 
Great  Western  Railway  Company  oi  Canada  at  11/.  10«. 
per  share,  the  purchase  to  be  completed  on  the  next 
settling  day.  Mr.  Marnham  was  actually  possessed  of 
shares  to  that  amount.  The  transaction  was  not  com« 
pleted  on  the  day  named,  but  was  carried  on  from  set- 
tling day  to  settling  day,  Mr.  Marnham  or  the  bankrupt, 
as  the  case  might  be,  paying  the  di£ference  of  value  on 
each  settling  day,  and  the  contract  being  renewed  for 
the  next  settling  day  at  the  market  price  for  the  day  on 
which  the  contract  was  renewed.  The  shares  remained 
in  Mr.  Marnham  s  possession,  but  the  bankrupt  was 
credited  with  all  dividends  that  accrued  on  them. 


1860. 


Ex  parte 
Phillips. 

Ex  parte 
Mabmhak. 


On  the  2nd  of  August,  1858,  Mr.  Marnham  re-pur- 
chased twenty  of  the  shares  from  the  bankrupt  at  10/.  10^. 
per  share,  being  the  then  market  price,  and  the  contract 
was  renewed  for  the  eighty  remaining  shares.  On  the 
bankrupt's  being  declared  a  defaulter,  Mr.  Marnham  took 
to  these  eighty  shares  at  a  price  fixed  by  the  association, 
which  was  less  than  the  market  price  of  the  day  on  which 
the  last  renewal  of  the  contract  had  taken  place.  A 
balance  thus  remained  due  to  him  of  142/.  14«.  bd,,  for 
which  he  sought  to  prove ;  but  this  proof  also  was  re- 
jected by  the  Commissioner,  as  arising  out  of  a  wagering 
transaction. 

Mr.  Bacon  and  Mr.  De  Gex,  for  Mr.  Phillips^  in 
support  of  his  appeal. 

This  was  a  perfectly  legal  transaction,  not  touched  by 

8&9 
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Ex  parte 
pHiLurs* 

ExfNUte 


6  &  9  Vict.  c.  109,  8.  18;  Ashton  i.Dakm{a).  The 
money  was  actually  advanced,  and  the  amount  of  the 
loan  was  varied  according  to  the  fluctuations  in  the 
value  of  the  security.  There  is  no  element  of  wagering 
in  the  case.  Mr.  Phillips  could  not  in  any  event  get 
more  than  his  original  loan  with  interest. 

Mr.  Daniel  and  Mr.  Bagley^  for  the  assignees,  con- 
tended that  the  transaction  was  in  substance  a  succession 
of  bets  upon  the  price  of  the  sliares  in  question. 

Mr.  Bacon  and  Mr.  De  Gex,  for  Mr.  Mamham,  in 
support  of  his  appeal. 

This  is  a  clear  case  of  bon&  fide  purchase.  The  price 
was  fixed  at  first;  the  contract  was  one  which,  according 
to  the  rules  of  the  Stock  Exchange^  must  have  been 
completed  at  the  next  settling  day,  unless  both  parties 
had  agreed  to  postpone  it.  Each  postponement  was  in 
effect  a  new  contract,  substituted  for  the  old  one.  The 
re-purchase  of  part  of  the  shares  shows  that  there  was 
a  bon&  fide  contract  of  sale. 

Mr.  Daniel  and  Mr.  Bagley,  for  the  assignees. 

We  contend  that  this  was  a  colorable  transaction,  in- 
tended to  cover  a  speculation  on  the  rise  or  &11  of  the 
price  of  the  shares.  Grisewood  v.  Blane  (6)  establishes 
that  where  there  is  a  mutual  understanding  that  the 
goods  bargained  for  are  not  to  be  delivered  on  the  future 
day,  but  only  the  difference  of  the  market  price  accounted 
for,  the  transaction  is  a  wagering  one.  In  that  case,  as 
here,  the  price  was  fixed  at  the  time  of  the  contract. 
The  whole  case  turns  on  a  question  of  fact,  was  there 
any  real  intention  to  buy  and  sell  these  shares  ?  [  The 
Lord  Justice  Turner  :    In  Grisewood  v.  Blane  the 

jury 


(a)  7  W.  R.  .384,  Exch. 


(6)  1 1  C.  B.  526. 
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jury  came  to  the  conclusion  tliat  there  was  not  any  real 
contract  for  sale;  here  there  was  a  contract  which, 
according  to  the  rules  of  the  Stock  Exchange^  must  have 
been  com[deted  on  the  day  named,  if  either  party  had 
insisted  on  it.]  The  rules  of  the  Stock  Exchange  would 
be  satisfied  if  the  difference  of  price  were  paid.  There 
is  nothing  in  those  rules  requiring  the  contract  to  be 
carried  out  in  specie ;  so  the  case  resembles  Grisewood 
V.  Slane,  in  which  one  of  the  points  found  by  the  jury 
was  that  the  transaction  was  one  in  which  it  was  only 
intended  that  there  should  be  a  settlement  by  payment 
of  differences.  Here  on  the  first  settling  day,  if  the 
shares  have  risen  in  price,  the  vendor  retains  the  shares 
and  pays  the  purchaser  a  sum  of  money.  It  is  impos- 
sible to  conceive  a  bona  fide  contract  for  sale,  with  such 
an  incident  annexed  to  it. 


1860. 


Ex  parte 
Phillips. 

£k  parte 
Marmham. 


Mr.  Bacon,  in  reply. 

In  the  first  case  there  was  a  loan,  upon  such  terms 
that  the  lender  could  not,  in  any  event,  get  anything  but 
his  principal,  with  interest  at  a  fixed  rate.  In  the  second 
case  the  purchaser  might,  on  any  settling  day,  have 
claimed  to  have  the  shares  delivered.  There  is  no 
wagering  in  either  transaction. 

Judgment  reserved. 


The  Lord  Justice  Turner,  after  stating  the  facts  of      JVor.  24. 
Phillips's  Case,  as  above,  proceeded  as  follows : — 

Upon  considering  the  case,  I  have  been  unable  to 
bring  my  mind  to  the  conclusion  at  which  the  learned 
Commissioner  arrived.  The  rules  of  the  Stock  Ex- 
change which  entered  into  this  transaction  rendered  it 
necessary  that  on  each  settling  day  the  transaction  should 

be 
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1860.  be  either  closed  or  renewed.     It  was  not  closed^  and 

^^  upon  its  being  renewed  it  would  seem  to  be  of  course 

MoROAif.  that  the  difference  on  the  one  side  or  the  other  should 

Ex  parte  be  paid.     There  was  a  new  loan  according  to  the  then 

-      _       price  of  the  shares.      In  no  case  could  the  Petitioner 
Ex  parte       '^ 

Mabhuam.  receive  more  than  the  amount  advanced  by  him  and  the 
interest  upon  that  advance.  If  the  shares  fell  in  value 
the  bankrupt  repaid  part  of  the  loan.  If  they  tq^  in 
value  the  Petitioner  made  a  further  advance.  It  was 
argued^  on  the  part  of  the  assignees,  that  the  transaction 
was  nothing  more  than  a  succession  of  bets  on  the  value 
of  the  shares,  the  bankrupt  paying  the  difference  if  the 
shares  fell  and  receiving  it  if  they  rose,  and  that  the  loan 
transaction  was  merely  to  cover  the  betting ;  but  what- 
ever my  opinion  might  have  been  upon  the  case  had 
there  been  no  money  advanced,  no  deposit  of  shares, 
and  no  taking  to  the  shares  by  the  Petitioner,  1  think 
the  proof  of  the  advance,  the  deposit,  and  the  ultimate 
settlement  by  the  Petitioner,  wholly  displace  the  case 
suggested  on  the  part  of  the  assignees,  and  that  this 
proof,  therefore,  must  be  admitted. 

The  case  of  JSx  parte  Marnham  differs  from  the  fore- 
going one.  In  this  case  there  was  an  alleged  sale  by 
the  Petitioner  Marnham  to  the  bankrupt  of  one  hundred 
Great  Western  of  Canada  New  Shares  on  the  27th  of 
March,  1858,  at  11/.  10^.  per  share,  making  1,150/. 
The  differences  were  paid  on  each  settling  day  by  the 
bankrupt  to  the  Petitioner,  and  by  the  Petitioner  to  the 
bankrupt,  as  in  Phillips's  Case,  and  the  account  was 
finally  settled,  as  in  that  case,  by  the  Petitioner  taking 
the  shares  at  their  value,  leaving  a  balance  of  143/.  145. 6(/. 
in  favor  of  the  Petitioner,  which  is  the  amount  for  which 
he  claimed  to  prove ;  but  in  this  case  there  never  was 
any  delivery  of  any  shares.  If  the  case  had  rested  here, 
I  should  have  felt  considerable  doubt  upon  it,  and,  having 

regard 
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regard  to  the  case  of  Grisewood  v.  Blane^  I  am  not 
satisfied  that  we  could  properly  have  admitted  the  proof 
without  some  further  investigation  before  a  jury  or  other- 
wise ;  but  it  appears  that  when  any  dividends  were  paid 
upon  the  shares,  those  dividends  were  accounted  for  to 
the  bankrupt,  and  that  on  the  ^nd  of  August^  1858,  the 
Petitioner  repurchased  from  the  bankrupt  twenty  of  the 
shares  at  their  then  market  value,  and  accounted  to  him 
for  the  price.  The  mere  payment  of  the  dividends  might 
not  perhaps  have  altered  the  case,  as  it  is  not  necessarily 
inconsistent  with  the  whole  transaction  having  been  fic- 
titious and  a  mere  cover  for  the  payment  of  the  differ- 
ences ;  but  I  think  the  re-purchase  of  the  twenty  shares 
and  the  payment  of  the  price  for  them  is  inconsistent 
with  that  view,  and  stamps  the  transaction  with  the  cha- 
racter of  reality ;  and  I  am  of  opinion,  therefore,  that 
this  proof  also  must  be  allowed. 


1860. 

Re 

Morgan. 

Ex  parte 
Phillips. 

Ex  parte 
Marnham. 


I  think  all  the  costs  in  both  cases  should  be  paid  out 
of  the  estate. 


The  Lord  Justice  Knioht  Bruce. 

I  also  consider  that  in  neither  of  these  cases  was  there 
any  wager,  or  any  contract  or  agreement  by  way  of 
gaining  or  wagering.  In  my  judgment,  therefore,  the 
disputed  proofs  ought  to  be  admitted ;  and  I  concur  in 
the  view  of  the  Lord  Justice  that  the  costs  in  both  cases 
ought  to  be  paid  out  of  the  estate. 
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Ex  parte  WILLIAM  HOPTON  WYLD. 

In  the  Matter  of  JOHN  HOPTON  WYLD,  a 

Bankrupt. 

rriHIS  was  a  petition  by  William  Hopton  Wyld  for  the 
allowance  of  a  proof  against  the  estate  of  the 
bankrupt  for  772/.  4*.  6rf. 

On  the  22ncl  of  May,  1867,  Messrs.  Otard  ^  Co,  of 
CognaCf  in  France,  drew  upon  the  bankrupt  for  value  a 
bill  of  exchange  for  the  above  sum,  payable  at  three 
months,  and  indorsed  it  to  their  agent  Mr.  Levaux.  It 
was  accepted  by  the  bankrupt,  but  his  bankruptcy  took 
place  before  it  became  due.     It  became  due  on  the  25ih 

change,  but 

became  bank-    oi  August,  1857,  and  on  the  27th  William  Hopton  Wyld 

fSfd^^'"'' On  P**^  ^^  ^^^  **^®  ^^^^^  ^^  ^^^  acceptor.  There  was  no 
its  coming  due,  protest  of  the  bill  for  nonpayment  and  no  formal  decia- 
.  pai  1  or  j.^jJqj|  qy  statement  of  its  being  paid  for  the  honor  of  the 
acceptor ;  but  it  was  in  the  usual  course  noted  for  npn> 


Nov.  14, 15. 

Before  2*A« 
Lords  Jus- 
tices. 

Dee.  5,  21. 

Before  The 

Lord 
Chancellor 

Lord 

Campbell 

and  The 

Lords  Jus- 

TICBS. 

A.  accepted 
a  bill  of  ex- 


payment. 

In  December,   1857,   the   Petitioner  applied   to  the 

Commissioner 


the  honor  of 
A.,  but  there 
was  no  protest 
ofthe  bill  for 
non-payment, 
nor  aid  B. 
make  any 
formal  state- 
ment that  he 
paid  it  for  the 

nonor  of  ^4.  B,  then  claimed  to  prove  for  the  amount  of  the  bill.  The  question  whe- 
ther he  was  entitled  to  prove  was  by  him  and  the  assignees  referred  to  arbitration,  with- 
out any  such  authority  as  is  required  by  sect.  153  of  the  Bankrupt  Law  Consolidatioa 
Act.  B.  never  repudiated  the  reference,  but  argued  the  case  on  its  merits  before  the 
referee,  and  took  up  the  award,  by  which  the  referee  decided  that  there  was  no  right 
of  proof. 

Ueldj  that,  whether  an  award  under  such  a  reference  could  have  bound  the  estate  of 
the  bankrupt  or  not,  B.  having  taken  the  chance  of  having  a  decision  in  his  favor, 
could  not  object  to  the  validity  ofthe  award  on  the  ground  of  the  non-compliance  with 
the  requisitions  of  the  act. 

Per  the  Lord  Justice  Turner,  The  reference  being  unauthorized,  this  award  could 
not  have  bound  the  estate  nor  the  Commissioner. 

Per  the  Lord  Justice  Knight  Bruce,  Apart  from  the  award,  B.  would  have  been 
entitled  to  prove. 
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Commissioner  to  be  allowed  to  prove  for  the  amount  of       1860. 
the  bill,  but  the  proof  was  objected  to  by  the  assignees      ^^ 
upon  the  grounds  that  the  bill  had  not  been  protested       Wyld. 
and  that  the  bankrupt's  estate  had  a  set  off  against  the  Re 

Petitioner.  In  consequence  of  these  objections  the  Com- 
missioner refused  to  admit  the  proof,  but  allowed  a  claim 
to  be  entered.  The  question  of  set-off  became  the  sub- 
ject of  an  action  at  law  and  was  decided  in  &vor  of  the 
Petitioner,  who  then  renewed  his  application  for  the  ad- 
mission of  the  proof.  The  assignees  opposed  on  the 
ground  that  the  bill  had  not  been  protested,  and  it  was 
thereupon  agreed  between  the  assignees  and  the  Peti- 
tioner that  the  question  whether  the  Petitioner  was 
entitled  to  prove  as  the  holder  of  the  bill  should  be 
referred  to  arbitration.  This  agreement  was  not  made 
in  conformity  with  the  provisions  of  the  statute,  it  was 
not  authorized  by  any  meeting  of  creditors,  nor  was  it 
sanctioned  by  the  Commissioner.  The  arbitration  however 
proceeded,  the  Petitioner  attended  by  counsel  and  con* 
tended  in  favor  of  his  right  to  prove,  and  in  the  result 
the  arbitrator  awarded  that  the  Petitioner  was  not  en- 
titled to  prove  as  holder  of  the  bill.  The  Petitioner  took 
up  the  award,  and  finding  it  adverse  made  a  further 
application  for  the  admission  of  the  proof,  and  the  Com- 
missioner having  refused  to  admit  it  he  appealed  from 
that  decision. 

Mr.  Bacon  and  Mr.  Coleridge  for  the  Petitioner. 

This  proof  is  resisted  on  the  technical  ground  that 
protest  was  necessary.  We  contend  that  protest  is  not 
necessary  for  the  purpose  of  proving  against  the  estate 
of  the  acceptor,  though  it  is  necessary  as  against  other 
parties  to  the  bill,  and  that  we  are  entitled  to  prove  in 
respect  of  the  payment.  The  award  decides  no  more 
than  that  the  Petitioner  cannot  prove  in  the  character  of 
holder.     The  rule  as  to  the  necessity  of  protest  is  no 

doubt 
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1860.       doubt  laid  down  in  general  terms  in  the  text  books,  but 

)f^^^^      the  reasons  given  for  it  by  the  cases  do  not  apply  to  an 
£x  pftrto 
Wtid.        acceptor;    Hoare  v.   Cazenove(a);    Williams  v.  Ger- 

Re  maine  (&).     The  Commissioner  replied  to  this  that  a  rule 

often  extended  further  than  the  reason  on  which  it  was 

founded,  but  there  is  no  case  in  the  books  in  which  the 

rule  has  been  applied  in  favor  of  an  acceptor.     Mertens 

V.  Winningtan  (c),  lays  down  the  rule  in  terms  favorable 

to   our  view.      The  proof   may  be  supported   on   the 

ground  that  this  was  money  paid  to  the  bankrupt's  use ; 

Barclay  v.  Gooch  {d) ;  Grissell  v.  Robinson  («)• 

Mr.  JBailt/  and  Mr.  H,  T.  Cole  for  the  assignees. 

We  say  that  the  award  is  conclusive,  the  assignees 
having  power  to  refer  to  arbitration,  though  they  incur 
risk  by  doing  so  without  the  proper  sanction ;  RusseU  on 
Awards  {f).  But  if  this  be  not  so,  we  say  that  the 
arbitrator's  decision  is  right  in  point  of  law.  A  moral 
obligation  gives  nio  claim,  either  at  law  or  in  equity. 
The  Petitioner  cannot  avail  himself  of  the  lex  mercatoria 
because  there  has  not  been  a  protest  which  that  law 
requires ;  JByles  on  Bills  (g) ;  Chitty  on  Bills  (A) ;  Van- 
detoall  V.  Tyrrell  {i) ;  Geralopulo  v.  Wieler  (A).  Mertens 
v.  Winnington  is  a  mere  loose  note,  and  the  point  does 
not  appear  to  have  been  in  question,  and  apart  from  the 
law  merchant  the  case  is  nothing  more  than  that  one  man 
voluntarily  pays  another  man's  debt  without  having  been 
requested  so  to  do,  which,  whatever  moral  claim  it  may 
raise,  certainly  gives  no  right  at  law  or  in  equity,  Sleigh 
V.  Sleigh  (/).  Barclay  v.  Gooch  was  a  clear  case,  there 
being  a  liability  as  surety,  and  in  Grissell  v.  Robinson 

there 

(a)  16  East,  391.  (g)  Page  231. 

(6)  7  B.  4-  C.  468.  (h)  Pages  238,  338,  340. 

(c)  1  Esp.  113.  (i)  1  Moo.  if  Malk  87. 

(d)  2  Esp,  571.  (A>  10  C.  B  690. 

(e)  3  Bing.  N.  C.  10.  (/)  5  Exch.  514. 
(/)  Page  40. 
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there  was  a  liability  which  was  held  to  supply  the  want 
of  an  actual  request. 

Mr.  Bacon  in  reply. 


Their  Lordships  reserved  judgment,  but  afterwards 
desired  that  tlie  case  might  be  re-argued  before  the  full 
Court. 


1860. 

£x  parte 
Wild. 

Re 
Wild. 


Mr.  Bacon  for  the  Appellant. 

The  award  could  not  decide  the  question,  for  the 
reference  not  having  been  sanctioned  by  the  Commis- 
sioner the  award  could  not  bind  the  assignees  or  the 
estate;  1^  &  13  Vict.  c.  106,  ss.  153,  154;  and  if  not 
binding  on  them  it  could  not  be  binding  on  the  other 
party.  Then  as  as  to  the  merits  of  the  award,  I  contend 
that  the  reasons  for  requiring  protest  do  not  apply 
where  the  acceptor  is  the  person  sought  to  be  made  liable. 
The  reason  why  protest  is  required  is  that  the  parties 
liable  on  the  bill  may  have  formal  notice,  accredited  by 
a  notarial  act,  that  the  bill  is  dishonored,  and  that  they 
will  be  called  upon  to  pay  it  There  is  reason  in  this  as 
regards  parties  not  primarily  liable,  but  there  is  no  reason 
for  requiring  such  formal  notice  to  a  person  who  is  the 
person  primarily  liable  to  pay.  [The  Lord  Chancellor. 
There  is  good  sense  in  the  distinction  you  draw,  but  the 
language  of  all  the  cases  is  that  a  person  who  takes  up 
a  bill  for  honor  must  have  it  protested.]  That  no  doubt 
is  so,  but  none  of  the  cases  called  for  the  distinction 
which  I  now  urge,  and  the  decisions  do  not  extend  to 
the  case  of  the  acceptor.  The  bill  is  a  negotiable  instru- 
ment, and  the  case  therefore  does  not  at  all  resemble  the 
case  of  a  man's  paying  an  ordinary  simple  contract  debt 
without  any  request  from  the  debtor. 

Mr. 


Dee,  5. 

Before  Tke 

Lard 
Chancellor 

Lord 

Campbell 

and  The 

Lords 

justicbs. 
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1860.  Mr  Cole  for  the  assignees. 

Ex  parte  ^^^  reference  to   arbitration  was   proposed  by  the 

Wyld.        solicitor  of  the  Appellant,  so  that  even  if  the  award,  had 
JH^^  it  been  the  reverse  of  what  it  is,  would  have  been  invalid 

as  against  the  estate,  it  does  not  lie  in  the  mouth  of  the 
Appellant  to  object  to  it.  But  I  contend  that  the  refer- 
ence was  perfectly  good  and  within  the  powers  of  the 
assignees ;  Smith  Mere.  Law  (a) ;  Russell  on  Awards  (ft); 
Piercy  v.  Roberts  (c).  The  only  effect  of  the  want  of 
the  proper  sanction  is  to  make  the  assignees  personally 
liable  to  the  creditors,  if  the  result  of  the  arbitration  is 
disadvantageous  to  the  estate;  Jones  v.  Yates (d);  Ex 
parte  May{e)\  Casbome  v.  Barsham  {f).  But  at  all 
events  the  Appellant  is  estopped  from  disputing  the 
award ;  Harrop  v.  Bayley  (g) ;  Ormes  v.  Beadel  (Ji\ 
But  even  if  the  award  is  not  binding,  the  Appellant  is 
not  entitled  to  prove.  This  cannot  be  treated  as  a  pay- 
ment made  for  the  honor  of  the  acceptor,  the  requisite 
forms  not  having  been  observed  ;  Smith  Merc,  Law  (() ; 
Chitty  on  Bills  (ft),  and  see  the  forms  of  protest  (Q ; 
Vandewall  v.  Tyrrell  (m)  ;  Geralopulo  v.  Wiekr  (n) ; 
Goodall  V.  Polhill  (o).  The  protest  informs  the  acceptor 
in  whose  hands  the  bill  is,  and  ought  not  to  be  dispensed 
with  in  his  case,  there  is  therefore  no  reason  for  restricting 
the  general  language  of  the  cases,  so  as  to  make  it  not 
apply  to  an  acceptor.  In  Byles  on  Bills  (/>),  protest  by 
the  drawer  is  mentioned,  now  the  drawer  could  not 
protest  against  any  one  but  the  acceptor,  for  no  one  else 

is 

(a)  Pagt  648.  (i)  Page  242. 

(b)  Page  40.  (k)  Pages  238,  240  (10/A  ed,) 

(c)  1  M.  4  R.  4.  (/)  Page  462  (9th  ed.);  ib.  316 

(d)  3  r.  4- J.  373.  (lOthed.) 

(e)  4  Deae,  60.  (m)  1  Moo.  Sf  M.  87. 
(/)  6  Sim,  317.  (n)  10  C.  B.  690. 
(g)  25  L.  J.,  Mag.  Ca.  107.  (o)  1  C.  B.  233. 

W  2  D.,  F.  *  J.  333.  ip)  Paget  231,  232. 
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is  liable  to  him  on  the  bill.     It  is  said  that  in  Mertens  v.        1860. 

Winnington  there  was  no  protest,  but  that  does  not  ^T*^'^ 
appear.  Wyld. 


Mr.  Bacon  in  reply. 

Whatever  power  the  assignees  may  have  to  make  a 
binding  submission  to  arbitration  in  matters  relating  to 
the  property  of  the  bankrupt,  they  cannot  have  any 
power  to  withdraw  a  question  of  proof  from  the  judicial 
cognizance  of  the  Commissioner  by  a  reference  not  pro- 
perly sanctioned.     The  award  therefore  is  invalid. 

Judgment  reserved. 


Re 
Wild. 


The  Lord  Chancellor. 

I  am  of  opinion  that  the  decision  of  the  Commissioner  Dec,  21. 
in  this  case  ought  to  be  affirmed,  on  the  ground  that  the 
award  of  the  arbitrator  against  the  claimant  is  conclusive. 
He  claimed  to  prove  as  a  creditor  of  the  bankrupt  for  the 
sum  of  1121,  4f .  6<2.,  as  holder  of  a  bill  of  exchange  for 
that  amount  drawn  by  Otard,  Dupuy  ^  Co.  of  Cognac^ 
upon,  and  accepted  by,  the  bankrupt,  which  the  claimant 
alleged  that  he,  after  it  was  dishonored  for  nonpayment, 
took  up  and  paid  for  the  honor  of  the  acceptor.  The 
assignees  denied  his  right  to  prove.  This  was  a  mixed 
question  of  fact  and  law  depending  upon  what  passed 
when  the  claimant  obtained  possession  of  the  bill,  and 
upon  the  custom  of  merchants  respecting  bills  of  ex- 
change. According  to  the  statement  of  the  Commis- 
sioner ^'  By  agreement  between  the  claimant  and  the 
assignees  the  right  of  the  former  to  prove  against  the 
estate  was  left  to  arbitration,  the  precise  question  sub- 
mitted  to  the   arbitrator  being,  whether  the  claimant 

could 
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1860. 

Ezptfto 
Wtlo. 

Re 
Wild. 


could  prove  as  bolder  of  the  bill?  The  arbitrator 
decided  that  the  claimant  had  no  sach  right,  and  the 
award  still  remains  in  force.** 

During  the  discussion  before  the  Commissioner  no 
objection  was  made  to  the  legality  of  the  submission  or 
to  the  validity  of  the  award,  and  the  claimant's  counsel, 
admitting  that  it  was  a  bar  to  his  claim  to  prove  against 
the  estate  as  holder  of  the  bill,  only  contended  that  not- 
withstanding the  award  he  was  entitled  to  prove  against 
the  estate  for  money  paid  by  him  to  the  use  of  the  bank- 
rupt.     Mr.  BacoHy    counsel    for  the  claimant   before 
us,  most  properly  (as  might  be  expected  from  him)  con- 
ceded that  proof  as  holder  of  the  bill  and  proof  for 
money  paid  to  the  use  of  the  banknipt  were  only  varia- 
tions of  the  form  of  procedure  for  the  same  right,  and 
that  if  the  one  was  barred  by  the  award  so  was  the  other. 
But  he  powerfully  argued,  first,  that  irrespective  of  the 
award  the  claimant  had  a  right  to  prove,  although  he  had 
taken  up  and  paid  the  bill  for  the  honor  of  the  acceptor 
without  a  protest,  which  would  have  been  necessary  as 
to  the  drawer  or  indorser  of  a  bill ;  and  secondly,  that  the 
award  was  void  by  the  operation  of  section  153  of  IS  & 
13  VicL  c.  106,  which  enacts  that  ''  with  leave  of  the 
Court  first  obtained  and  subject  to  such  conditions,  if 
any,  as  the  Court  shall  think  fit  to  direct,  the  assignees 
may   submit   to   arbitration    any   difference   or   dispute 
between  the  assignees  and  any  other  person  for  or  on 
account  or  by  reason  of  anything  relating  to  the  estate 
and  effects  of  the  bankrupt.**     It  is  admitted  that  in  this 
case   the   submission   to   arbitration   of   the   difference 
between  the  claimant  and  the  assignees  was  without  the 
leave  of  the  Court  first  obtained  for  that  purpose. 


But  I  am  of  opinion  that  it  is  not  competent  to  the 
claimant  now  to  make  this  objection.     He  agreed  to  the 

arbitration, 
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arbitration,  he  attended  the  arbitrator,  he  adduced  evi-        1860. 
dence  before  the  arbitrator,  and  by  his  counsel  he  argued       ^^^^ 
that  he  was  entitled  to  the  award ;  he  actually  took  up        Wtld. 
the  award  in  the  hope  that  it  might  be  in  his  favor,  and  Re 

if  this  had  been  so,  there  can  be  no  doubt  that  he  would 
have  been  admitted  to  prove  his  claim  against  the  estate 
without  further  difficulty.    A  number  of  authorities  (to 
which  might  be  added  Lee  v.  Sangster  (a) )  were  cited,  to 
show  that  the  want  of  the  leave  of  the  Court  would  not 
invalidate   the  award,   although  it  might   subject   the 
assignees  to   penal  liability  for  submitting  such  a  dif- 
ference to  arbitration  without  the  leave  of  the  Court 
But  the  ground  on  which  I  proceed  is,  that  the  claimant 
cannot  now  be  heard  to  make  the  objection.     Having 
acted  fully  under  the  submission  and  taken  the  chance  of 
having  an  award  in  his  favor,  he  cannot  now  seek  to  get 
rid  of  the  award  against  him  on  account  of  an  informality 
in  the  submission,  even  if  this  objection  might  have 
prevailed  if  taken  in  due  time;  the  cases  of  Jones  v. 
Powell  (6),  and  Wrightson  v.  Bywater  (c),  are  expressly 
in  point     I  myself  laid  down  and  acted  upon  the  same 
principle  during  the  last  term  in  Omu  v.  Headel,  where 
the  bill  being  filed  to  set  aside  an  agreement  to  submit 
to  arbitration  on  the  ground  that  it  had  been  fraudulently 
obtained,  proof  being  given  that  the  Plaintiff  had  volun- 
tarily and  deliberately  acted  under  the  submission  and 
had  made  no  complaint  of  the  proceeding  till  he  found 
the  award  was  against  him,  I  adjudged   that  his  bill 
should  be  dismissed  with  costs. 

In  the  present  case  it  is  admitted  that,  if  the  award  is 
considered  valid,  there  is  no  ground  for  the  appeal,  as 

the 

(a)  2  C.  B.  1.  (c)  3  Mee.  Sf  WeU.  199. 

(6)  6  Dowl.  ^83. 
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the  claimant  cannot  prove  for  money  paid  if  he  cannot 
prove  as  holder  of  the  bill. 

I  am,  therefore,  not  called  upon  to  give  any  opinion 
upon  the  difficult  question  whether,  when  a  bill  of 
exchange  has  been  dishonored  for  nonpayment,  a  stranger 
by  paying  for  the  honor  of  the  acceptor  without  a  protest 
can  make  himself  a  creditor  of  the  acceptor  for  the  amount. 
But  I  think  it  right  to  say  that  JUertins  v.  Winnington  (a) 
cannot  be  considered  an  authority  for  the  doctrine  that, 
where  a  person  without  a  protest  takes  up  a  bill  of 
exchange  for  the  honor  of  any  one  whose  name  is  on  the 
bill,  he  becomes,  as  indorsee  of  the  bill,  entitled  to  all 
remedies  against  those  whose  names  are  on  it  I  should 
rather  infer,  that  in  that  case  the  Plaintiff  paid  the  bill 
for  the  honor  of  Burton,  Forbes  and  Gregory  the  in* 
dorsers  after  the  bill  had  been  protested,  and  to  suppose 
that  without  a  protest  the  Plaintiff  by  payments  acquired 
all  the  rights  of  indorsee  would  be  subversive  of  the 
custom  of  merchants  on  this  subject,  acknowledged  by 
all  commercial  nations. 

I  am  of  opinion  that  the  appeal  should  be  dismissed, 
but  without  costs. 


The  Lord  Justice  Turner. 

I  agree  in  opinion  with  the  Lord  Chancellor  in  this 
case.  It  is  not,  I  think,  necessary  for  us  to  give,  and  I 
do  not  mean  to  give,  any  opinion  upon  the  question 
whether,  in  the  case  of  the  payment  of  a  bill  for  the 
honor  of  the  acceptor,  a  protest  is  necessary  to  entitle 
the  person  who  has  made  the  payment  to  sue  the  ac- 
ceptor upon  the  bill,  for  I  am  of  opinion  that  the  Peti- 
tioner is  bound  by  the  award.     It  is  true  that  the  award 

is 
(a)  1  Esp.  113. 
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U  not  made  in  conrormity  with  the  provisions  of  the 
statute.  It  is  not  made  with  the  leaye  of  the  Court.  It 
could  noty  therefore^  as  it  seems  to  me,  in  any  manner 
bind  the  estate  of  the  bankrupt,  and  still  less,  as'^I  think, 
could  it  bind  the  Commissibner  in  the  exercise  of  his 
judicial  functions.  If,  therefore,  the  question  had  been 
whether  the  estate  of  the  bankrupt,  or  the  judgment  of 
the  Commissioner,  could  be  affected  by  the  award,  I 
should  have  felt  no  difficulty  upon  it,  but  the  question  is, 
whether  the  Petitioner  is  not  bound  by  the  award.  It 
was  quite  competent  to  him  to  agree  to  be  bound  by  the 
decision  of  the  arbitrator,  and  the  only  case  which,  as  it 
seems  to  me,  he  can  set  up  against  the  award  is,  the 
want  of  mutuality — that  the  award,  if  against  him,  could 
be  enforced,  if  in  his  favor  could  not  be  enforced.  The 
Petitioner,  however,  must  be  taken  to  have  known  that 
this  was  the  case  when  he  entered  into  the  reference,  and 
having  known  that  neither  the  estate  of  the  bankrupt, 
nor  the  judgment  of  the  Commissioner,  could  be  bound 
by  the  result  of  the  reference,  he  must,  I  think,  in  enter- 
ing into  it,  be  taken  to  have  meant  to  contract  only  for 
such  benefit  as  the  weight  of  the  arbitrator's  judgment, 
if  in  his  favor,  might  confer  upon  him;  the  influence 
which  it  might  have  in  the  settlement  of  the  question 
between  him  and  the  bankrupt's  estate.  He  has  taken 
the  chance  of  obtaining  that  benefit,  and  having  taken 
that  chance  he  ought,  in  my  opinion,  to  be  bound  by  it 
now  that  it  has  turned  against  him.  This  principle  has 
been  acted  upon  at  law  in  the  cases  of  Wrightsan  v. 
Bywater  (a),  and  Jones  v.  Powell(b),  and  those  decisions 
seem  to  me  to  apply  to  this  case. 


1860. 

£x  parte 
Wtld, 

Rt 
Wti.9. 


It  was  much  pressed  in  argument  on  the  part  of  the 
Petitioner,  that  he  was  entitled  to  be  considered  as  the 

holder 

(a)  3  M.^  W.  199.  {b)  6  DawL  483. 
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1860.        holder  of  an  overdue  bill,  and  to  prove  in  that  character, 

^'^^^'^^      but  the  award  seems  to  me  to  reach  the  Petitioner  in 

Wyld.        that  character  also,  and  even  if  the  award  could  be  laid 

Re  out  of  the  case,  I  think  the  proof  could  not  be  allowed 

on  this  ground.     The  Petitioner  having  taken  the  bill 

by  payment  for  the  honor  of  the  acceptor,  could  not,  I 

think,  be  permitted  to  say  that  he  took  it  by  transfer  from 

the  holder.     The  rights  in  the  one  case  and  the  other 

would  be  wholly  different. 

It  has  been  suggested,  too,  that  the  Petitioner  was 
entitled  to  prove  on  this  ground,  that  whatever  might  be 
the  right  at  law,  an  equity  would  attach  upon  the  holder 
in  favor  of  the  person  by  whom  he  was  paid ;  but  it  seems 
to  me  to  be  an  answer  to  this,  that  the  holder  was  paid, 
and  that  no  equity,  therefore,  could  be  asserted  through 
him.  It  may  be  added,  too,  that  to  support  such  an 
equity  would  be  wholly  to  alter  the  effect  of  a  payment 
for  honor.  Where  there  is  a  payment  of  a  bill  for  the 
honor  of  the  acceptor  or  indorser,  the  person  who  pays 
has  a  remedy  upon  the  bill  against  the  acceptor,  and  in 
the  case  of  an  indorser,  against  him  and  all  prior  indorsers. 
He  has  no  right  or  remedy  against  subsequent  indorsers, 
but  if  the  holder  was  to  be  held  to  be  a  trustee  for  him  he 
would  have  a  remedy  against  the  subsequent  indorsers* 
Upon  these  grounds  I  agree  in  opinion  with  the  learned 
Commissioner,  that  the  Petitioner  is  not  entitled  to  prove, 
and  this  petition,  therefore,  must  be  dismissed;  but  it 
must  be  dismissed  without  costs. 

T%e  Lord  Justice  Knight  Bruce. 

Independently  of  the  award  I  think  the  claim  of  the 
Petitioner  well  founded.  In  my  opinion  he  was  at  the 
time  when  his  proof  was  carried  in  entitled  to  prove. 
The  award,  however,  has  considerably  embarrassed  me. 
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In  the  Matter  of  the  UNITED  GENERAL  BREAD 
AND  FLOUR  COMPANY,  for  PLYMOUTH, 
DEVONPORT  and  STONEHOUSE. 

Ex  parte  HIRTZEL. 

rriHIS  was   the   appeal  of  Mr.  Hirtzel,  the  official      Nov.  15. 

assignee  and  official  liquidator  of  the  above-named     Before  The 

r^  .     .  •  Lords  Jut- 

company,  from  the  refusal  by  Mr.  Commissioner  Biggs        tices. 
Andrews,  of  the  Exeter  District  Court  of  Bankruptcy,  to  Where  an 
commit   Mr.  Avery,  a  contributory  to   the  debts  and  upa'joint*" 
liabilities  of  the  above-named  company,  for  non-payment  ^^^^  company 
of  a  call  in  obedience  to  an  order  of  the  district  Court  in  Chancery, 
which  had  been  duly  served  upon  him.  ""^  ""^5'  ^^® 

•^  *  power  pven  to 

the  Court  by 

The  company  was  established   in   1846,  under  the  Smjlni^^"" 
provisions  of  the  Joint  Stock  Companies  Act,  7  &  8  Act,  1856,  a. 

Vict  c    110  74,  the  tub. 

rice.  c.  iii/.  aequent pro- 

ceedings for 

In  November,  1847,  Vice-chancellor  Wood  made  an  company  have 
order  for  winding  up  the  company,  and  under  the  power  ^?  1y*lri^t 
given  to  him  by  the  Joint  Stock  Companies  Act,  1856,  Court  of  Bank- 
19  &  20  Vict.  c.  47,  s.  74,  directed  that  the  further  pro-  S^^nldS^ 
ceedings  should  be  had  in  the  Court  of  Bankruptcy  of  of  which  the 
the  Exeter  district,  within  the  jurisdiction  of  which  the  office  of  the 
registered  office  of  the  company  was  situate.  company  ia 

^  '^     "^  situate,  the 

Commissioner 

Mr.  Avery  was  placed  upon  the  list  of  contributories  ®*^*^  l>i«<f>c' 
in  respect  of  one  share,  upon  which  in  the  course  of  the  risdiction  to 
winding  up  a  call  of  4Z.  was  made,  and  an  order  for  pay-  tributory*for"' 

ment  served  upon  him.  disobedience 

to  an  order  for 
a  call  duly 

This  order  not  having  been  duly  attended  to  a  peremp-  ™*de,»nd 

,  »«       I  served  upon 

tory  order  for  payment  was  served  upon  Mr.  Avery  in  him. 

July, 
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1860.  July^  1860.     This  order  having  been  wholly  disregarded 

.  by  Mr.  Avery,  an  application  was  made  to  the  Com- 

Thb  Umitbd  missioner  for  his  committal. 
Gbmeral 

BeBAD  AMD 

Flour  The  Commissioner  refused  to  make  any  order,  doubting 

COMPAHT.  frc.  t  .     .      .   J.   ,. 

g^  his  junsdiction  to  commit. 


HiBTIBL. 


Mr.  Selwyn  and  Mr.  Lopes  in  support  of  the  petition 
of  appeal. 

The  Court  of  Bankruptcy  has  always  had  inherent 
power  under  its  original  jurisdiction  to  enforce  its  orders 
by  commitment ;  and  this  power  is  expressly  recognized 
and  continued  by  the  Bankrupt  Law  Consolidation  Act, 
of  1849,  sect.  6,  which  enacts  that ''  The  Court  of  Bank- 
ruptcy«  shall  continue  to  be  a  Court  of  Law  and  Equity 
for  the  purposes  of  this  act,  and  shall  continue  to  be  a 
Court  of  Record,  and  the  records  and  proceedings  of 
every  kind  at  the  commencement  of  this  act  in  the  said 
Court  in  London,  and  in  the  several  districts  in  the 
country,  shall  be  kept  as  such  records  and  proceedings 
in  like  manner  in  the  Court  so  continued,  and  the  said 
Court  and  every  Commissioner  thereof  shall  have  and 
use  all  the  powers,  rights,  incidents  and  privileges  of  a 
Court  of  Record,  and  all  other  rights,  incidents  and 
privileges  as  fully  to  all  intents  and  purposes  as  the 
same  are  used  and  enjoyed  by  any  of  her  Majesty's 
Courts  of  Law  or  Judges  at  Westminster,  and  each  and 
every  of  the  Commissioners  for  the  time  being  acting  in 
London  and  in  the  several  districts  in  the  country  shall, 
singly  and  simultaneously  or  otherwise  as  occasion  may 
require,  be  and  form  the  Court  for  every  purpose  under 
this  act,  or  in  execution  of  any  duty  which  may  hereafter 
be  imposed  upon  the  Court,  except  where  otherwise 
specially  provided."  And  by  section  99  of  the  Joint 
Stock  Companies  Act,  1856,  it  is  provided,  that  until  the 
rules  therein  mentioned  are  made,  which,  however,  have 

not 
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not  yet  been  made,  any  order  made  by  any  Commissioner  1860. 
of  Bankruptcy  in  proceedings  under  the  act,  may  be 

enforced  in  the  same  manner  in  which  orders  made  in  Tbb  Umitbo 

proceedings  within  the  ordinary  jurisdiction  of  the  Courts  ^^"*^„ 

of  Bankruptcy  are  enforced.  Floub 

Further,  by  section  1 1  of  the  Joint  Stock  Companies  E«  p«rte 
Amendment  Act,  1858,  the  21  &  22  Vict.  c.  60,  it  is  "'*""■• 
enacted,  that  the  practice  hitherto  in  use  in  the  Court  of 
Chancery  in  En ff land  in  winding-up  companies  under 
"  The  Joint  Stock  Companies  Winding-up  Act,  1848," 
and  "  The  Joint  Stock  Companies  Winding-up  Act> 
1849,"  and  all  powers  and  jurisdictions  given  to  the  said 
Court  of  Chancery  by  the  said  acts,  and  not  conferred 
by  the  Joint  Stock  Companies  Acts,  shall  be  applicable 
to  the  winding-up  under  the  said  Joint  Stock  Companies 
Acts  of  companies  by  the  Courts  of  Bankruptcy  in 
England^  until  rules  for  regulating  such  winding-up  are 
made  in  pursuance  of  the  powers  for  that  purpose  given 
by  the  said  Joint  Stock  Companies  Acts ;  and  that  the 
Courts  of  Bankruptcy  in  England  may  adopt  such 
practice,  powers  and  jurisdictions  to  the  same  extent  as 
if  the  companies  were  being  wound  up  under  ''  The  Joint 
Stock  Companies  Winding-up  Act,  1848,**  and  "  The  Joint 
Stock  Companies  Winding-up  Act,  1840." 

It  is  submitted,  therefore,  that  both  under  the  original 
jurisdiction  of  the  Court  of  Bankruptcy,  and  under  the 
enactments  above  stated,  the  Commissioner  has  ample 
power  to  commit. 

Mr.  Avery  did  not  appear  either  personally  or  by 
counsel. 

The  Lord  Justice  Knioht  Bruce. 

We  are  of  opinion  that  there  is  jurisdiction  in  th^ 
Commissioner  to  commit  where  an  order  for  payment  of 

a  call 


650 


CASES  IN  CHANCERY. 


1860.  a  call  has  been  duly  served  and  not  obeyed,  and  we  con- 

^'^^^^^^  sider  it  not  incumbent  on  the  Commissioner  to  enquire 

Tbb  Unitbo  i^^  ^^^  regularity  or  irregularity  of  any  previous  pro- 

Gembral  ceedingy  nor   upon   the  official  liquidator   to  ascertain 

Flour  beforehand  whether  the  contributory  is  or  is  not  able 

C0MFA«T,  Ac    ^^  p^y 

£z  parte 

HiRTIBL. 

The  Lord  Justice  Turner  concurred. 


Dec.  4. 
Before  Tke 

LOBDI 
JuiTICEt. 

Where  an  act 
of  bankruptcy 
had  been  com- 
mitted before 
a  petition  for 
arrangement 
was  presented 
under  the 
211th  section 
of  the  act  of 
184»:  held, 
that  a  creditor 
was  entitled  to 
proceed  under 
a  petition  for 
adjudication  in 
bankruptcy, 
notwithstand- 
ing the  pend- 
dencv  of  the 
petition  for 
arrangement, 
no  resolu- 
tion having 
been  pre- 
Tiouslv  con- 
firmed by  the 
Commissioner. 


Ex  parte  THOMAS  TREHERNE. 

In  the  Matter  of  HENRY  SAUNDERS,  against  whom 
a  Petition  for  Adjudication  of  Bankruptcy  was 
filed  on,  &c. 

rriHIS   was  the  appeal  of   the  petitioning   creditor 
against  the  decision  of  Mr.  Commissioner  Evans, 
annulling  an  adjudication  of  bankruptcy  against  the  Re- 
spondent Henry  Saunders. 

On  the  15th  of  October,  I860,  the  Respondent  pre- 
sented a  petition  for  arrangement  with  his  creditors  to 
the  Court  of  Bankruptcy  in  London,  under  the  211th 
section  of  the  Bankrupt  Law  Consolidation  Act,  1849. 

On  the  same  day  an  order  was  made  on  the  petition, 
granting  protection  until  the  30th  of  October,  and  ap- 
pointing the  first  sitting  to  be  held,  under  the  petition, 
on  the  15th  o(  November  then  next 

On  the  1 6th  of  October  an  order  was  made  under  the 

petition  for  arrangement,  directing  that  the  Respondent's 

estate  should  vest  in  Patrick  Johnson,  an  official  assignee 

of  the  Court  of  Bankruptcy,  and  be  taken  possession 

of 
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of  by  James   Cooper,  one   of  the   messengers   of  the 
Court. 

On  the  5th  of  November  the  accounts  of  the  Respon- 
dent were  filed  under  his  petition  for  arrangement. 

On  the  27th  of  October  the  Appellant,  as  one  of  the 
creditors  of  the  Respondent,  received  notice  from  the 
Court  of  Bankruptcy  that  the  petition  for  arrangement 
had  been  presented,  under  which  protection  from  all 
process  either  against  the  Respondent's  person  or  pro- 
perty had  been  granted,  and  that  the  first  sitting  under 
the  petition  for  arrangement  had  been  appointed  to  be 
held  on  the  15th  of  November  then  next. 

On  the  31st  of  October  the  Appellant  learned  for  the 
first  time,  as  the  fact  was,  that  the  Respondent  had  on 
the  11th  of  October  executed  an  assignment  to  a  trustee 
of  all  the  Respondent's  estate  and  effects  for  the  benefit 
of  his  creditors. 


657 
1860. 

Ex  parte 
Trbhbrmb. 

In  re 
Saunders, 


On  the  31st  of  October  the  Appellant  presented  his 
petition  for  adjudication  of  bankruptcy  against  the 
Respondent. 

On  the  proof  of  the  Appellant's  debt  to  the  amount 
required  by  the  statute,  and  of  the  trading  of  the 
Respondent,  and  of  the  execution  by  him  of  the  deed  of 
assignment,  an  adjudication  in  bankruptcy  was  made 
against  him  and  a  day  appointed  for  his  surrender. 

In  the  deed  of  assignment  was  contained  the  following 
proviso : — "  Provided  always,  and  it  is  hereby  expressly 
agreed  and  declared,  that  in  case  the  said  Henry 
Saunders  shall,  within  two  calendar  months  from  the 
date  hereof,  deem  it  to  be  expedient  and  shall  present 

a  petition 
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1860. 

Ex  parte 
Trbhbrmb. 

Id  re 
Saundbks. 


a  petition  for  arrangement  between  himself  and  his 
creditors,  under  the  12  &  13  Vict.  c.  106,  s.  211,  or 
shall  sign  a  declaration  of  insolvency,  then  these  presents 
shall  be  void,  and  the  property  and  effects  hereby 
assigned  shall  be  administered  under  the  superintendence 
and  control  of  the  Court  of  Bankruptcy.'* 


On  the  6th  of  November  the  Respondent  gave  notice 
to  the  Appellant  and  to  the  Court  of  Bankruptcy  of  his 
intention  to  dispute  the  validity  of  the  adjudication,  and 
also  the  petitioning  creditor's  debt,  trading  and  act  of 
bankruptcy  upon  which  the  adjudication  had  been 
grounded ;  and  further  gave  notice  that  he  should  show 
that  he,  on  the  16th  of  October  then  last  prior  to  the 
adjudication,  presented  a  petition  to  the  Court  of  Bank- 
ruptcy under  section  @11  of  the  Bankrupt  Law  Consoli- 
dation Act,  1849,  and  that  the  proceedings  thereunder 
were  still  pending,  under  which  an  oiBScial  assignee  had 
been  appointed,  and  his  estate,  credits  and  effects  had 
been  and  still  were  vested  in  the  official  assignee,  and 
the  usual  order  of  protection  had  been  granted  to  him, 
and  that  thereby  the  adjudication  in  bankruptcy  against 
which  he  intended  to  show  cause  was  null  and  void, 
and  ought  not  to  have  been  made. 


On  the  13th  of  November  the  matter  of  the  disputed 
adjudication  came  on  for  hearing  before  Mr.  Commis- 
sioner Evan$i  when  all  objections  to  the  petitioning 
creditor's  debt  and  the  trading  were  waived,  and  the 
question  of  whether  the  Appellant  had  a  right  to  ob- 
tain an  adjudication  of  bankruptcy  founded  upon  the 
act  of  bankruptcy  of  the  11th  of  October ^  was  alone 
argued. 

The  Commissioner,  after  taking  time  to  consider  the 
matter,  made  an  order  on  the  15th  of  November  uifkMWmg 

the 
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the  adjudication,  upon  the  ground  that  after  the  petition 
for  arrangement  was  filed  nothing  could  be  done  with  the 
Petitioner  or  his  property  except  under  the  petition  for 
arrangement,  and  that  his  having  committed  a  previous 
act  of  bankruptcy  made  no  difference. 

Mr.  De  Gex,  Mr.  Lucof  and  Mr.  trough  in  support 
of  the  appeal. 

There  can  be  no  doubt  that  the  deed  operated  as  an 
act  of  bankruptcy.  The  proviso,  which  may  be  relied 
upon  on  the  part  of  the  Respondent,  does  not  prevent 
the  execution  of  the  deed  from  having  that  effect; 
Tappenden  v.  Burgess  (a) ;  Dutton  v.  Morrison  (b) ; 
Back  V.  Oooch(c).  Then,  an  act  of  bankruptcy  having 
been  committed,  the  petitioning  creditor  was  entitled  to 
an  adjudication  of  bankruptcy  as  a  matter  of  right.  It 
was  held,  before  the  introduction  of  the  arrangement 
clauses  into  the  law  of  bankruptcy,  that  a  commission  of 
bankrupt  was  ex  debito  justitiae;  BackwelFs  C<zse{d); 
Ex  parte  Thompson  {e)\  Ex  parte  Wikon  {/);  Ex 
parte  Lanchester(g);  and  those  clauses  contain  nothing 
depriving  a  creditor  of  this  right.  The  object  of  them 
is  not  to  exclude  an  administration  under  a  bankruptcy, 
but  to  prevent  any  one  creditor  from  obtaining  a  pre- 
ference over  the  rest  by  a  process  for  his  own  benefit 
only.  Therefore  it  has  been  held  that  bankruptcy  is 
not  process  against  which  the  protection  of  the  arrange- 
ment clauses  is  effectual ;  Ex  parte  Walker  (A) ;  Ex 
parte  Bales  {i).  This  is  a  stronger  case  than  those, 
since  here  the  act  of  bankruptcy  was  complete  before 
the  petition  for  arrangement  was  filed,  and  in  the  cases 
cited  it  was  only  in  progress  towards  completion. 

They 

(a)  4  East,  230.  (/)  1  Atk.  218. 

(ft)  17  Fei.  197.  (g)  17  Fei.  512. 

(0  4  Campb.  232.  (A)  6  De  G.,  A/.  4  G.  752. 

id)  1  Vern.  152.  (i)  2  De  G.  4  J.  206. 

(0  1  Fei.jim.  157. 


1860. 

Ex  parte 
Trbvbkiic. 

In  re 

SAUMPERf. 
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1860.  They  also  referred  to  Blackford  v.  HiU  (a). 

Trehbemb.         ^r.  C.  Swanston  for  the  Respondent. 

In  re  jj^g  ^^^  jg  j^^^  [jj^g  those  referred  to,  in  which  the 

Saundbei.  ' 

proceedings  towards  arrangement  had  not  commenced 

before  the  proceedings  were  taken  in  bankruptcy.  It 
rather  resembles  Ex  parte  Arnold  (b\  where  the  Court 
held  that  where  a  petition  for  arrangement  on  adjudica- 
tion of  bankruptcy  is  obtained  at  the  peril  of  the 
petitioning  creditor^  it  will  be  annulled  if  the  arrange- 
ment proceeds. 

Mr.  De  Gex  in  reply. 

Ex  parte  Arnold  decided  nothing,  the  ok'der  having 
been  made  by  arrangement  between  the  parties.  It  was, 
moreover^  a  totally  different  case,  as  there  had  been  no 
act  of  bankruptcy  committed  before  the  petition  for 
arrangement  was  filed.  It  might  possibly  be  considered 
that  a  debtor,  ader  petitioning  for  arrangement,  did  not 
commit  an  act  of  bankruptcy  by  not  paying  a  debt  which 
he  could  not  pay  consistently  with  the  proceedings  under 
the  petition.  But  if  it  were  so  held,  such  a  decision 
would  not  apply  to  a  state  of  circumstances  like  the 
present  The  case  of  Ex  parte  Hills  (c),  referred  to  in 
Ex  parte  Arnold^  is  much  more  to  the  point. 

The  Lord  Justice  Turner. 

This  is  a  petition  to  discharge  the  order  of  the  Com- 
missioner annulling  the  bankruptcy.  There  is  no  doubt 
that  there  was  an  act  of  bankruptcy,  perfect  and  com- 
plete, before  the  petition  for  arrangement  was  presented. 
Several  cases  have  been  referred  to,  and  among  them 

Ex 

(a)  15  Q  B.  1 16.  (c)  3  De  G.  ^  J.  476,  note  (6). 

(6)  Z  DeG.i  J'  473. 
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Ex  parte  Walker  (a) ;  Ex  parte  Dales  (i);  Ex  parte  1860. 
Hills  (c),  and  Ex  parte  Arnold  (rf).  It  has  been  sug-  ^T'^'***^ 
gested  that  these  authorities  are  conflicting.  But  I  Trehbrnb. 
think  that  the  decision  in  Ex  parte  Arnold  did  not  In  re 
decide  any  point  upon  the  construction  of  the  statute. 
It  was,  I  belie ve,  disposed  of  upon  an  arrangement 
between  the  parties,  for  I  observe  from  the  notes  in  the 
Registrar's  book  of  what  passed  on  the  hearing,  that 
the  Court  was  not  asked,  on  the  part  of  the  creditor, 
who  had  issued  the  commission  to  maintain  the  bank- 
ruptcy, but  that  the  creditor  agreed  to  an  order  made 
by  arrangement.  The  cases  of  Ex  parte  Dales  and 
Ex  parte  Walker  have  not,  I  think,  been  departed 
from  in  any  way.  But  it  is  said  that  the  present  case 
is  distinguishable  from  Ex  parte  Dales  and  Ex  parte 
Walker,  in  this  respect,  that  the  proceeding  towards  the 
arrangement  had  commenced  before  the  proceedings  in 
bankruptcy  were  instituted.  The  question,  therefore,  to 
be  considered  in  that  point  of  view  is,  whether  the 
arrangement  clauses  of  the  12  &  13  Vict.  c.  106,  are  or 
are  not  sufficient  to  override  the  express  provisions  of 
the  101st  and  104th  sections  of  the  same  act.  In  my 
opinion  they  are  not.  I  think  that  it  is  competent  to  a 
creditor,  notwithstanding  the  pendency  of  a  petition 
for  arrangement,  to  file  a  petition  for  adjudication  in 
bankruptcy. 

In  saying  this,  however,  I  desire  to  be  understood  as 
not  referring  to  a  case  in  which  a  creditor  has  lain  by 
after  a  petition  for  arrangement  has  been  presented,  or 
has  in  any  way  sanctioned  the  proceedings  under  it. 
Much  less  do  I  mean  to  say  that  it  is  competent  to  a 
creditor  to  proceed  to  an  adjudication  in   bankruptcy, 

after 

(fl)  6  De  G.,  M.  *  G.  752.  (c)  3  De  G.  4-  J.  476,  note. 

(6)  2  De  G.  *  J.  206.  (d)  3  DeG.^J.  473. 
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Ex  parte 
Trbhernb. 

In  re 
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after  there  shall  have  been  an  affirmance  by  the  Com- 
missioner of  the  arrangement.  I  leave  such  cases 
entirely  untouched.  In  this  instance  there  is  nothing 
which  can  at  all  bind  the  petitioning  creditor.  I  con- 
sider that  we  are  bound  to  grant  the  prayer  of  the 
petition,  and  to  discharge  the  order  annulling  the 
adjudication. 


The  costs  of  the  appeal,  and  of  the  persons  who 
have  proceeded  under  the  arrangement,  should,  I  think, 
under  the  circumstances,  come  out  of  the  estate. 


The  Lord  Justice  Knight  Bruce. 

We  both  desire  to  be  understood  as  guarding  our- 
selves from  saying  what  in  our  judgment  would  have 
been  the  proper  decision  if  the  Commissioner  had 
approved  the  proposal  under  the  arrangement  clauses. 
He  has  not  done  so.  Having  regard  to  that  fact,  to  the 
dates,  and  to  the  other  circumstances,  we  are  of  opinion 
(and  as  to  myself  almost  with  regret,  so  far  as  I  am  able 
with  propriety  to  express  it)  that,  ex  debito  justitite,  this 
bankruptcy  should  be  proceeded  with. 


AN 
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CONTAINED  IN  THIS  VOLUME. 


ADMINISTRATION  SUIT. 
See  Insoltbnct. 

ACQUIESCENCE. 
Decree  setting  aside  an  agreement  as 
having  been  signed  by  the  Plain- 
tiff under  circumstances  amounting 
to  pressure  or  duress,  reversed,  the 
Court  of  Appeal  (without  pro- 
nouncing upon  the  question  of 
duress)  being  of  opinion  that  the 
Plaintiff,  with  a  knowledge  of  all 
the  facts,  had  voluntarily  acted 
under  the  agreement,  and  had 
done  so  to  the  prejudice  of  the 
Defendant.       Ormes     v.    BeadeL 

Page  333. 
See  Laches. 

Ltimq  by. 

Portions. 

AFFIDAVIT. 
Ste  Peactics,  1. 


AGREEMENT  TO  TAKE 
SHARES. 

See  Shares,  2. 

AMENDED  BILL  (Interrogatories 

to). 

See  Practice,  2. 

ANNUITY. 
A  testator  devised  and  bequeathed 
to  trustees,  their  heirs,  executors 
and  administrators,  all  and  singular 
his  freehold,  leasehold  and  copy- 
hold estates,  and  also  all  his  per- 
sonal estate,  of  what  nature  or 
kind  soever  the  same  might  be, 
upon  trust  to  pay  and  make  up  to 
his  wife  1,200/.  per  annum,  in- 
cluding any  sums  of  money  to 
which  she  might  be  entitled  under 
her  late  father's  will,  by  equal 
quarterly  payments,  for  and  during 
the  term  of  her  natural  life ;  and 
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directed,  that  from  and  aAer  the 
decease  of  his  wife  the  said  sum 
of  1,200/.  so  to  be  paid  to  her 
should  go  and  be  equally  divided 
unto  and  amongst  all  and  every 
the  testator's  children  who  should 
be   then   living,  share  and   share 

alike. 

Heldt  that  the  gifl  was  not  of  a 
perpetual  annuity,  but  was  limited 
to  the  lives  of  the  testator's  widow 
and   children.      Lett   v.  Randall, 

Page  388. 

ANSWER. 

See  Injunction. 

APPEAL. 
See  Practice,  8,  9. 

APPOINTMENT. 
See  Power  of  Appointment. 

ARBITRATION. 
See  Bankruptcy,  6. 

ARRANGEMENT    (under   Bank- 
rupt Act). 

See  Bankruptcy,  8. 

ARREARS. 
See  Vesting  Order. 

ASSETS  (Settlement  of). 
See  Settlement. 

ATTACHMENT  (under  Common 
Law  Procedure  Act). 

See  Judgment. 

ATTORNEY  (Power  of). 
See  Power  of  Attorney. 


BANKRUPTCY. 

1.  A  shipbuilder  assigned  to  a  cre- 
ditor an  unfinished  ship,  and 
agreed  to  complete  it  at  his  own 
expense,  the  value  of  the  finished 
ship  to  be  set  off  against  an  equal 
amount  of  the  pre-existing  debt. 
This  shipbuilder's  course  of  trade 
was  to  build  ships  on  his  own 
account  and  sell  them  when  com- 
pleted. Before  he  had  quite  com- 
pleted this  ship  he  became  bank- 
rupt : 

Held^  that  the  ship  did  not  pass 
to  his  assignees  as  being  within  his 
order  and  disposition. 

The  creditor  having  filed  his 
bill  to  establish  his  right  to  the 
proceeds  of  the  ship  (which  bad 
been  sold  without  prejudice  under 
an  arrangement  between  him  and 
the  assignees  )y  the  assignees  by 
their  answer  submitted,  that  the 
assignment  did  not  pass  the  pro- 
perty in  the  ship,  and  that  if  it  did, 
the  ship  passed  to  them  as  being 
within  the  order  and  disposition  of 
the  bankrupt ;  that  the  transaction 
was  a  mortgage  and  not  a  sale,  and 
that  it  was  not  entered  into  for  its 
ostensible  purpose ;  but  they  did 
not  raise  the  point  that  the  assign- 
ment was  a  fraudulent  preference, 
or  otherwise  objectionable  on  the 
ground  of  fraud : 

Held,  that  the  case  of  fraud 
or  fraudulent  preference  was  not 
open  to  them ;  and,  per  the  Lord 
Justice  Turner^  it  could  not  have 
been  effectually  raised  without  a 
cross  bill ;  and  as  the  assignees 
had   had   ample   opportunities  of 
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investigating  the  case  in  time  to 
raise  the  case  of  fraud  by  their 
answer,  leave  ought  not  now  to  be 
given  to  file  a  cross  bill  for  the 
purpose  of  raising  it.  Holderness 
V.  Rankin.  Page  258 

2.  fV,^  a  chemist,  allowed  S.^  who 
was  an  uncertificated  bankrupt,  to 
carry  on  business  as  a  jeweller  in 
the  name  of  fV.f  but  for  his  own 
benefit,  fV,  making  himself  liable 
for  the  debts.  Some  persons  to 
whom  S,  applied  for  goods  asked 
W,  whose  the  business  was,  to 
which  he  replied,  that  it  was  his, 
and  that  S,  was  carrying  it  on  for 
him.  «9.  absconded,  carrying  away 
all  the  goods  belonging  to  that 
business,  and  ^V.  shortly  afterwards 
became  bankrupt,  almost  all  his 
debts  being  debts  contracted  by  S. 
in  the  jewellery  business  : 

Heldt  reversing  the  decision  of 
-  the  Commissioner,  that  the  repre- 
sentation by  JV.  that  the  business 
was  his,  was  not  a  fraud  disen- 
titling him  to  a  certificate.  Ex 
parte  fVildbore.    ReWildbore.  021 

3.  A  man  on  his  marriage  gave  to 
trustees  a  bond  conditioned  for 
payment  of  1,000/.  with  interest. 
By  a  settlement  of  even  date  it 
was  declared  that  the  trustees 
should,  during  his  life  or  until  he 
should  become  bankrupt  or  insol- 
vent, allow  him  to  retain  in  his 
hands  the  1,000/.  or  such  parts  of 
it  as  he  should  think  fit.  In  1826 
he  became  bankrupt.  The  trus- 
tees in  1827  proved  for  the  whole 
1,000/.,  but  the  commissioners  ex- 
punged the  proof,  and  the  trustees 

Vol.  II. 


did  not  take  any  steps  to  have  a 
value  set  uoon  the  bond  as  for  a 

* 

sum  payable  on  the  bankrupt's 
death,  and  to  be  allowed  to  prove 
for  the  amount  of  the  valuation. 
In  1 8G0,  the  bankrupt  being  dead, 
and  fresh  assets  having  come  in, 
the  trustees  applied  again  to  prove 
for  the  whole  amount. 

Held,  that  although  the  pro- 
vision for  calling  in  the  money  on 
bankruptcy  was  void,  the  debt  was 
valid  as  a  debt  payable  upon  the 
death  of  the  bankrupt,  and  that 
proof  of  it  ought  now  to  be 
allowed,  not  disturbing  former 
dividends. 

Held,  that  the  decision  in  1827 
was  not  a  judgment  against  the 
present  claim,  the  debt  not  being 
then  payable,  and  no  attempt 
having  been  made  to  prove  for  it 
on  the  footing  of  its  being  payable 
in  futuro.  Ex  parte  Boddam, 
Re  Taylor.  Page  625 

4.  A  relation  of  a  bankrupt  agreed 
to  purchase  all  the  undistributed 
assets  at  a  price  much  above  their 
real  value,  upon  condition  that  the 
adjudication  should  be  annulled. 
A  petition  was  then  presented  by 
the  trade  assignee,  with  the  con- 
sent of  all  the  creditors  and  with 
the  concurrence  of  the  bankrupt, 
to  annul  the  adjudication,  and  was 
dismissed  by  the  commissioner, 
because  the  certificate  had  been 
absolutely  refused,  on  account  of 
the  bankrupt's  having  lost  more 
than  200/.  by  time  bargains  in 
stock  during  the  year  before  his 
bankruptcy,   but    on   appeal    the 
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prayer  of  the  petition  was  granted. 
Ex  parte  Clark.  Re  Copeland,  631 
5.  Py  a  member  of  the  Slock  Ex' 
change^  advanced  to  Af.,  another 
member,  on  a  deposit  of  foreign 
railway  shares,  a  sum  of  money 
equal  to  their  then  market  value, 
such  sum  to  be  repaid  on  the  next 
settling  day.  According  to  the 
rules  of  the  Stock  Exchange^  if 
such  a  loan  is  not  repaid  on  the 
day  named,  the  lender  is  entitled 
to  retain  the  shares  at  the  market 
price  of  that  day,  the  difference 
being  paid  by  the  lender  to  the 
borrower,  or  vice  vers^,  according 
as  the  value  of  the  shares  at  the 
then  market  price  exceeds  or  falls 
short  of  the  sum  lent.  M,  did  not 
pay  on  the  day,  but  the  difference 
was  paid  and  the  transaction 
carried  on  till  the  next  settling  day 
as  a  loan  of  a  sum  equal  to  the 
market  value  of  the  shares  on  the 
day  when  the  original  loan  ought 
to  have  been  paid,  and  so  on  from 
time  to  time,  interest  being  allowed 
in  account.  M,  was  at  last  de- 
clared a  defaulter^  and  subse- 
quently was  adjudged  bankrupt. 
P.  took  to  the  shares,  which  were 
worth  less  than  the  money  due, 
and  claimed  to  prove  for  the 
deficiency.  Heldy  reversing  the 
decision  of  the  Commissioner^ 
that  this  was  not  a  wagering 
transaction,  and  that  the  proof 
must  be  admitted. 

X,  another  member  of  the  Stock 
Exchange^  agreed  to  sell  to  Af.,  at 
a  price  then  named,  100  shares  in 
a  foreign  railway,  X,  then  having 
that    number    of    shares.       The 


transaction  was  to  be  completed 
on  the  next  settling  day.  The 
rules  of  the  Stock  Exchange  in 
such  cases  are  similar  to  those  in 
the  case  of  loans  on  deposit.  Af. 
did  not  take  up  the  shares  on  the 
day  appointed,  but  the  difference 
of  the  value  was  paid  and  the 
transaction  carried  on  to  the  next 
settling  day,  as  a  purchase  at  the 
market  price  of  the  then  settling 
day,  and  so  on  from  time  to  time. 
The  shares  remained  with  the 
vendor,  but  the  dividends  were 
accounted  for  to  M,  Some 
months  af\er  the  original  contract 
X.  bought  back  twenty  of  the 
shares  and  accounted  to  M»  for 
the  price,  and  the  contract  was 
carried  on  for  the  remaining  eighty 
only.  On  A/,  being  declared  a 
defaulter,  X.  took  to  the  eighty 
shares,  which  were  worth  less 
than  the  price  agreed  upon  in  the 
last  continuation  of  the  contract, 
and  sought  to  prove  for  the  differ- 
ence. Held^  that  looking  at  all 
the  circumstances,  and  especially 
at  the  re-purchase  of  part  of  the 
shares,  the  transaction  must  be 
considered  to  have  been  a  honk 
fide  contract  of  sale,  and  not  a 
scheme  to  cover  a  wagering  bar- 
gain for  payment  of  differences, 
and  that  the  proof,  therefore,  must 
be  admitted.  Re  Morgan,  Ex 
parte  Phillips,   Ex  parte  Mamham, 

Page  634 
6.  A,  accepted  a  bill  of  exchange, 
but  became  bankrupt  before  it  fell 
due.  On  its  coming  due,  B.  paid 
it  for  the  honor  of  ^.,  but  there 
was  no  protest  of  the  bill  for  non- 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


667 


payment,  nor  did  B.  make  any 
forma]  statement  that  he  paid  it 
for  the  honor  of  A.  B,  then 
claimed  to  prove  for  the  amount 
of  the  bill.  The  question  whether 
he  was  entitled  to  prove  was  by 
him  and  the  assignees  referred  to 
arbitration,  without  any  such 
authority  as  is  required  by  sect. 
15S  of  the  bankrupt  Law  Con- 
solidation Act.  B,  never  repudi- 
ated the  reference,  but  argued  the 
case  on  its  merits  before  the 
referee,  and  took  up  the  award, 
by  which  the  referee  decided  that 
there  was  no  right  of  proof. 

Held,  that,  whether  an  award 
under  such  a  reference  could  have 
bound  the  estate  of  the  bankrupt 
or  not,  B.,  having  taken  the  chance 
of  having  a  decision  in  his  favor^ 
could  not  object  to  the  validity  of 
the  award  on  the  ground  of  the 
non-compliance  with  the  requi- 
sitions of  the  act. 

Per  the  Lord  Justice  Turner, 
The  reference  being  unauthorized, 
this  award  could  not  have  bound 
the  estate  nor  the  Commissioner. 

Per  the  Lord  Justice  Knight 
Bruce,  Apart  from  the  award, 
B,  would  have  been  entitled  to 
prove.    Ex  parte  fVyld.    Be  fVyld, 

Page  642 
7.  Where  an  order  to  wind  up  a 
joint  stock  company  has  been 
made  in  Chancery,  and,  under  the 
power  given  to  the  Court  by  the 
Joint  Stock  Companies  Act,  18.56, 
s.  74,  the  subsequent  proceedings 
for  winding  up  the  company  have 
been     remitted    to    the    District 


Court  of  Bankruptcy  within  the 
jurisdiction  of  which  the  registered 
office  of  the  company  is  situate, 
the  Commissioner  of  the  District 
Court  has  jurisdiction  to  commit 
a  contributory  for  disobedience  to 
an  order  for  a  call  duly  made  and 
served  upon  him.  Ex  parte  Hirt^ 
zeL  Re  United  General  Bread 
and  Flour  Company,  Page  653 
8.  Where  an  act  of  bankruptcy  had 
been  committed  before  a  petition 
for  arrangement  was  presented 
under  the  211th  section  of  the 
Act  of  1849,  held  that  a  creditor 
was  entitled  to  proceed  under  a 
petition  for  adjudication  in  bank- 
ruptcy, notwithstanding  the  pend- 
ency of  the  petition  for  arrange- 
ment, no  resolution  having  been 
previously  confirmed  by  the  Com- 
missioner. Ex  parte  Trelteme. 
Re  Saunders,  656 

See  Estate  Tail. 
Winding-up  Acts. 

BASE  FEE. 
See  Estate  Tail. 

BILL  OF  EXCHANGE. 

See  BamkruptcT|6. 


CAVEAT. 

See  Inrolment  of  Decree. 

CERTIFICATE. 
See  Bankruptcy,  2. 

CHARITY. 

1.   The     Penzance    PubUo    Library 
was  established  and  kept  on  foot 
Y  Y  2 
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by  the  subscriptions  of  certain 
inhabitants  of  Penzance^  for  the 
purpose  of  purchasing  and  pre- 
serving books  for  the  use  of  such 
subscribers.  The  subscribers  were 
elected  by  ballot,  and  the  manage- 
ment of  the  library  conducted, 
according  to  printed  rules,  by 
officers  chosen  by  the  subscribers 
from  amongst  themselves.  By 
one  of  these  rules  it  was  provided, 
that  the  property  in  the  books  and 
everything  else  belonging  to  the 
library  should  be  altogether  vested 
in  the  officers  for  the  time  being, 
who  should  be  trustees  for  the 
subscribers ;  and  another  rule  pro- 
vided that  the  institution  should 
not  be  broken  up  so  long  as  ten 
members  remained  i^Held,  that  a 
devise  of  freeholds  to  the  trustees 
for  the  time  being  of  the  Penzance 
Public  Idbrary,  to  hold  to  them 
and  their  successors  for  ever,  for 
the  use,  benefit,  maintenance  and 
support  of  the  said  library,  was 
void,  as  tending  to  a  perpetuity. 
Came  v.  Long,  Page  75 

2.  By  the  terms  of  a  scheme  for  the 
regulation  of  a  charity  for  the 
presentation  of  exhibitioners  to 
the  universities,  the  exhibitioners 
were  to  be  elected  from  boys  '*  who 
shall  have  been"  or  "  who  have 
been"  three  years  at  the  free 
grammar  school  of  fV,  Held, 
that  the  boys  to  be  elected  were 
boys  who  had  been  three  years  at 
the  school  at  the  time  of  and  im- 
mediately preceding  the  election. 

It  is  not  according  to  the  course 
of  the  Court  to  remove  persons 


who  have  been  elected  as  objects 
of  a  charity,  upon  an  erroneous 
construction  of  the  scheme  for  its 
regulation,  where  the  election  has 
been  made  bond  6de  and  without 
fraud  or  corruption. 

Petitioners  seeking  to  have  a 
construction  put  upon  a  scheme 
for  the  regulation  of  a  charity, 
though  induced  mainly  by  private 
interest  to  apply  to  the  Court, 
held,  nevertheless,  entitled  to  their 
costs  out  of  the  charity  funds, 
there  having  been  a  bonft  fide 
substantial  ground  for  the  appli- 
cation. In  re  Storie's  Unitersitjf 
Gift.  Page  529 

COLOURABLE  TRANSFER. 

See  Contributory. 

COMMISSION. 

See  Lunacy,  2. 

COMPENSATION. 

See  Vendor  and  Purchaser. 

CONDITION. 

A  testator  bequeathed  500/.  to  /., 
his  eldest  son,  with  a  proviso,  that 
if  the  legatee  should  neglect  to 
convey,  within  six  months  after 
request,  his  interest  in  the  B.  es- 
tate to  £.,  another  of  the  testator's 
sons,  the  conditional  gift  was  to 
become  thenceforth  wholly  void. 
The  testator,  af\er  the  execution 
of  his  will,  purchased  all  the 
legatee's  interest  in  the  B,  estate 
for  300/. 

Held^  that  the  legatee  was  en- 
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titled  to  the  500/.,  discharged  of 
the  condition.    IValker  v.  Walker. 

Page  %55 

CONFIRMATION. 
See  Acquiescence. 

CONSIDERATION. 

See  Settlement. 

CONSTRUCTION. 

1.  A  testator  bequeathed  a  legacy 
upon  trust  for  his  widow  for  life, 
and  after  her  death  upon  trust  for 
A,  and  6.  in  equal  shares.  **  And 
in  case  of  the  death  of  either  of 
theni  in  the  lifetime  of  my  said 
wife,  then  upon  trust  to  pay  the 
whole  of  the  said  trust  fund  unto 
the  survivor  of  them  the  said  A, 
and  i?.,  his  executors,  admi- 
nistrators or  assigns.'* 

A,  died  in  the  lifetime  of  the 
widow. 

Heldf  that  upon  his  death  B, 
acquired  an  indefeasible  vested 
interest  in  the  whole  fund. 

Scurfieid  v.  Howes,  3  Bro.  C.  C, 
90,  approved.    White  v.  Baker,  55 

2.  A  testator  gave  his  real  and  per- 
sonal estate  upon  trust  as  to  the 
income  for  his  brothers  E,  and  C. 
or  the  heirs  of  their  bodies,  and 
declared  that  if  either  brother 
should  die  leaving  heirs  of  his 
body,  then  the  share  of  such  bro- 
ther should  descend  to  such  heirs, 
but  if  one  brother  should  die 
without  lawful  issue  then  the 
whole  income  should  be  paid  to 
the  surviving  brother,  or  in  case 


of  his  death  also  to  his  lawfully 
begotten  heirs ;  but  in  case  both 
brothers  should  demise  without 
issue  lawfully  begotten,  then  the 
whole  property  should  be  divided 
among  the  testator's  nearest  of 
kin.  And  the  testator  appointed 
executors,  with  power  to  appoint 
other  executors,  as  to  them  might 
seem  fit,  also  with  full  power  to 
get  in  and  receive  all  monies  or 
securities  for  money,  and  to  sell, 
dispose  of  and  convert  into  money 
all  other  his  real  and  personal  es- 
tate, either  by  public  auction  or 
private  contract,  as  to  them  should 
seem  meet. 

Held,  affirming  the  decision  of 
Vice-Chancellor  Stuart,  that  there 
was  an  effectual  gift  over  of  the 
personalty  to  the  next  of  kin  in 
the  event  of  E,  and  C,  dying 
without  leaving  issue  at  their  re- 
spective deceases. 

Per  the  Lord  Chancellor.  Whe- 
ther the  29th  section  of  the  Wills 
Act  (7  WilL  4  &  1  rtct.  c.  26) 
applies  in  the  case  of  a  gift  over 
of  personalty  which  is  included 
along  with  realty  in  a  preceding 
gifl  which  creates,  without  im- 
plication from  the  gift  over,  an  es- 
tate tail  in  the  realty,  quart. 

Held,  reversing  the  decision  of 
the  V ice-Chancellor,  that  there 
was  no  conversion  of  the  real  es- 
tate into  personalty  from  the 
death  of  the  testator. 

Held  also,  that  the  brothers 
took  the  real  estates  as  tenants  in 
common  in  tail,  with  cross  re- 
mainders in  tail,  with  remainder 
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to  the  next  of  kin  in  fee.     Green- 
way  V.  Greenway,  Page  128 

8.  A  testator  gave  his  residuary 
estate  upon  trust,  in  case  he  left 
no  child  him  surviving,  for  his 
wife  for  life,  if  she  should  so  long 
continue  his  widow,  hut  if  she 
should  marry  again,  upon  trust  to 
pay  one-half  of  the  dividends,  and 
after  her  death  upon  trust  to  pay 
the  whole  thereof  to  the  testator's 
brother  and  sister  during  their 
joint  lives,  equally  to  be  divided, 
and  after  the  decease  of  either  of 
them  the  said  brother  and  sister 
to  pay  the  same  wholly  to  the 
survivor  for  life,  and  after  the  de- 
cease of  **  every  of  them"  his 
wife,  brother  and  sister,  the  tes- 
tator declared  that  the  trust  fund 
and  the  dividends  thereof  were  to 
be  held  in  trust  for  the  children  of 
the  brother. 

Held,  that  a  moiety  of  the 
income  accruing  due  after  the 
second  marriage  of  the  widow  and 
between  the  death  of  the  survivor 
of  the  brother  and  sister  and  that 
of  the  widow  (who  survived  them) 
neither  belonged  to  the  widow  nor 
was  undisposed  of,  but  belonged 
to  the  brother's  only  child.  Brown 
V.  Jervis.  168 

4.  Testator  gave  freehold  and  lease- 
hold property  in  trust  for  his 
widow  for  life,  with  remainder  to 
his  niece  for  life,  and  on  her  de- 
cease for  all  and  every  the  child 
and  children  of  the  niece  and  for 
their  respective  heirs,  executors 
and  administrators,  as  tenants  in 
common,  the  said  children  to  be- 


come   beneficially    interested    on 
the  death  of  their  parent. 

Held,  that  the  children  of  the 
niece  took  vested  interests  on 
their  respective  births.  M'Lachlan 
V.  Taltt.  Page  449 

5.  Disposition  by  a  codicil  of  '*all 
my  real  and  personal  estate  and 
effects,"  held^  on  the  context,  not 
to  include  a  fund  of  personal  es- 
tate specifically  disposed  of  by  the 
will. 

A  testator  bequeathed  a  fund  to 
his  nephews  and  nieces  who  should 
be  living  at  his  death,  and  directed 
that,  in  case  of  the  death  of  any 
of  them  before  receiving  their  re- 
spective shares,  the  share  or  shares 
of  them,  her  or  him  so  dying 
should  go  to  the  survivors. 

Heldt  by  Vice-Chaucellor  Kin- 
dersley,  that  the  share  of  a  niece 
was  divested  by  her  death  within 
a  year  after  the  testator's  death ; 
but  per  the' Lord  Justice  Turner, 
semble,  an  inquiry  ought  to  have 
been  directed  at  what  time  the 
fund  could  have  been  paid  over. 
In  re  ArrowsmtlKs  Trusts,        474 

6.  A  testator  devised  property  to  A. 
for  life,  remainder  to  B.  and  C.  in 
fee  upon  trusts,  and  appointed 
A,t  B,  and  C.  his  executors.  By 
a  codicil  he  revoked  the  appoint- 
ment of  B,  to  be  a  trustee  and 
executor,  and  appointed  A.,  C. 
and  Z).  trustees  and  executors,  as 
fully  and  effectually  to  all  intents 
and  purposes  and  in  all  respects 
as  if  they  had  originally  by  his 
will  been  appointed  to  be  the 
trustees  and  executors  thereof. 
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Held^  ihat  the  legal  estate 
passed  to  A.^  C.  and  D,  Re  Tur- 
ner. Page  527 
7.  An  officer  in  the  army  by  his  will, 
made  on  his  way  to  England, 
on  sick  leave,  after  bequeathing 
two  small  legacies  to  a  non-com- 
missioned officer  and  private  of  his 
regiment,  and  directing  his  port- 
manteau, carpet  bag  and  sea  chest 
to  be  sent  to  his  father's  residence 
in  England,  begged  that,  after 
those  sums  and  other  necessary 
expenses  had  been  provided  for, 
the  remainder  of  his  money  and 
effects  might  be  expended  in  pur- 
chasing a  suitable  present  for  his 
godson,  H.  F.  D,  (then  a  child  of 
a  year  old),  son  of  the  paymaster 
of  the  regiment: — Held,  that  the 
residue  of  the  testator's  personal 
estate^  consisting  of  reversionary 
interests  in  certain  sums  of  stock, 
did  not  pass  to  his  godson.  Bor- 
ton  v.  Dunbar,  338 
See  Annuity. 
Portions. 

CONSTRUCTIVE  FRAUD. 

Where  a  widower  married  the  sister 
of  his  deceased  wife  :—Held,  that 
the  relation  thus  constituted  im- 
posed upon  the  widower,  claiming 
the  benefit  of  a  settlement  made 
on  him  by  his  wife's  sister,  the 
onus  of  showing  that  at  the  time 
of  entering  into  the  transaction 
she  was  fully,  fairly  and  truly 
informed  of  its  character  and  of 
her  legal  status. 

Such  a  marriage  and  consequent 
cohabitation  held  not  a  sufficient 


consideration  to  support  a  convey- 
ance by  the  wife's  sister  of  her 
property  to  the  widower  abso- 
lutely. Coulson  v.  Allison,  Page  521 , 

CONSTRUCTIVE  TRUST. 
See  Lying  by. 

CONTINGENT  LIABILITY. 
See  Leaseholds. 

CONTRIBUTORY. 
Although  a  shareholder  in  an  abor- 
tive company  (the  shares  in  which 
pass  by  the  delivery  of  scrip  cer- 
tificates) may  transfer  his  shares 
to  an  insolvent,  for  the  pnrpose  of 
getting  rid  of  liability,  the  trans- 
action must  be  a  real  one  and  not 
a  false  or  hollow  contrivance. 

Whether  a  bonA  fide  transfer 
made  some  time  after  a  petition 
for  winding  up  the  company  under 
the  Winding-up  Acts  has  been 
filed  and  advertized  would  be  valid, 
quaere?  In  re  The  Mexican  and 
South  American  Company,  CoS' 
tello's  Case.  302 

See  Shares,  2. 

CONVERSION, 
See  Construction,  2. 

COPYHOLD. 

The  lord  may  drive  carriages  along 
a  tramway  under  copyholds  of  the 
manor,  for  the  purpose  of  working 
mines  within  the  manor,  but  not 
of  working  mines  beyond  its  limits, 
and  a  bill  will  lie  for  an  injunction 
at  the  suit  of  a  copyholder  to 
restrain  the  lord  from  using  the 
tramway  for  the  latter  purpose; 
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nor  is  it  an  objection  to  such  a 
bill  that  the  copyholder  is  not  in 
possession  of  the  surface,  but  has 
let  it  to  a  tenant.  Bowser  v.  Mac- 
lean. Page  415 

COSTS. 
See  Charity,  2. 

Executor  of  Trustee. 
Lands  Clauses  Act,  1. 
LuNACYi  1^  2,  3. 
Practice,  4. 
Vendor  and  Purchaser. 

COVENANT. 
See  Lease. 

CREDITORS'  SUIT. 
T.  and  G,  were  partners  in  building 
an  hotel.  G,  bought  the  share  of 
T,f  who  had  conducted  the  build- 
ing, and  agreed  to  pay  all  the  ex- 
penses. G.  died,  and  at  his  death 
356i,  was  due  from  him  to  T.  in 
respect  of  bills  which  T,  had  paid 
for  the  building.  A  decree  was 
made  to  administer  G,*s  estate.  T, 
carried  in  a  proof  for  the  3561. 
along  with  82/.  which  he  had  paid 
since  G,*s  death.  The  356L  was 
allowed  and  paid,  the  S2/.  dis- 
allowed, and  the  estate  was  dis- 
tributed. After  this  T.  was 
obliged  to  pay  further  bills  for  the 
building,  and  filed  a  bill  against 
the  residuary  legatees  and  devisees 
of  G,  to  recover  these  sums  and 
the  82/. 

Held,  by  the  whole  Court,  that 
the  suit  was  maintainable  as  re- 
garded the  sums  paid  since  the 
certificate. 


Held,  by  the  Lords  Justices,  the 
Lord  Chancellor  doubting,  that  it 
not  appearing  on  what  ground  the 
82/.  had  been  disallowed,  the  Plain- 
tiff had  not  lost  his  rights  as  to 
that  sum. 

Held,  that  the  executor  was  not 
a  necessary  party  to  the  suit. 
Thomas  v.  Griffiih.  Page  555 


DECREE. 

See  Practice,  4. 

(Inrolment  of). 

See  Inrolment  of  Decree. 

(Service  of). 

See  Practice,  5. 

DEBTS  (Proof  of). 
See  Creditors*  Suit. 

DEVISE. 

See  Mortgage. 

(By  implication). 

See  Construction,  6. 

DIRECTORS. 

See  Joint  Stock  Company. 

DIVORCE. 

See  Fraud. 


EPISCOPAL  AND  CAPITULAR 

ESTATES  ACT. 

See  Lands  Clauses  Act,  2. 

EQUITABLE  ASSIGNMENT  OF 

CHATTELS. 

See  Execution. 
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EQUITY  TO  A  SETTLEMENT. 

See  Wipe. 

ESTATE  TAIL. 

Although  a  conveyance  by  a  tenant 
in  tail  without  a  disentailing  as- 
surance will  in  general  pass  the 
fee,  only  determinable  by  the  entry 
of  the  issue  inheritable  under  the 
entail,  yet  the  conveyance  uuder 
the  1  Geo,  4,  c.  119,  by  a  tenant 
in  tail  who  was  an  insolvent 
debtor,  was  held  to  be,  without 
any  such  entry,  defeated  by  a 
statutory  conveyance  under  a  sub- 
sequent bankruptcy,  such  statutory 
conveyance  not  operating  like  a 
recovery  by  way  of  confirmation 
of  the  previous  conveyance. 

An  insolvent  debtor  in  1825  took 
the  benefit  of  the  then  Insolvent 
Debtors'  Act,  (1  Geo.  4,  c.  119,) 
and  executed  the  usual  conveyance 
and  assignment  of  all  his  estate 
and  effects  to  the  provisional 
assignee  in  insolvency,  but  did  not 
include  in  his  schedule  or  disclose 
to  the  provisional  assignee  an  in- 
terest to  which  he  was  entitled  as 
tenant  in  tail  in  remainder,  expec- 
tant on  the  death  of  his  father,  in 
certain  real  estate.  The  father 
died  in  1826,  and  in  1829,  the  in- 
solvent conveyed  his  estate  tail  by 
way  of  mortgage,  and  afterwards 
became  bankrupt,  when  his  estate 
tail  was  in  1834  barred  by  the 
Commissioner  by  a  deed,  in  which 
the  mortgagees  joined  : — Ueldf 
that  the  interest  of  the  provisional 
assignee  in  insolvency  in  the  estate 
ceased  on  the  death  of  the  insol- 


vent in  1844^  and  that  the  estate 
belonged  to  the  mortgagees  and 
assignees  in  bankruptcy.  Sturgis 
V.  Morse.  Page  223 

ESTOPPEL. 

See  Portions. 

EVIDENCE. 

A  letter  written  by  a  deceased  so- 
licitor, purporting  to  act  as  the 
solicitor  of  a  particular  individual, 
held  not  receivable  in  evidence, 
as  having  been  written  by  the  au- 
thority of  that  individual,  on  proof 
merely  that  there  was  such  a  so- 
licitor in  practice  at  the  time,  that 
the  letter  was  in  his  handwriting, 
and  that  it  came  from  the  custody 
of  the  person  to  whom  it  pur- 
ported to  be  addressed ;  and  keid 
that,  in  order  to  render  the  letter 
receivable,  it  must  be  proved 
aliunde  that  the  writer  had  been 
duly  authorized  by  the  individual 
for  whom  he  professed  to  act  {is 
solicitor. 

Where  bills  of  costs  of  a  deceased 
solicitor  to  trustees  introduced  the 
name  of  the  cestui  que  trust  as 
having  been  personally  present 
when  the  business  was  transacted, 
and  the  bills  had  been  paid  by  the 
trustees  and  allowed  in  their  set- 
tlement of  accounts  with  the  cestui 
que  trust,  held  that  the  bills  were 
admissible  in  evidence  against  the 
cestui  que  trust  in  a  suit  instituted 
by  him  upwards  of  twenty  years 
afterwards  against  the  trustees. 
Bright  V.  Legerlon.  606 
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EXECUTION. 
Where  equitable  assignees  of  chattels 
to  be  subsequently  acquired  had 
neglected  to  perfect  their  title  to 
the  chattels  by  any  act  tantamount 
to  taking  possession  before  the 
chattels  were  taken  under  an  ex- 
ecution :  Held,  that  the  title  of 
the  execution  creditor  was  to  be 
preferred.    Holroyd  v.  Marshall. 

Page  596 

EXECUTOR. 
See  Leaseholds. 

EXECUTOR  OF  TRUSTEE. 

The  executrix  of  a  deceased  and  sole 
trustee  having  declined  to  receive 
and  pay  the  dividends  of  a  sum  of 
stock  left  standing  in  the  name  of 
the  trustee,  the  cestui  que  trust 
filed  a  bill  against  her  for  the 
appointment  of  new  trustees,  a 
transfer  of  the  trust  fund  and  pay- 
ment of  a  dividend.  Held,  that 
the  executrix  was  entitled  to  her 
costs  out  of  the  fund.  Legg  v. 
Mackrell,  55\ 

EXECUTORY  DEVISE. 
See  Waste. 

EXONERATION. 

See  Mortgage. 


FIDUCIARY  RELATION. 

See  Constructive  Fraud. 

FOLLOWING  TRUST  MONEY. 
Two    provisionally   registered    pro- 
jected railway  companies  had  the 


same  finance  committee,  who,  in 
1845|  transferred  sums  amounting 
to  17,000/.  from  the  account  of 
one  to  that  of  the  other.  The 
directors  of  the  latter  company, 
without  authority,  paid  10,000/., 
part  of  the  above  amount,  as  a 
deposit  in  respect  of  an  unau- 
thorized contract  to  purchase 
canals  from  certain  canal  com- 
panies, and  Afterwards,  in  1846, 
repaid  to  the  other  company 
14,200/.  In  1849  both  companies 
were  ordered  to  be  wound-up 
under  the  Winding-up  Acts.  In 
1850  the  official  manager  of  the 
borrowing  company  sued  in  equity 
the  canal  companies  for  the  10,000/., 
and  obtained  a  decree  for  payment 
of  that  amount,  but  being  unable 
to  enforce  payment,  assigned  the 
benefit  of  the  decree  for  7,300/., 
which  was  applied  partly  in  pay- 
ment of  debts  of  the  borrowing 
company,  and  partly  in  payment  of 
costs.  In  1858  the  official  ma- 
nager of  the  lending  company 
claimed  from  the  official  manager 
of  the  borrowing  company  the 
difference  between  the  17,000/. 
and  the  14,200/.     Held:— 

1.  That  this  balance  might  be 
traced  and  identified  as  part  of  the 
7,300/.  received  as  the  considera- 
tion for  the  assignment  of  the  be- 
nefit of  the  decree. 

2.  That  it  was  payable  to  the 
claimant  in  full. 

3.  That  length  of  time  and 
change  of  circumstances,  and  ab- 
sence of  interference  on  the  part 
of  the  lending  company  in  the  suit 
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against  the  canal  companies,  con- 
stituted no  defence.  Ernest  \. 
CroysdilL  Page  175 

FORFEITURE. 
See  Lease. 

FRAUD. 

Non-disclosure  of  antenuptial  incon- 
tinence on  the  part  of  a  wife  held 
not  to  be  such  a  fraud  upon  the 
husband  as  to  entitle  him  to  set 
aside  a  settlement  made  upon  the 
marriage. 

But,  semblet  that  adultery,  com- 
mitted before  separation,  will  in- 
validate a  separation  deed. 

The  Court  of  Chancery  has  no 
jurisdiction  to  deprive  an  adul- 
teress, whose  marriage  has  been 
dissolved,  of  any  benefit  under 
the  settlement  made  upon  the 
marriage. 

The  circumstance  of  a  wife 
having  induced  her  husband  to 
execute  a  deed  of  separation,  in 
contemplation  of  a  renewal  of  the 
illicit  intercourse,  heid  sufficient 
to  invalidate  the  deed.  Evans  v. 
Carrington.  481 

See  Bankruptcy,  2. 

Constructive  Fraud. 

FRAUDULENT  PREFERENCE. 

See  Bankruptcy,  1. 


HUSBAND  AND  WIFE. 
See  Wife. 


GIFT  OVER. 

See  Construction,  3. 


INJUNCTION. 

Where  an  injunction  is  granted  until 
answer  "  or  further  order,"  it  is 
not  dissolved  ipso  facto  by  the 
defendant's  putting  in  a  sufficient 
answer,  but  remains  in  force  until 
it  is  discharged  by  order  of  the 
Court,  the  practice  in  this  respect 
not  being  altered  by  the  stat.  15 
&  16  Ftct.  c.  86.  Ooddeen  v. 
Oakley.  Page  158 

IMPLICATION. 

See  ConstructioN|  6. 

INCONTINENCE. 

See  Fraud. 

INCUMBRANCER. 

See  Practice,  8, 

INROLMENT  OF  DECREE. 
On  the  14th  June  the  docket  of  a 
decree  dismissing  the  PlaintiflTs 
bill  was  deposited  with  the  Clerk 
of  Records  and  Writs  for  inrol- 
ment,  and  on  the  same  day  for- 
warded to  the  office  of  the  secre- 
tary of  the  Master  of  the  Rolls, 
who  signed  it  on  that  day.  On 
the  15  th  June  a  caveat  was  lodged 
at  the  office  of  the  secretary  of  the 
Master  of  the  Rolls,  where  both 
the  docket  and  the  caveat  re- 
mained till  the  19th,  when  the 
docket  signed  by  the  Master  of 
the    Rolls  was  returned    to   the 
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Clerk  of  Records  and  Writ«,  who 
procured  the  Lord  Chancellor's 
signature  to  be  adhibited  thereto 
on  the  20th  June : — Held,  that  the 
caveat  came  too  late  to  prevent 
the  inrolment.    Rickttts  v.  Martin. 

Page  163 

INSOLVENCY. 
An  insolvent  in  1 849  took  the  benefit 
of  the  1  &  2  Fict.  c.  110,  and  a 
judgment  was  entered  up  against 
him,  pursuant  to  the  provisions  of 
that  act.  After  his  death  a  bill 
was  filed  by  a  creditor,  who  was 
also  the  assignee  under  the  in- 
solvency, to  administer  the  assets 
of  the  insolvent.  Heldt  that  the 
bill  was  not  demurrable  on  the 
ground  merely,  that  it  did  not 
allege  either  danger  to  the  assets 
of  the  deceased,  or  that  application 
had  been  made  for  the  sanction  of 
the  Insolvent  Debtors  Court  to 
the  suit.     Galsworthy  v.  Durrant, 

466 
See  Estate  Tail. 

Pleading^  3. 

Power  of  Appointment. 

INTERROGATORIES    TO 

AMENDED  BILL. 

See  Practice,  2, 


JOINT-STOCK  COMPANY. 
A  company  was  established  for  the 
purpose  of  building  an  hotels  **  the 
carrying  on  the  usual  business  of 
an  hotel  and  tavern  therein,  and 
the  doing  of  all  such  things  as 
are  incidental  or   otherwise  con- 


ducive to  the  attainment  of  the 
above  objects."  The  company 
built  an  enormous  hotel,  con- 
taining 317  rooms.  Before  it  was 
opened  the  directors,  with  the  as- 
sent of  a  majority  of  the  share- 
holders, agreed  to  let  a  portion  of 
it,  containing  169  rooms,  unfur- 
nished, to  the  India  Board f  fur 
offices,  at  the  rent  of  6,000/.  a 
year,  for  the  term  of  three  years, 
with  an  option  to  the  Board  to 
extend  it  to  five  years.  The  di- 
rectors also  agreed  to  make  altera- 
tions for  that  purpose,  which  it  was 
estimated  would  cost  about  2,000/., 
and  cause  a  further  expense  in  re- 
storing the  rooms  to  a  state  fit  for 
hotel  purposes.  It  was  established 
that  this  agreement  was  not  en- 
tered into  with  a  view  to  the  per- 
manent employment  of  part  of  the 
premises  for  purposes  not  autho- 
rized by  the  constitution  of  the 
company,  but  was  adopted  as  an 
interim  measure,  because  the  di- 
rectors believed  that  the  whole  of 
so  large  a  building  could  not  safely 
and  advantageously  be  opened  as 
an  hotel  at  first,  and  because  they 
had  not  capital  to  open  the  whole 
at  once  : — Held,  by  the  Lord  Jus- 
tice Knight  Bruce,  affirming  the 
decision  of  Vice-Chancellor  fVood, 
the  Lord  Justice  Turner  dissenting, 
that  the  agreement  was  not  ultra 
vires,  and  that  the  Court  ought 
not  to  interfere.  Simpson  v.  The 
fVestminster  Palace  Hotel  Company. 

Page  141 
See  Bankrdptcy,  7. 
Shares,  2. 
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JUDGMENT. 
The  proceeds  of  a  call  made  under 
the  Winding-up  Acts  to  provide  for 
the  payment  of  a  debt  of  the  com- 
pany may  be  attached  in  the  hands 
of  the  Official  Manager,  under  the 
Common  Law  Procedure  Act,  to 
answer  a  judgment  against  the 
creditor.  In  re  The  H^arwick  and 
Worcester  Railway  Company ,  Prtt- 
chard's  Claim,  Page  3^4 

JURISDICTION. 

See  Winding-up. 


LACHES. 

The  doctrine  that  where  there  is  an 
express  trust  lapse  of  time  is  not 
materia],  held  not  to  apply  in  a 
case  in  which  there  had  been  gross 
laches  on  the  part  of  the  cestui 
que  trust.     Bright  v.  Legerton, 

606 
See  Lying  by. 

LANDS  CLAUSES  ACT. 
I.  An  estate  stood  limited  to  B.  for 
life,  with  remainder  to  his  first 
and  other  sons  successively  in  tail^ 
remainder  to  B.  in  fee.  B.  made 
his  will,  devising  all  his  real  estate 
in  strict  settlement.  After  the 
date  of  fi.*5  will  a  company  pur- 
chased from  him  part  of  the  estate 
under  the  powers  of  the  Lands 
Clauses  Act,  and  paid  the  pur- 
chase-money into  Court.  B,  died 
without  issue  :  —  Held,  that  the 
company  must  pay  the  costs  of 
investing   the  purchase-money  in 


real   estate,  to  be  settled    to  the 
uses  of  the  will. 

Whether  if  B.  had  died  intestate 
his  heir  at  law  would  not  have  been 
entitled  to  an  investment  in  land 
at  the  expense  of  the  company, 
quceref  Re  de  Beauvoir,  Page  5 
2.  A  bishop  presented  a  petition  to 
have  monies  which  had  been  paid 
into  Court  by  several  railway  com- 
panies for  lands  taken  from  the  see 
applied  in  buying  up  a  lease  of 
other  land  belonging  to  the  see:  — 
Held,  that  taking  together  the 
Lands  Clauses  Consolidation  Act 
and  the  Episcopal  and  Capitular 
Estates  Act,  the  companies  must 
pay  costs  in  the  same  way  as  if 
the  purchase  had  been  of  freehold 
lands. 

Held  also,  that  the  petition  ought 
not  to  have  been  served  on  the 
Ecclesiastical  Commissioners,  but 
their  consent  out  of  Court  obtained 
and  proved,  and  that  the  com- 
panies ought  not  to  pay  the  costs 
of  their  appearance. 

Held  also,  that  the  costs  ought 
to  be  borne  by  the  companies  in 
equal  shares,  except  the  costs  of 
the  ad  valorem  stamp  on  the  as- 
signment, which  ought  to  be  borne 
by  them  rateably  according  to  the 
amounts  which  they  contributed 
respectively  to  the  purchase- 
money.  Ex  parte  Bishop  of  London. 

U 

LEASE. 
Where,  in  a  suit  for  specific  perform- 
ance of  an  agreement  for  a  farm- 
ing lease,  there  is  a  conflict  of  evi- 
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dence  on  the  question  whether  the 
Plaintiff  has  committed  breaches 
of  covenant  which  would  have 
created  a  forfeiture  of  the  lease  if 
granted,  the  Court  will  decree 
specific  performance,  directing  the 
lease  to  be  antedated,  so  as  to 
enable  the  Defendant  to  try  the 
question  at  law.  But  such  a  de- 
cree will  not  be  made  unless  the 
conflict  of  evidence  leaves  it  in 
doubt  whether  there  has  been  any 
breach  which  would  render  it 
proper  to  refuse  specific  perform- 
ance. A  breach  for  that  purpose 
must  be  serious  and  wilful.  Im- 
port of  a  covenant  to  farm  on  the 
four-course  system.  Rankin  v. 
Lay.  Page  65 

LEASEHOLDS. 

On  the  sale  of  a  leasehold  before  the 
passing  of  the  act  22  &  23  Fid. 
c.  55,  the  purchaser  covenanted 
to  indemnify  the  vendor  against 
the  covenants  of  the  lease.  He 
bequeathed  the  leasehold  to  his 
widow  and  appointed  her  his  exe- 
cutrix:— Held,  that  the  act  ap- 
plied, and  that  the  executors  of 
the  widow  were  at  liberty  to  dis- 
tribute her  estate  without  setting 
apart  any  fund  to  provide  against 
the  liability  under  the  covenants. 
Re  Green.  121 

•'LEAVING.'' 
See  Construction,  2. 

LIBERTY  TO  APPLY. 
See  Practice,  4. 


LIEN. 
Foreign  correspondents  of  a  London 
firm  direct  the  Arm  to  purchase 
for  them  Mexican  Bonds  to  a 
specified  amount,  at  a  specified 
price,  and  to  hold  the  bonds  at 
the  disposal  of  the  correspondents. 
The  London  firm  make  and  notify 
the  purchase,  and  write  to  the 
correspondents  that  they  will, 
until  further  order,  retain  the 
bonds  for  safe  custody.  Heldf 
that  the  letters  constituted  a 
special  contract  sufficient  to  ex- 
clude a  general  lien  on  the  part  of 
the  London  firm,  if  they  would 
otherwise  have  been  entitled  to 
any. 

Semble,  that  a  general  lien  can- 
not be  claimed  according  to  any 
general  law  of  principal  and  agent, 
but  only  as  arising  from  dealings 
in  some  particular  trade,  as  to 
which  a  custom  to  that  effect  has 
been  established.  Bock  v.  Gor- 
rissen.  Page  *34 

LUNACY. 

1.  A  lunatic  being  tenant  in  tail  of 
an  undivided  share  of  an  estate,  a 
decree  for  partition  was  made, 
which  directed  that  the  lunatic's 
costs  should  be  raised  by  mort- 
gage of  the  land  allotted  to  her  in 
severalty.  On  the  completion  of 
the  partition  the  lands  allotted  to 
the  lunatic  were  conveyed  to  her 
simply  in  tail,  without  any  pro- 
vision for  raising  the  costs : — 
Held,  by  the  Lords  Justices  sit- 
ting in  Lunacy,  that  they  had  no 
jurisdiction  to  authorize  the  com- 
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mittee  to  mortgage  the  land  for 
the  purposes  of  raising  the  costs. 
Re  Bloomar.  Page  1 54 

Z,  A  lunatic  died  in  June^  1853.  In 
February^  1854,  an  order  in  lunacy 
was  made,  by  which  it  was  declared 
that  the  costs  incurred  in  prose- 
cuting the  commission  had  been 
incurred  for  the  benefit  of  the 
lunatic,  and  the  bill  was  directed 
to  be  taxed.  The  taxation  was 
completed  in  February ^  1855,  and 
after  this  the  solicitor  who  had 
been  employed  in  prosecuting  the 
commission  delivered  for  the  first 
time  a  signed  bill  of  costs.  In 
October^  1860,  the  solicitor  pre- 
sented a  petition  to  have  his  costs 
raised  out  of  property  of  which 
the  lunatic,  who  left  issue,  had 
been  tenant  in  tail.  Held^  that 
under  the  proviso  contained  in  23 
&  24  Vict.  c.  127,  8.  29,  the  appli- 
cation was  too  late. 

Per  the  Lord  Justice  Knight 
Bruce,  the  time  when  the  right  to 
recover  the  costs  accrued  within 
the  meaning  of  the  proviso  was  the 
death  of  the  lunatic. 
Per  the  Lord  Justice  Turner ^  the 
right  to  recover,  if  it  did  not 
accrue  at  the  death  of  the  lunatic, 
accrued  at  the  latest  in  February^ 
1854,  when  the  costs  were  de- 
clared to  have  been  properly  in- 
curred. 

Whether,  if  the  petition  had 
been  presented  in  time,  the  Pe- 
titioner could,  under  23  &  24  Vtct. 
c.  127,  s.  9,  have  had  the  relief 
sought,  queer e, 

A  copyhold  property  descended 


in  fee  upon  a  married  woman, 
subject  to  a  covenant  entered  into 
by  a  former  owner  upon  his  mar- 
riage to  surrender  it  to  certain 
uses,  under  which,  had  the  sur- 
render been  made,  the  married 
woman  would  have  been  legal 
tenant  in  tail.  Held^  that  she  had 
no  equity  to  a  settlement  out  of 
property  so  circumstanced.  Re 
Cumming.  Page  376 

3.  On  a  mortgage  being  paid  off,  the 
costs  of  obtaining  a  vesting  order^ 
rendered  necessary  by  the  lunacy 
of  the  heir-at-law  of  the  mort- 
gagee, were  ordered  to  be  paid  by 
the  mortgagor.     Re  Jones.       554 

LUNATIC. 

See  Maintenance,  1,  2. 

LYING  BY. 
G,  fV.,  as  administrator  with  the  will 
annexed  of  his  mother,  was  en- 
titled to  a  mortgage  of  a  colliery, 
G.  IV.,  C.  W,  and  N.  being  en- 
titled  in  equal  shares  to  the  mort- 
gage money.  G,  W.  was  also 
receiver  of  the  colliery  and  other 
estates  held  under  the  same  title 
in  a  suit  in  which  the  title  of  the 
mortgagor  was  disputed,  and  to 
which  G.  W,  was  a  party  as  repre- 
sentative of  his  mother.  This 
suit  was  compromised  in  1847, 
upon  the  terms  that  out  of  the 
profits  of  the  colliery  certain 
yearly  sums  should  be  paid  to  F., 
who  claimed  by  a  title  paramount 
to  the  mortgage,  and  that,  subject 
to  those  payments,  20,000^.  should 
be  raised  out  of  the  colliery  and 
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paid  to  G.  W,  in  satisfaction  of 
the  mortgage,  and  provisions  were 
made  for  letting  the  colliery.  In 
February,  1853,  G.  W,  entered 
into  an  arrangement  with  F.  for 
the  purchase  from  him  of  the  col- 
liery and  some  other  property. 
Up  to  this  time  the  colliery  had 
been  a  very  losing  concern.  In 
May,  1853,  N.  filed  a  bill  to  have 
the  agreement  of  1847  carried 
into  effect,  and  in  June,  1853,  C. 
W,  filed  a  bill  to  have  it  declared 
that  G,  W.  had  made  the  purchase 
of  February,  1 853,  as  a  trustee  for 
the  persons  interested  in  the 
20,000/.  In  July,  1853,  G.  W. 
answered  C.  W,''s  bill,  setting  out 
the  principal  particulars  of  the 
agreement  o^  February,  1853.  In 
January,  1854,  iV.  filed  a  supple- 
mental bill  against  G.  W ,  C.  W, 
and  y.,  treating  the  purchase  as  a 
purchase  made  by  (?.  W.  for  his 
own  benefit,  and  seeking  to  esta- 
blish that  it  had  the  effect  of  post- 
poning the  yearly  payments  to  Y, 
to  the  20,000/.  In  February,  1855, 
C.  W,  allowed  his  bill  to  be  dis- 
missed for  want  of  prosecution. 
In  April,  1855,  a  decree  was 
made  in  N*s  suit,  establishing  the 
priority  of  the  annual  payments 
over  the  20,000/.,  and  giving 
directions  for  raising  the  20,000/. 
In  June,  1855,  G,  IV,  brought  up 
N,*8  rights  under  this  decree.  C, 
W.,  in  October^  1857,  filed  a 
second  bill,  to  have  it  established 
that  the  purchase  of  1853  was 
made  by  G,  W.  as  a  trustee  for 
the  persons  interested  in  the 
20,000/. 


Ueld^  by  the  L.  J.  Knight 
Bruce,  affirming  the  decision  of 
V.-C.  Wood,  the  L.  J.  Turner 
dissenting,  that  C.  fV.  had,  by  his 
conduct,  disentitled  himself  to  the 
relief  sought  by  his  bill.  Whalley 
V.  Whalley.  Page  310 


MAINTENANCE. 

1.  Order  made  for  the  application 
of  the  income  of  a  fund  in  Court 
for  the  maintenance  of  a  person  of 
unsound  mind,  without  commis- 
sion, though  his  property  pro- 
duced upwards  of  200/.  per 
annum.     Re  Burke.  124 

2.  An  order  cannot  be  made  for  the 
maintenance  of  a  lunatic  not  found 
so  by  inquisition,  unless  pro- 
ceedings have  been  taken  for 
placing  the  property  under  the 
administration  of  the  Court  of 
Chancery.     Re  Tayler.  125 

3.  A  legacy  of  5,000/.  was  bequeathed 
to  trustees,  upon  trust  to  pay  and 
apply  so  much  of  the  interest  as 
they  in  their  uncontrolled  discretion 
should  think  necessary  or  expe- 
dient, yearly  and  every  year  from 
the  time  of  the  testator's  decease 
until  A.  should  attain  thirty-two, 
in  aid  of  the  allowance  which  J  *$ 
father  should  or  ought  to  make  for 
that  purpose,  in  order  to  prepare 
A.  for  his  establishment  in  and  to 
enable  him  to  follow  some  profes- 
sion or  business,  and  subject  thereto 
to  accumulate  the  income  of  the 
5,000/.  until  A,  should  attain 
thirty-two  or  die,  whichever  should 
first  happen ;  and  on  A.  attaining 
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thirty*two  years  to  pay  the  interest 
of  the  5,000/.  and  of  the  accumu- 
lated fund  arising  therefrom  to  A. 
during  his  life,  so  long  as  he  should 
not  have  been  found  bankrupt,  or 
taken  the  benefit  of  the  Insolvent 
Acts  or  have  assigned  his  estate 
for  the  benefit  of,  or  have  com- 
pounded with,  his  creditors  for 
payment  of  less  than  the  debts 
due  to  them  respectively ;  and 
subject  to  the  trust  above  men- 
tioned, the  5^000/.  and  the  accu- 
mulated fund  were  to  be  held  in 
trust  for  the  child  or  children  of 
A,  in  manner  therein  mentioned, 
with  a  gift  over  in  default  of  a 
child  or  children  becoming  enti- 
tled under  such  trust. 

A.i  soon  after  attaining  his  ma- 
jority, became  involved  in  debt, 
and  in  consequence  unable  to  pro- 
vide for  his  wife  and  infant  child 
or  to  pursue  any  profession  or  busi- 
ness. The  Court  directed  a  por- 
tion of  the  fund  which  had  arisen 
from  accumulations  of  surplus  in- 
come to  be  applied  in  payment  of 
his  debts. 

Power  of  trustees  to  resort  for 
future  maintenance  to  accumu- 
lations of  dividends  which  would, 
if  required,  have  been  applicable 
to  past  maintenance.  Edwards  v. 
Grorr.  Page  210 

MARRIAGE   CONSIDER- 
ATION. 

See  Settlement. 

MERCHANT  SHIPPING  ACT. 
See  Ship. 
Vol.  II. 


MINES. 
See  Copyhold. 
Lting  by. 
Support. 

MISDESCRIPTION. 
See  Vendor  and  Purchaser. 

MORTGAGE. 
A  direction  in  a  will  that  all  the 
testator*s  just  debts,  funeral  and 
testamentary  charges  and  expenses 
should  be  paid  and  discharged  by 
his  executors  as  soon  as  convenient 
after  his  decease  out  of  his  estate, 
followed  by  a  gift  of  all  the  tes- 
tator's real  and  leasehold  estates 
(which  were  subject  to  a  mortgage) 
to  trustees  who,  with  his  wife,  were 
named  also  executors  of  his  will :— > 
Heldf  not  to  be  such  an  expression 
of  contrary  intention  as  to  bring 
the  case  within  the  saving  of  the 
act  17  &  18  Vict.  c.  113,  and  held, 
coi)sequent1y,  that  the  cestuis  que 
trust  under  the  will  of  the  real  es- 
tate and  leaseholds  took  them  cum 
onere.  Woolstencrofl  v.  fVooUten' 
croft.  Page  347 

See  Lunacy,  3. 

Negligence. 

Execution. 


NEGLIGENCE. 
A  solicitor  borrowed  money  from 
a  client  upon  a  mortgage  of  two 
properties.  A,  and  B,,  and  handed 
over  to  him  a  quantity  of  title 
deeds  in  a  parcel  bearing  a  label 
stating  it  to  contain  the  deeds  re- 

Z  Z  D.F.J. 
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Uting  to  both  properties.  It  in 
fact  contained  only  the  deeds  re- 
lating to  property  A,  ;  but  the 
client,  relying  on  the  solicitor, 
never  opened  it.  Shortly  after- 
wards the  solicitor  sold  property 
B,  to  the  Defendant,  who  com- 
pleted his  purchase  without  any 
notice  of  the  mortgage,  and  upon 
completion  the  title  deeds  were 
handed  over  to  him.  Several  years 
afterwards  the  solicitor  absconded, 
and  the  mortgagee  then  for  the  first 
time  discovered  that  the  deeds  had 
not  been  delivered  to  him,  and  that 
the  purchaser  claimed  a  title  to  the 
property.  Held^  that  the  mort- 
gagee had  not  been  guilty  of  such 
negligence  as  to  postpone  his  title 
to  that  of  the  purchaser. 

A  decree  for  foreclosure  being 
made  against  the  purchaser,  at  the 
suit  of  the  mortgagee,  who  was  a 
mortgagee  only  for  a  term,  held^ 
that  the  purchaser  ought  not  to  be 
directed  to  deliver  up  the  deeds  to 
the  mortgagee.     Hunt  v.  Elmes, 

Page  578 

See  Power  of  Attorney. 

NOTICE. 

See  Power  of  Attorney. 


OCCUPANCY. 

See  Special  Occupancy. 

OFFER  IN  BILL. 
Where  the  Plaintiff,  by  his  bill,  seek- 
ing to  charge  the  Defendant  as 
constructive  trustee  of  the  lease  of 
a  farm  of  which  he  had  been  in 


the  occupation,  prayed  for  an  ac- 
count of  the  profits  made  and  re- 
ceived by  the  Defendant  in  carry- 
ing on  the  farming  business,  and 
offered  to  allow  the  Defendant,  on 
taking  such  account,  all  such  sums 
as  had  been  advanced  by  the  De- 
fendant and  were  due  to  him  for 
stock  supplied  for  carrying  on  the 
farming  business : — Held^  that  the 
Plaintiff*  was  not  at  liberty  to  re- 
voke this  offer  at  the  hearing,  and 
instead  of  an  account  of  profits  to 
claim  an  occupation  rent,  merely 
by  reason  of  a  statement  in  the 
Defendant's  answer,  that  while  the 
Defendant  had  held  the  farm  no 
profits  had  been  made.  Kendall 
V.  Marsters.  Page  200 

ORDER  AND  DISPOSITION. 
See  Bankruptcy,  1. 


PARENTAL  INFLUENCE. 
A  re-settlement,  executed  by  a  tenant 
for  life  and  his  son,  who  was  tenant 
in  tail  in  remainder,  had  been  pre- 
pared by  the  father's  solicitor,  and 
the  son  had  not  had  the  advantage 
of  independent  professional  advice, 
but  it  appeared  that  the  son  was 
well  acquainted  with  and  had  been 
advised  respecting  the  provisions 
of  the  deeds  of  re-settlement  be- 
fore they  were  executed  by  him^ 
and  that  the  transaction  was  a  rea- 
sonable one  and  for  the  good  of 
the  family,  and  not  upon  the  whole 
for  the  personal  benefit  of  the 
father.    Held,  not  a  case  for  setting 
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aside  or  altering  the  deed.   Jenner  I 
V.  Jenner.  Page  359 

PARENT   AND  CHILD. 
See  Parental  Influbncb. 

PARTICULARS  OF  SALE. 
See  Vendor  and  Purchaser. 

PARTIES. 

See  Creditors'  Suit. 

Pleading,  1. 

PARTITION. 
See  Lunacy,  1. 

PAUPER. 

See  Practice,  6. 

PAYMENT  FOR  HONOR. 

See  Bankruptcy,  6. 

PERPETUAL  ANNUITY. 
See  Annuity. 

PERPETUITY. 
See  Charity,  1. 

PLEADING. 
1.  A  testator  in  1815  devised  an 
estate  to  A,  for  life,  remainder  to 
his  sons  successively  in  tail,  re- 
mainder to  B.  in  tail,  and  in  1818 
made  another  will,  devising  the 
estate  to  A,  for  life,  remainder  to 
his  sons  successively  in  tail,  re- 
mainder to  C.  in  tail.  Held,  that 
a  decree  establishing  the  will  of 
1818,  made  in  a  suit  to  which  B. 
was  not  a  party,  but  A.  and  his 
first  son  were  parties,  as  represent- 
ing the  inheritance,  was  not  binding 


as  between  B.  and  C     Arnold  v. 
Bainbrigge.  P&ge  92 

2.  A  substantial  defence  to  the  bill 
held  available,  though  not  ex- 
pressly raised  by  the  pleadings ; 
the  facts  on  which  it  rested  being 
expressly  alleged  in  the  bill  and 
answer  and  substantiated  by  the 
evidence.     Ormes  v.  BeadeL     333 

3.  Bill  by  one  of  the  creditors  of  an 
insolvent  to  recover  property  al- 
leged to  belong  to  the  insolvent's 
estate,  on  the  mere  allegation  that 
the  assignee  in  insolvency  refused 
to  sue  without  an  indemnity  against 
the  costs  of  the  suit,  and  that  the 
Plaintiff,  through  poverty,  was 
unable  to  give  such  indemnity: 
Heldf  demurrable.    Davis  v.  Snell. 

463 
See  Bankruptcy,  1 . 

Offer  in  Bill. 

PORTIONS. 

A  testator  directed  that  an  estate 
should  be  settled  on  S.  T,  for  life, 
with  remainder  to  his  sons  suc- 
cessively in  tail,  remainder  to  his 
daughters  successively  in  tail,  and 
that  the  settlement  should  contain 
a  power  to  S.  T,  to  charge  the 
estate  with  any  sum  not  exceeding 
2,000/.  for  the  portions  of  his 
younger  children.  S.  T.  by  deed 
charged  the  estate  with  the  sum 
of  2,000/.  for  the  portions  of  his 
younger  children,  to  be  raised 
within  three  months  afler  his  de- 
cease, and  to  be  equally  divided 
between  them.  There  were  five 
younger  children,  daughters,  two 
of  whom  died  in  S,  T,'$  lifetime 

s  s  2 
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minors  and  unmarried,  another 
attained  twenty-one  and  died  in  his 
lifetime^  and  two  attained  twenty- 
one  and  sur? ived  him.  Heldt  that 
the  representatives  of  the  daughter 
who  attained  twenty-one  and  died 
in  the  father's  lifetime  were  entitled 
to  a  share  in  the  fund. 

Whether  the  representatives  of 
the  daughters  who  died  minors  in 
the  father's  lifetime  were  also  en- 
titled to  shares,  quare. 

Per  the  Lord  Justice  Turner^ 
sembie,  they  were  not. 

On  the  death  of  the  father  a 
moiety  of  the  2,000/.  was  paid  to 
one  of  the  two  surviving  daughters, 
and  interest  on  the  other  moiety 
was  paid  to  the  other  surviving 
daughter  for  more  than  thirty 
years.  Hekty  that  this  did  not 
estop  the  owners  of  the  estate 
from  denying  her  right  to  receive 
so  much  as  a  moiety  of  the  capital. 
Remnant  v.  Hood.  Page  396 

POWER  OF  APPOINTMENT. 

By  a  post-nuptial  settlement,  a  fund 
was  settled  in  trust  for  the  husband 
for  life,  or  until  (among  other 
events)  he  should  become  an  in- 
solvent debtor,  with  remainder  to 
the  wife  for  life,  remainder  to  their 
children  or  issue,  as  the  survivor 
should  appoint,  and  in  default  of 
such  appointment,  from  and  after 
the  several  deceases  of  the  husband 
and  wife,  or  the  sooner  determina- 
tion of  the  interests  thereinbefore 
limited  to  them  respectively,  in 
trust  for  the  children  then  living 
and  the  issue  of  deceased  children 
then  living.     The   husband's  in- 


terest ceased  by  his  ioaolvency, 
and  his  wife  afterwards  died: — 
Heldf  that  the  interests  of  the 
children  and  their  issue  in  default 
of  appointment  thereupon  became 
vested,  and  could  no  longer  be 
varied  by  the  execution  by  the 
surviving  husband  of  hia  power  of 
appointment.    Haswellv,  HaswelL 

Page  456 

POWER  OF  ATTORNEY. 

In  1841  a  client,  before  going  abroad, 
gave  a  power  of  attorney  to  his 
solicitor  in  England  to  manage  the 
whole  of  the  client's  property  and 
concerns  in  England  while  he  was 
abroad,  and,  generally,  to  do  all 
other  acts,  deeds,  matters  or  things 
whatsoever  in  or  about  the  estates, 
property  and  affairs  of  the  client, 
as  amply  as  the  client  could  do  or 
have  done. 

In  March,  1849,  the  attorney, 
professing  to  act  under  the  power, 
borrowed  5001,  upon  deposit  of  a 
policy  of  assurance  belonging  to 
the  client,  and  afterwards  mis- 
applied the  money :  Held,  that 
whether  the  power  of  attorney  pet 
se  authorized  the  raising  of  the 
money  upon  the  security  of  the 
policy  or  not,  yet,  when  coupled 
with  a  correspondence  between 
the  attorney  and  client  showing 
that  the  latter,  believing  the  power 
to  have  that  effect,  desired  it  to  be 
so  exercised  when  occasion  should 
require,  it  precluded  the  client 
from  disputing  the  validity  of  the 
mortgage. 

Extent  of  general  words  in 
powers  of  attorney. 
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The  circumstance  of  only  one 
solicitor  acting  in  a  transaction 
does  not  constitute  him  the  solicitor 
of  both  parties,  so  as  to  affect  one 
with  notice  of  facts  known  to  the 
other. 

The  omission  to  require  strict 
leg^l  evidence  of  title  before  ad- 
vancing money  is  not  necessarily 
such  negligence  as  would  be  at- 
tended with  the  same  consequences 
as  actual  notice. 

Actual  payment  of  money  to  an 
attorney  under  a  power  not  re- 
quisite to  enable  him  to  give  a  dis- 
charge.    Perry  v.  HolL     Page  38 

PRACTICE. 

1.  An    affidavit,    instead    of   being 
headed  as  usual,  *'  We,  A,  B.,  C. 

D.  and  E*  F.,  severally  make  oath 
and  say,"  was  headed  *'  The  joint 
and  several  affidavit  of  A.  B,,  C. 
D.  and  E.  F.  We  the  said  A.  B., 
C  Z).  and  E,  F.  say  as  follows." 
Leave  to  file  it  was  refused.  Re 
Newton,  3 

2.  After  the  Defendants  to  an  ori- 
ginal bill  had  answered  the  inter- 
rogatories, the  Plaintiff  amended 
his  bill,  adding  fresh  statements 
and  new  Defendants,  but  re- 
taining most  of  the  materials  of 
the  original  bill.  He  then  filed 
interrogatories,  going  through  the 
whole  of  the  statements  of  the 
bill  as  amended,  and  required 
each  of  the  Defendants  to  answer 
all  the  interrogatories. 

HeU  that  an  order  made  on  the 
application  of  the  original  Defen- 
dants,   that    the     interrogatories 


should  be  taken  off  the  file,  with 
liberty  for  the  Plaintiff  to  file  new 
interrogatories  within  a  limited 
time,  had  been  rightly  made. 
Drake  v.  Symes.  Page  81 

d.  A  mortgagee  of  a  devisee  filed  a 
bill  to  enforce  his  security,  and 
obtained  a  decree  containing  an 
inquiry  as  to  the  incumbrances 
on  the  estate.  Immediately  after- 
wards a  legatee,  whose  legacy  was 
charged  on  the  estate  and  had 
priority  over  the  mortgage,  filed 
his  bill  to  have  the  legacy  raised. 
Held,  that  the  decree  in  the 
other  suit  was  no  bar  to  his  pro- 
ceeding with  his  suit,  for  that  a 
prior  incumbrancer  is  not  bound 
to  go  in  under  a  decree  obtained 
by  a  puisne  incumbrancer,  but  is  at 
liberty  to  institute  a  suit  of  his 
own.     Arnold  v.  Bainbrigge,     92 

4.  The  ordinary  direction  in  a  decree 
that  **  any  of  the  parties  are  to  be 
at  liberty  to  apply  to  the  Court  as 
they  shall  be  advised.'*  Held,  not 
to  extend  to  an  application  by  the 
Plaintiff  to  be  allowed  costs,  as  to 
which  there  was  no  express  direc- 
tion given  by  the  decree.  Kendall 
V.  Manters.  800 

5.  Substituted  service  on  a  De- 
fendant's solicitor  in  the  cause  of 
a  decree  for  payment  of  money 
ordered  on  the  ground  that  the 
Defendant  was  permanently  resi- 
dent out  of  the  country,  though 
he  had  not  gone  abroad  to  avoid 
service,  but  in  the  discharge  of 
his  duty  as  consul.  Griffiths  v. 
Cowper.  208 

6.  An  order  under  the  2S  &  24  Fiat. 
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c.  149,  8.  5,  assigning  to  a  pauper 
Defendant  in  custody  under  an 
attachment  for  want  of  answer  a 
solicitor  and  counsel  is  of  course. 
Lay  ton  v.  Moriimore.  Page  353 
7*  Where  one  of  the  Defendants  had 
neither  consented  to  an  appli- 
cation for  a  transfer  of  the  cause 
from  one  branch  of  the  Court  to 
another,  nor  had  been  served  with 
it,  the  application  was  refused, 
though  all  the  other  parties  con- 
sented.    B(md  V.  Barnes.         387 

8.  Leave  to  a  person  not  a  party  to 
the  record  to  present  a  petition  of 
appeal  may  be  granted  either  upon 
motion  or  petition  ex  parte. 
Pamuier  v.  Panniter.  526 

9.  The  Plaintiff  obtained  an  inter- 
locutory order  restraining  the  De- 
fendant from  suing  out  execution 
or  taking  any  proceedings  on  a 
judgment  at  law  until  further  order. 
The  Plaintiff's  bill  was  afterwards 
dismissed  at  the  hearing,  upon 
which  the  Defendant  issued  an 
elegit  and  placed  it  in  the 
hands  of  the  sheriff.  The  Plain- 
tiff appealed  from  the  order  of 
dismissal,  and  moved  before  the 
Court  of  Appeal  to  restrain  the 
Defendant,  who  resided  out  of  the 
jurisdiction,  from  enforcing  his 
elegit  pending  the  appeal.  The 
Court  made  an  order  that  the 
sheriff  should  not  proceed  on  the 
elegit  until  further  order,  and 
named  an  early  day  for  hearing 
the  appeal,  reserving  the  costs  of  - 
the  application. 

SembU,  the  application  did  not 
come  within  ConsoL  Ord.  VI.  12, 
but  was    properly  made   to  the 


Court  of  Appeal  in  the  first  in- 
stance. 

Per  the  Lord  Justice  Knight 
Bruce*  There  is  no  inflexible  rule 
that  a  person  applying  to  stay 
proceedings  under  a  decree  pend- 
ing an  appeal  must  pay  the  costs 
of  the  application.  Earl  ofShrews' 
bury  V.  Trappes,  Page  172 

PRINCIPAL  AND  AGENT. 
See  Lien. 

Power  ov  Attosket. 

PRIORITY. 
See  NsoLioBMCB. 

PROOF  OF  DEBTS. 
See  Creditors'  Suit. 

PROTEST. 
See  Bamkeuptct,  6. 

PUBLIC  COMPANY. 
See  Following  Trust  Monet. 
Lands  Clauses  Act,  1,  2. 
Shares,  I. 


RAILWAY  COMPANY. 

See  Support. 

RECTIFICATION. 
5ee  Parental  Influence. 

REMOTENESS. 
See  Charity,  1. 

REPUTED  OWNERSHIP. 
See  Bankruptcy,  1 . 

RESIDUE. 
See  Construction,  7. 
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SALE. 
See  Trustee. 

SCHEME. 
See  Charity,  2. 

SCHOOL. 
See  Charity,  2. 

SEPARATION  DEED. 

See  Fraud. 

SERVICE  OF  DECREE. 
See  Practice,  5. 

SETTING  ASIDE  DEED. 
See  Parental  Influence. 

SETTLEMENT. 
Assets  of  a  testator,  consisting  of  per- 
sonalty which  could  be  identified, 
were  settled  bon&  fide  upon  the 
marriage  of  his  daughter  and  re- 
siduary legatee.  Held^  that  they 
thereupon  ceased  to  be  liable  to 
subsequently  accruing  claims  in 
respect  of  breaches  of  covenants 
which  had  been  entered  into  by 
the  testator,  but  of  which  the 
parties  to  the  settlement  had  no 
notice  when  they  executed  it.  The 
limitations  and  covenants  in  a 
marriage  settlement  are  not  sever- 
able, as  being  in  part  only  sup- 
ported by  the  consideration  of 
marriage,  semble,  Dilkes  v.  Broad' 
mead.  Page  566 

See  Fraud. 

SETTLEMENT  (Equity  to). 
See  Wipe. 


SHARES. 

1.  Shares  in  a  railway  company, 
which  had  demised  its  undertaking 
to  another  railway  company  for 
1,000  years,  at  a  fixed  annual 
rent,  secured  by  power  of  re-entry, 
with  an  option  to  the  lessees  to 
become  purchasers  of  the  line  : 
Held,  to  retain  their  quality  of 
pure  personal  estate,  and  not  to 
be  an  interest  in  land  within  the 
Statute  of  Mortmain.  Taylor  v. 
lAnley.  Page  84 

2.  G.,  a  shareholder  in  a  com- 
pletely registered  company,  being 
in  prison,  two  of  the  directors, 
being  desirous  to  procure  his  dis- 
charge, entered  into  an  agreement 
with  B.,  one  of  his  creditors,  by 
which  B.  agreed  to  accept  1,500 
shares  in  part  payment  of  bis  debt, 
and  to  consent  to  G.'«  discbarge  ; 
and  the  two  directors  stated  that 
they  were  authorized  by  G.  and 
the  company  to  transfer  the  shares, 
declared  the  shares  to  be  trans- 
ferable by  delivery,  and  agreed 
that  if  it  should  appear  that  the 
shares  could  not  be  legally  vested 
in  B.,  without  his  executing  the  deed 
of  settlement,  they  would  pay  him 
1,500/.  They  handed  over  to  him 
scrip  certificates  for  1,500  shares, 
which  described  the  company  as 
only  provisionally  registered,  and 
purported  to  be  transferable  by  de- 
livery. The  directors  placed  B,  on 
the  register  of  shareholders  without 
his  knowledge,  and  in  the  register 
of  transfers  they  entered  the  shares 
as  transferred  to  him  by  G.,  but  it 
was  not  shown  that  any  deed  of 
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transfer  had  ever  been  executed, 
and  he  never  executed  the  deed 
of  settlement,  or  any  deed  of 
accession  to  it.  An  order  was 
afterwards  made  for  winding  up 
the  company  : — Held,  that,  inas- 
much as  the  shares  in  the  com- 
pany were  not  transferable  by 
delivery,  and  could  not  be  vested 
in  B,  without  his  executing  the 
deed  of  settlement,  B.,  in  the 
absence  of  conduct  estopping  him 
from  disputing  his  being  a  share- 
holder, was  not  liable  to  be  placed 
on  the  list  of  contributories. 
Bunn*i  Case.  Page  275 

See  Contributory. 

SHIP. 
Although  the  Merchant  Shipping 
Act,  1854^  contains  no  provision 
negativing  the  validity  of  a  mort- 
gage made  otherwise  than  ac- 
cording to  the  terms  of  the  act, 
the  whole  scope  of  the  act  is  to 
that  effect,  and  an  equitable  mort- 
gage is  still  invalid.  The  Liver* 
pool  Borough  Bank  v.  Turner,    502 

SOLICITOR. 
^.  employed  F,  as  his  solicitor  from 
1855  to  1859,  and  became  indebted 
to  him  for  costs  and  cash  advances. 
In  July,  1858,  fV.  gave  to  F,  a 
security  upon  his  furniture,  farming 
stocky  &c.,  to  secure  all  monies 
due  or  to  become  due,  with  an 
immediate  power  of  sale.  In 
January,  1859,  F.  sent  in  to  fF, 
an  unsigned  bill  of  costs  and  cash 
account,  and  in  March  pressed  for 
payment  and  threatened  to  enforce 


his  security.  fT.  then  employed 
another  solicitor,  and  a  corre- 
spondence went  on  till  May,  /*., 
on  17  May,  gave  notice  that  if  the 
money  was  not  paid  on  that  day 
he  should  take  possession  under 
his  security,  and  he  accordingly 
did  so.  fF'.  then  paid  the  amount 
under  protest.  The  bill  of  costs 
contained  items  to  a  considerable 
amount  subsequent  in  date  to  the 
security,  and  over  charges  were 
shown.  Many  of  the  vouchers 
for  the  items  in  the  cash  account, 
though  applied  for,  had  not  been 
produced  till  the  day  of  pay- 
ment. Held,  that  If,  was  enti- 
tled to  an  order  for  taxation.  Re 
Foster,  Ex  parte  Walker,  Page  1 05 
See  Lunacy,  2. 

Power  of  Attorney. 


SOLICITOR  AND  CLIENT. 
See  Evidence. 

SPECIAL  OCCUPANCY. 

There  may  be  a  special  occupant  of 
an  equitable  estate  pur  autre  vie. 
Leasehold  estates  pur  autre  vie 
were  devised  in  trust  for  A,,  his 
heirs,  sequels  in  right,  executors, 
administrators  and  assigns.  A, 
survived  the  devisor,  and,  being 
illegitimate,  died  without  heirs 
and  intestate,  living  the  cestuis 
que  vie.  Held,  that  the  devised 
estates  passed  under  the  Wills  Act, 
7  Will.  4  &  1  Vict.  c.  26,  to  A.'$ 
administrator  (the  nominee  of  the 
Crown).  Reynolds  v.  Wright,  590 
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SPECIFIC  PERFORMANCE. 

See  Lease. 

STATUTES. 
14  &  15  FicL  c.  104  (Episcopal  and 
Capitular  Estates  Act). 
See  Lands  Clauses  Act,  2, 

17  &  18  Fiat.  c.  113  (Locke  King's 
Act). 

See  MoRTOAOE. 

22  &  23  rict.  c.  S5  (♦*  An   Act  to 
further  amend  the   Law  of  Pro- 
perty and  to  relieve  Trustees"). 
See  Leaseholds. 

STAYING  PROCEEDINGS. 

See  Practice,  9. 

SUBSTITUTED  SERVICE. 

See  Practice,  5. 

SUPPORT. 
A  railway  company  was  empowered 
by  its  special  act  to  take  lands, 
but  the  minerals  were  to  be  re- 
served to  the  vendor,  who  was  to 
be  at  liberty  to  work  them,  causing 
no  damage  or  obstruction  to  the 
railway;  and  by  another  clause 
of  the  act  it  was  provided  that, 
on  working  up  to  within  twenty 
yards  of  any  masonry  or  building 
of  the  company,  the  owner  of  the 
minerals  might  require  the  com- 
pany to  purchase  the  minerals 
within  that  range,  or,  on  their 
neglect  to  do  so,  might  work  them 
in  the  usual  and"  ordinary  way, 
doing  no  avoidable  damage. 

The  company  in  1 837  purchased 
land  from  the  Defendant  under 
their  compulsory  powers,  for  the 
Vol.  II. 


purpose  of  erecting  a  bridge,  which 
was  accordingly  built  and  com- 
pleted in  1 838.  On  the  lessee  of 
the  minerals  from  the  vendor  noti- 
fying to  the  company  his  intention 
of  renewing  the  working  of  the 
minerals,  which  had  been  aban- 
doned since  1 791  i—Held,  a  proper 
case  for  granting  an  injunction — 
as  to  land  within  the  twenty  yards, 
against  working  so  as  to  cause 
damage  until  the  conditions  of  the 
act  had  been  satisfied ;  and  as  to 
other  workings  beneath  or  adjoin- 
ing the  company's  lands,  against 
working  so  as  to  affect  the  sta- 
bility of  the  bridge,  or  the  railway 
or  other  works  of  the  company. 
North-Eastern  Railway  Company 
V.  Elliott.  Page  423 

SURVIVORSHIP. 
See  Construction,  1, 


TAXATION. 

See  Solicitor, 

TITLE  DEEDS  (Possession  of). 
See  Negliobnce. 

TRANSFER  OF  CAUSE, 
See  Practice,  7, 

TRUST. 

See  Laches. 

TRUSTEE. 
The  fact  that  a  trustee  for  sale  by 
public  auction  or  private  contract 

3  A  D.F.J. 
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has  not  promoted  competition  by 
asking  one  of  tiro  persons  pro- 
posing to  purchase  by  private  con- 
tract to  bid  higher  before  closing 
with  the  rival  bidder:  Heldt  not 
to  be  a  ground  for  setting  aside 
or  cancelling  the  contract. 

The  practice  adopted  at  sales 
by  auction  under  the -decree  of 
the  Court|  of  opening  the  biddings 
aAer  a  sale,  not  to  be  extended  to 
sales  by  trustees  under  a  power  of 
sale  conferred  upon  them.  Harper 
V.  Hayes,  P&ge  ^4^ 

See  Maintbmakce,  3. 

TRUSTEE  ACT,  1850. 
See  Vksting  Order. 

TRUSTEE,  EXECUTOR  OF. 
See  Executor  of  Trustee. 

TRUST  FUND,  FOLLOWING. 
See  Following  Trust  Money. 


ULTRA  VIRES. 

See  Joint-Stock  Company. 


VENDOR  AND  PURCHASER. 

A  property  situate  in  a  town,  and 
comprising  a  warehouse  with  a 
small  steam-engine,  was  described 
in  particulars  of  sale  under  a  decree 
as  **well  supplied  with  water." 
The  property  was  well  supplied 
with  water,  but  only  from  the 
waterworks  of  the  borough,  and 
by  payment  of  water  rates,  there 


being  no  natural  supply.  The 
manufactories  in  the  town  were 
generally  supplied  with  water  from 
wells  upon  the  properties  them- 
selves, though  small  steam  engines 
in  warehouses  frequently  were 
not : — Heldt  that  there  was  a  mis- 
description, and  that  a  purchaser 
who  purchased  on  the  faith  of  the 
description  in  the  particulars,  with- 
out knowing  the  real  state  of  the 
case,  could  not  be  compelled  to 
complete  his  purchase  without 
compensation. 

The  application  of  the  purchaser 
for  compensation  was  refused  with 
costs  in  the  Court  below,  but  on 
appeal  he  was  held  entitled  to  be 
paid  his  costs,  both  of  the  pro- 
ceedings in  the  Court  below  and 
in  Chambers,  and  his  costs  of  the 
appeal  motion.  Leyland  v.  Ill'tng- 
worth.  Page  248 

VESTING. 

See  Construction,  4,  5. 

VESTING  ORDER. 
A  sum  of  stock  was  standing  in  the 
name  of  a  person  of  unsound 
mind,  part  of  such  stock  being 
his  own  beneficially  and  part  of 
it  being  vested  in  him  as  trustee. 
I'he  Court  had  made  an  order 
appointing  new  trustees,  and  vest- 
ing in  them  the  right  to  call  for 
a  transfer  of  the  trust  stock  and 
to  receive  tKe  arrears  of  dividends. 
It  was  found  that  an  order  in  this 
form  could  not  be  acted  on  as  to 
the  arrears  of  dividend,  since  the 
bank  could  not   pay  arrears   on 
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part  of  a  sum.  The  Court  there- 
fore varied  the  order,  so  as  to 
enable  the  new  trustees  to  receive 
the  past  dividends  on  the  whole 
sum  of  stock  and  to  retain  for  the 
purposes  of  the  trust  that  portion 
which  had  accrued  due  in  respect 
of  the  trust  stock.    Re  Stewart. 

Page  1 


WAGERING. 
See  Bankruptcy,  5. 

WASTE. 

Devise  in  fee  subject  to  an  executory 
devise  over  in  the  event  of  his  not 
leaving  issue  living  at  his  de- 
cease : — Held,  dispunishable  for 
legal  but  not  for  equitable  waste. 
Turner  v.  Wright.  234 

WIFE. 

Where  a  married  woman  was  en- 
titled under  a  will  to  a  legacy 
charged  on  land,  with  power  of 
entry  and  receipt  of  rents  and 
profits  :  Held,  that  this  power  did 
not  deprive  the  legacy  of  its 
equitable  character,  so  as  to  enable 
the  husband  to  assign  it  free  from 
the  wife's  equity  to  a  settlement, 
but  that  the  Court  would,  at  the 
suit  of  the  wife,  and  on  the  devisee 
paying  the  legacy  into  Court, 
restrain  the  husband's  assignee 
from  enforcing  the  legal  remedies 


for   the   recovery  of  the  legacy. 
Buncombe  v.  Greenacre,   Page  509. 

WILL. 

See  Annuity. 

Construction,  1,  2,8,4,  5,  6,  7. 

Portions. 

WINDING-UP. 
Before  the  passing  of  the  Joint  Stock 
Companies  Act,  1856,  a  company 
was  registered  with  unlimited  liabi- 
lity. It  was  afterwards  registered 
under  the  act  with  limited  liability. 
Held  that  the  Court  of  Chancery 
had  no  jurisdiction  to  wind  up  the 
affairs  of  the  company. 

The  restriction  as  to  the  time  of 
appealing  under  the  Winding-up 
Act  of  1848  does  not  apply  to  an 
appeal  from  an  order  on  the 
ground  of  want  of  jurisdiction  to 
make  it. 

The  Court  of  Bankruptcy  has 
no  jurisdiction  to  rehear  a  petition 
so  as  to  extend  the  time  for  ap- 
pealing. Re  the  Plumstead^  ^c. 
Water  Company*  20 

See  Bankruptcy,  7. 
Contributory. 
Following  Trust  Money. 
Shares,  2. 


YOUNGER  CHILDREN. 

See  Portions. 
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